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PKEFACE. 


This  volume,  forming  the  Fourth  Yearly  Supplement  to 
BuTTERWORTHs'  Ten  Years'  Digest,  compi'ises  the  decisions 
reported  during  the  year  1911,  but  with  a  view  to  making  the 
Digest  as  up-to-date  as  possible  the  references  to  the  ''  Law 
Keports  "  and  "  Law  Journal  Keports  "  issued  in  January,  1912, 
have  been  added  to  those  cases  which  were  already  included  as 
having  been  reported  in  other  series  of  reports  or  in  the  "  Weekly 
Notes."  Other  important  cases  decided  towards  the  end  of  the 
year  1911,  and  not  yet  fully  reported,  will  be  found  noted  in  this 
volume,  the  notes  being  prepared  from  the  daily  law  report  in 
the  Times,  or  from  the  weekly  notes  of  cases  in  the  various  legal 
journals. 

The  system  of  classification  in  this  volume  is  the  same  as 
that  adopted  in  the  original  work,  while  the  cross  references  this 
year  have  been  somewhat  amplified  and  it  is  hoped  that  this  will 
further  facilitate  the  use  of  the  volume. 

It  is  desired  to  acknowledge  the  permission  courteously  granted 
to  the  Publishers  of  this  Digest  by  the  Council  of  Law  Eeporting 
for  Ireland  and  by  the  Faculty  of  Advocates  to  make  use  of  the 
headnotes  contained  in  the  Irish  Reports  and  the  Court  of  Session 
Cases  respectively.  A  similar  acknowledgment  is  due  as  in  previous 
years  to  the  publishers  and  editors  of  the  ''Irish  Law  Times" 
and  the  "  Scottish  Law  Reporter."  An  acknowledgment  to  the 
Incorporated  Council  of  Law  Reporting  for  England  and  Wales 
appears  on  the  following  page. 

H.  C. 
1,  Hare  Court, 
Temple, 

January  11,  1912. 
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NOTE. 

The  headnotes  of  cases  in  the  Law  Reports  are  reprinted 
therefrom  with  the  permission  of  the  Incorporated  Council  of 
Law  Reporting  for  England  and  Wales. 
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ABATEMENT    OF     LEGACY. 

See  WiLLg. 


ABATEMENT        OF        NUIS- 
ANCE. 

See  Nuisance. 


ABSOLUTE   GIFT. 

See  Wills. 


ABSTRACT  OF  TITLE. 

See  Sale  of  Land. 


ACCEPTANCE. 

See  Bills  of  Exchange;  Contra 
Sale  of  Goods. 


ACCESSORIES. 

See  Criminal  Law   and   Procedure. 


ACCIDENTS. 

See  Factories  and  Workshops  ;  In- 
surance ;  Master  and  Servant  ; 
Negligence;  Nuisance;  Kail- 
ways,  ETC. 


ACCOMMODATION  WORKS. 

See  Railways  and  Canals. 


ACCOMPLICE. 

See  Criminal  Law  and  Procedure. 


ACCORD   AND   SATIS- 
FACTION. 

See  Contract. 


ACCOUNTS   AND   IN- 
QUIRIES. 

See  Executors  and  Administrators  ; 
Mortgages  ;  Partnership  ;  Prac- 
tice and  Proceddre  :  Trusts. 


ACCRETION. 

See  Waters  and  WATERCOURSEe. 


ACCUMULATIONS. 

See  Perpetuities,  No.  1 ;    Real  Pro- 
perty, No.  L 


ACT  OF  GOD. 

See  Contract  ;  Negligence  ;  Shipping 
AND     Navigation  ;       Statutes  ; 
Waters  and  Watercourses. 
1 


ACT  OF   PARLIAMENT. 

Sfifi  Parliament  ;  Statutes. 


ACTION. 

ADMINISTRATION    OF 
ASSETS. 


ACT   OF  STATE. 

See  Conflict  ov  Laws  ;  TucLic  Autho- 


ACTION. 


COL. 
.        3 


I.  Actio  Personalis,  etc.    . 

(No  paragraphs  in  this  vol.  of  tlie  Digest.] 
II.   MAINTENANCE  AND   CHAMPERTY  .        3 

III.  General ^ 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  Contract,  Nos.  7,  8  ;  Copyright, 
No.  .5  ;  Damages,  No.  5  ;  Friendly 
Societies,  No.  1  ;  Nuisance,  No.  3  ; 
Practice,  No.  29 ;  Trade  and 
Trade  Unions,  No.  7  ;  Waters, 
No.  3. 

T.  ACTIO   PERSONALIS,  Etc. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  MAINTENANCE  AND  CHAMPERTY. 

See  Solicitors,  No.  22. 

III.  GENERAL. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


See    BANKRUPTCY       AND      INSOLVENCY  ; 

Company  ;  Executors  and  Ad- 
ministrators ;  Trusts  and  Trus- 
tees. 


ADMIRALTY  JURISDICTION 
AND   PRACTICE. 


ACTION   IN   PERSONAM. 

See  Admiralty. 


ACTION    IN    REM. 

See  Admiralty. 


ADEMPTION. 

See  Wills. 

ADEN. 

See  Dependencies  and  Colonies. 


ADJOINING  OWNERS. 

See  Boundaries  and  Fences  ;  Ease- 
ments ;  Highways  ;  Metropolis  ; 
Mines,  Minerals  and  Quarries; 
Waters  and  Watercourses. 


I.  High  Court        .... 

(«)  Actions  in  Personam    . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(ft)  Actions  in  Eem     . 

(c)  Limitation  of  Liability 

(^)  Salvage  Action     . 

(<;)  In  General    .... 

II.  County  Courts 

See  also  Shipping. 

I.  HIGH  COURT. 

(a)  Actions  in  Personam. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Actions  in  Rem. 
See  Shipping,  No.  52. 

(c)  Limitation  of  Liability. 
See  Shipping,  Nos.  47,  48,  49. 

(d)  Salvage  Action. 

See  Shipping,  Nos.  .5G,  58. 


(e)  In  General. 
See    Shipping,  Nos.  13,  23,  45,  46,  50,  51, 


II.  COUNTY  COURTS. 

1.  Appeal  from  County  Court  —  EHemion  of 
Time  for  DepoHttinn  Security  —  3lL<itake  of 
Solicitors  —  Discretion — County  Courts  Admir- 
alty Jurisdiction  Act,  1868  (3r&  32  Vict.  e.  71), 
ss.  26,  27.] — Under  sect.  27  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868,  it  is 
not  "  sufficient  cause  "  to  entitle  the  Court  to 
allow  an  appeal  to  be  prosecuted  that  the 
appellants'  solicitors  have,  under  a  mistaken 
impression  that  it  was  unnecessary,  omitted  to 
deposit  security  for  the  appeal  within  the 
proper  time. 
The  "  Gratia,"  28  T.  L.  R,  49— Div.  Ct. 


ADMISSIONS. 

See  Criminal  Law  ;  Evidence  ;  Prac- 
tice. 


AGENCY. 


ADOPTION. 

See  Infants. 

ADULTERATION. 

See  Agriculture  ;   Food  and  Drug?. 

ADULTERY. 

See  Husband  and  Wife. 


AFFIDAVIT. 

See  Evidence  ;  Practice. 


IV. 

V. 

VI. 

VII. 


AFFILIATION. 

See  Bastardy. 

AGENCY. 

I.  In  General 
II.  Authority  of  Agent 
III.  Commission. 

(«)  When  paj'able 
(&)  Secret  Commissions,  etc. 
Liability  of  Agent 
Liability  of  Principal  . 
Powers  of  Attorney 

[No  viirapiiiiOis  !n  this  vol.  of  the  Digest.] 

Ratification 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

See  aUo  Bankers,  No.  2  ;  Companies, 
No.  16  ;  Gifts,  No.  1  ;  Husband  and 
Wife,  No.  6  ;  Master  and  Servant, 
No.  126. 

I.  IN  GENERAL. 

1.  Duty  of  Agent — Communication  of  Offers 
to  Princijjal.']  —  Circumstances  in  which  held 
that  there  was  no  duty  on  an  agent  to  com- 
municate to  his  principal  an  offer  which  the 
principal  had  previously  informed  him  that  he 
would  not  and  could  not  accept. 
BUKCHELL  r.  GOWRIB   AND   BLOCKHOUSE   COL- 

[LIERIE8,  [1910]  A.  C.  614  ;  80  L.  J.  P.  C.  41  ; 
103  L.  T.  325  ;  48  Sc.  L.  R.  720— P.  C. 

II.  AUTHORITY  OF  AGENT. 

See  also  No.  8,  infra. 

2.  Sale  of  Goods — Authority  of  Agent  to  Re- 
ceive Payment  in   Cash—Directions  \s  to  Pay- 


— The  appellants,  sponge  importers,  employed 
a  traveller  to  carry  with  him  for  sale  parcels 
of  sponges.  When  a  bargain  was  concluded 
it  was  the  duty  of  the  traveller  to  forward  to 
the  Appellants  a  sale  sheet  containing  par- 
ticulars of  the  transaction.  The  appellants 
then  forwarded  to  the  customer  an  invoice 
recording  the  transaction,  which  was  followed 
monthly  by  a  statement  of  account.  The  state- 
ment of  account  contained  three  printed 
notices  to  customers — first,  "  Cheques  to  be 
crossed'";  second,  "All  cheques  to  be  made 
payable  to  International  Sponge  Importers  "; 
and  third,  "  No  receipt  valid  unless  on  the 
firm's  printed  form  to  be  attached  hereto." 
The  respondents  had  for  some  years  dealt  with 
the  appellants  on  this  system.  In  1905,  1907, 
and  1908  the  traveller  sold  three  parcels  of 
sponges  to  the  respondents.  In  the  first  and 
second  transactions  he  induced  the  respondents 
to  pay  for  the  sponges  by  a  cheque  payable  to 
him.  On  the  third  occasion  they  paid  him 
£120  in  notes  and  gold.  The  traveller,  who 
had  no  actual  authority  to  receive  in  payment 
of  sponges  anything  except  crossed  cheques  in 
favour  of  the  appellants,  fraudulently  appro- 
priated the  amount  of  the  payments  made  to 
him  by  the  respondents. 

Held — that  the  payments  to  the  traveller 
were  valid  as  against  the  appellants,  for  the 
notices  in  the  statements  of  account  did  not 
contain  a  sufiicient  intimation  to  their  cus- 
tomers that  the  traveller  was  not  authorised  to 
receive  payment  for  goods  delivered  in  cash  or 
in  a  cheque  in  his  favour  which  could  be 
cashed   at   once. 

Decision  of  the  Ct.  of  Sess.  ([1909]  2  Scots. 
L.  T.  24)    affirmed. 
International    Sponge    Importers,   Ld.     7'. 

[Andrew  Watt  &  Sons,  [1911]  A.  C.  279  ; 

81  L.  .J.  P.  C.  12  ;  27  T.  L.  R.  365  ;  55  Sol.  Jo. 

422  ;     16  Com.  Cas.  224  :    48   Sc.  L.  R.  51.5— 
H.  L.  (Sc.) 


3.  '' Mercantile  A<ient''— Picture  Dealer—Sale 
—Factors  Act,  1.S89  (52  &  53  Vict.  c.  45), 
s.  2.] — Where  goods  are  bought  from  a  person 
who  carries  on  a  business  in  which  there  is 
in  the  customary  course  authority  to  sell — for 
example  the  business  of  a  picture  dealer — the 
buyer,  provided  he  acts  in  good  faith  and 
without  notice  of  any  limitation  of  the  autho- 
rity of  the  person  selling,  obtains  a  good  title 
to  the  goods  under  sect.  2  of  the  Factors  Acti, 
1889,  notwithstanding  that  the  goods  were  in 
fact  entrusted  to  the  person  selling  on  the 
condition  that  no  offer  should  be  accepted 
until  the  real  owner  was  referred  to  or  unless 
a  particular  price  was  obtained. 
Turner  v.  Sampson,  27  T.  L.  R.  200— Chan- 

[nell,  J. 

4.  Underwriter— Agent  to  Sign  Policies — Revo- 
cation 0}  Agent's  Authority — No  Notice  of  Revoca- 
tion—Holding  Out.  ] — The  defendant,  an  under- 
writer at  Lloyd's,  entered  into  an  agreement 
with  one  A.,  by  which  the  latter  was  to  under- 
write policies  for  the  defendant  for  two  years 
up   to  December  31st,  1909.     In  pursuance   of 

ment  by  Crossed  Cherj^ue  and  Form  of  Receipt. '\  ■  that  agreement,  A.  underwrote  policies  for  the 
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AGENCY. 


II.  Authority  ot  Agent— ConfimicJ. 
<lt"feii(l;iiil.  After  December  ;?lst,  1900,  A.  con- 
tinued to  underwrite  policies  for  the  defendant, 
but  the  l.itter  on  being  sued  for  losses  thereunder 
allege  1  that  A.'s  authority  terminated  on 
December  31st,  l!)Ot),  and  that  therefore  he  was 
not  liable.  The  defendant  gave  no  notice  of  the 
termination  of  A.'s  authority. 

HKr.D — that   as    the  defendant  had  not  given 
notice  that  he  had  terminated  A.'.s  authority,  he 
was  liable  on  the  policies  .sued  on. 
Willis,  Faber    &   Co.,   Ln.    r.   Joyce,    104 

[L.  T.  57C, ;  27  T.  L.  R.  388  ;  ',5  Sol.  Jo.  443  ; 
16  Com.  Cas.  190.— Scrutton,  J. 

III.  COMMISSION. 

(a)  When  payable. 

6.  iSV//e  tf  Property — Agent's  Riyht  to  Com- 
mis.von — Effectire  On/se  of  Szle  —  Introduction 
of  Furchtixer.] — If  an  agent,  employed  to  effect 
the  sale  of  a  property  on  commission,  introduces 
a  person  to  his  principal  as  an  intending  pur- 
chaser, and  the  principal  behind  the  back  of 
the  agent,  anl  without  his  knowledge,  sells  to 
the  purchaser  so  introduced  to  him  on  terms 
which  the  agent  had  advised  his  principal  not 
to  accept,  tiae  agent's  act  is  still  the  effective 
cause  of  the  sale,  so  as  to  entitle  him  to  com- 
mission. 

BURCHELL   r.  GOWRIE  AND   BLOCKHOUSE  COL- 

[LIERIE8,  [1910]  A.  C.  614  ;  80  L.  J.  P.  C. 

41  ;  103  L.  T.  325  ;  48  Sc.  L.  R.  720— P.  C. 

6.  Sale  of  House — Commission — Hoiisejnd  into 
Hands  of  an  Agent— Sale  hy  Owner— Person 
Willing  to  Purchase  Pound  hy  Agent.] — Unless 
there  is  a  specific  agreement  to  the  contrary,  the 
putting  of  a  house  into  the  hands  of  an  agent 
for  sale  does  not  prevent  the  owner  of  the  house 
from  selling  it  himself  to  a  person  not  introduced 
by  the  agent,  or  from  selling  it  through  a 
different  agent.  Accordingly,  where  a  house  is 
put  into  the  hands  of  an  agent  for  sale,  and  the 
agent  finds  a  person  willing  to  purchase  it,  but 
who  cannot  purchase  it  because  the  house  has 
already  been  sold  by  the  owner,  the  agent  is  not 
entitled  to  commission. 

Brinson  v.  Davies,  105  L.  T.  134  :  27  T.  L.  R. 
[442  ;  55  Sol.  Jo.  501  — Div.  Ct, 

(b)  Secret   Commissions,  etc. 
See  SlA.sTEii  AND  Servant,  No.  131. 

IV.  LIABILITY  OF  AGENT. 

7.  Purchase  iy  Agent  at  an  Undervalue  of 
Charge  on  Principal's  Estate— Burden  of  Proof 
—Lapse  of  7';we.]_Where  an  agent  purchases 
at  an  undervalue  a  charge  on  the  estate  of  his 
principal,  and  while  in  receipt  of  the  rents 
charges  his  principal  with  interest  on  the  face 
Talue  of  the  charge,  the  Court,  in  the  absence 
of  evidence  that  the  principal  after  full  dis- 
closure of  the  circumstances  consented  to  the 
agent  retaining  the  full  benefit  of  the  trans- 
action for  his  own  use,  will,  in  treating  him 
as  trustee  for  his  principal,  hold  that  the  extra 


interest  retained  should  be  applied  towards  the 
extinguishment  of  the  charge  ;  and  lapse  of 
time,  even  though  it  may  possibly  have  caused 
the  loss  of  material  evidence,  will  not  shift 
the  burden  of  proof,  originally  resting  on  the 
agent,  to  the  principal. 

Patten  r.  Hamilton,  [1911]  1   I.  R.  46— C.  A. 

[Ireland. 
y.  LIABILITY  OF  PRINCIPAL. 

Sec   also  No.    4,  supra;     INTOXICATING 
Liquors,  No.  15  ;  Markets,  No.  2. 

8.  Limited  Authority — Undisclosed  Principal 
— Manager  of  Puhlic-hovsr— Licence  in  Name  of 
Manager — Litdiility  of  Owner  for  Spirits  ordered 
hy  Maniger  contrary  to  Instructions. 1 — The 
defendants,  who  were  the  owners  of  an  hotel,  put 
in  a  manager,  whose  name  appeared  over  the 
premises  as  licensee.  He  was  instructed  to 
order  spirits  from  a  particular  firm  only,  but  in 
breach  of  such  instructions  he  ordered  whisky 
from  the  plaintiffs,  who  knew  that  the  licence 
was  taken  out  in  his  name  and  knew  nothing  of 
the  defendants.  Subsequently,  on  discovering 
that  the  defendants  were  the  real  owners  of  the 
hotel,  the  plaintiffs  brought  an  action  against 
them  for  the  price  of  the  whisky  supplied.  At 
the  trial  no  evidence  was  given  as  to  whether 
the  whisky  was  ordered  or  used  for  the  purposes 
of  the  hotel. 

Hkld— that  judgment  must  be  entered  for  the 
defendants  on  the  ground  that  there  was  no 
evidence  that  the  whisky  had  been  ordered  by 
the  manager  as  the  defendants'  agent  or  had 
been  used  for  the  purposes  of  the  hotel. 

Decision  of  Div.  Ct.  ([1910]  2  K.  B.  389  :  102 
L.  T.  826)  reversed. 
KiNAHAN  k  Co.,  Ld.  r.  Parry,  [1911]  1  K.  B. 

[459  ;  SO   L.  J.   K.   B.   270  ;  103  L.  T.  867— 

C.  A. 

VI.  POWERS  OF  ATTORNEY. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  RATIFICATION. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


AGREEMENT. 

See  Contract  ;   Landlord   and  Ten- 
ant, ETC. 


AGRICULTURE. 


COL. 


I.  Agricultural  Holdings     .        .      8 
It.  Custom  of  the  Country     .        .      9 

INu  paijigiajtlis  m  Uus  vol.  ol  the  Digest.] 

III.  Fertilizersand  Feeding  Stuffs     10 

IV.  Market  Gardens  ,        .        .        .10 

I.  AGRICULTURAL   HOLDINGS. 

See  also  Scottish  Law,  No.  3. 

1.   f'endor  and  Purchaser— Conditions  of  Sale 
-Terms  of  Existing  Tenancy— Compensation  for 
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I.  Agricultural  Holdings— r<:*rti'i«?'e'/. 
Imprui-emenfs— Notice— Aiirtcultnral  Holdings 
Act;  1908  (S  I':<lw.  7,  c.  28),  s.  2.]— A  purchaser 
is  deemed  to  have  notice  of  a  tenant's  claim  to 
compensation  for  improvements  under  the 
Agricultural  Holdings  Act,  1908. 
In  ee  Lord  Derby's  Contract,  Ferguson  v. 
[Derby,  56  Sol.  Jo.  71— Joyce,  J. 
See  S.  C.  Sale  ok  Land,  No.  1. 

2.  Coxipcnxdiion  for  Iiiiprovemctitii — Time  for 
Miihiiiii  ( 'btiiii — Lease — Illcqal  Condition — Agri- 
cnUural  Holdimis  (Srothnid)  Act,  1883  (46  &  -17 
Vict.  c.  G2),  s.  Zio—Aq ricidtural  Holdings  Act. 
1900  (63  &6-t  Vict.  c.  50),  s.  2  (2).]— The  lease  of 
a  farm  prescribed  compensation  for  improve- 
ments to  be  paid  in  lieu  of  the  compensation 
provided  by  the  Agricultural  Holdings  Act,  1900, 
sect.  1,  and  relative  schedule  (which  superseded 
sect.  1  and  relative  schedule  of  the  Agricultural 
Holdings  (Scotland)  Act,  1883).  The  lease  also 
contained  a  proviso  that  no  claim  for  compensa- 
tion should  be  made  by  the  tenant  later  than  one 
month  prior  to  the  determination  of  the  tenancy. 
The  tenant  having  given  notice  in  terms  of  the 
lease  of  his  intention  to  terminate  the  tenancy, 
quitted  the  farm  accordingly.  He  made  claims 
for  compensation,  which  but  for  the  proviso 
would  have  been  made  in  time,  less  than  one 
month  prior  to  the  determination  of  the  tenancy. 
The  landlord  resisted  the  claims  in  respect  that 
they  were  not  made  in  time. 

Held— that  the  stipulation  contained  in  the 
lease  as  to  the  time  of  making  the  claim  was  void 
under  sect.  36  of  the  Agricultural  Holdings 
(Scotland)  Act,  1883,  inasmuch  as  it  might  (at 
least  indirectly)  operate  to  deprive  the  tenant 
of  his  right  to  obtain  any  compensation  at  all. 

Decision  of  Ct.  of  Sess.  ([1911]  S.  C.  292  ;  48 
Sc.  L.  R.  207)  affirmed. 
Cathcart  r.  Chalmers,  [1911]  A.  C.  246  ;  80 

[L.  J.  P.  C.  143  ;  104  L.  T.  355  ;   48  Sc.  L.  R. 
457— H.  L.  (Sc). 

3.  Tenant  ISound  Inj  Lease  to  Apply  Arti- 
ficial    Mdiinrr^Oiitgoing  —  Compensation    for 

UnexJiaiisfcd  \  'a  /  iic  --  Lmprorements  — Ag  ricul- 
tural  Holdings  (^Scotland)  Act,  1908  (8  Edw.  7, 
c.  64),  s.  1,  Sched.  I.,  Ft.  3.]— A  lease  con- 
taiued  provisions  which  required  the  tenant  to 
manure  the  land  with  a  certain  amount  of  farm- 
yard manure  per  acre,  and  so  far  as  he  did  not 
make  on  the  farm  sufhcient  farmyard  manure  to 
apply  artificial  manure. 

Held— that  the  application  of  the  artificial 
manure  was  an  "improvement"  within  sect.  1, 
sub-sect.  2  (a),  of  the  Agricultural  Holdings 
(Scotland)  Act,  1908,  and  \hat  it  could  not  be 
assumed  that  the  landlord  in  fixing  the  rent 
had  given  "  any  benefit  "  in  consideration  of 
this  improveme'nt,-  and  that  the  tenant  was 
entitled  at  his  outgoing  to  claim  compensation 
for  the  unexhausted  value  of  the  artificial 
manures  which  he  had  applied. 
M'Quater  v.  Fergusson,  [1911]  S.  C.  640  ; 
[48  Sc.  L.  R.  560— Ct.  of  Sess. 

II.  CUSTOM  OF  THE  COUNTRY. 

[No  paragrayhs  in  this  vol.  of  the  Digest.] 


III.  FERTILISERS  AND  FEEDING  STUFFS. 

4.  Adulteration — Lncoice — Failure  to  delirer 
— Sale  in  England — Furchaser  in  Ireland — ■ 
Frosecution  in  England— Consent  of  Board  of 
Agriculture  and  Fisheries  —  Fertilisers  and 
Feeding  Stuffs  Act,  1906  (6  Edw.  7,  c.  27), 
ss.  6,  12.] — By  sect.  6  of  the  Fertilisers  and 
Feeding  Stuffs  Act,  1906,  a  prosecution  for 
failure  to  deliver  an  invoice  to  the  purchaser 
shall  not  be  instituted  except  with  the  consent 
of  the  Board  of  Agriculture  and  Fisheries,  and 
by  sect.  12,  for  the  purposes  of  the  execution 
of  the  Act  in  Ireland,  the  Department  of 
Agriculture  and  Technical  Instruction  for  Ire- 
land is  substituted  for  the  Board  of  Agricul- 
ture and  Fisheries. 

The  appellant,  on  behalf  of  the  Department 
of  Agriculture  and  Technical  Instruction  for 
Ireland,  laid  an  information  against  the  re- 
spondents before  a  magistrate  in  Birmingham 
for  failure  to  deliver  an  invoice  of  calf  meal 
sold  by  them  in  Birmingham  to  a  purchaser 
in  Ireland.  The  consent  of  the  Board  of 
Agriculture  and  Fisheries  to  the  institution 
of  proceedings  had  not  been  obtained. 

Held — that   the   consent   of   the    Board   of 
Agriculture   and    Fisheries    was    necessary    to 
such  a  prosecution  in  England. 
Hill  r.  Phoenix  Veterinary  Supplies,  Ld.. 

[1911]  2  K.  B.  217  ;    80  L.  J.  K.  B.  669  ; 

105  L.  T.  73  ;  75  J.  P.  321  ;  9  L.  G.  K.  731 
— Div.  Ct. 

IV.  MARKET  GARDENS. 

5.  Compensation  for  Lmproremenfs  —^^  Contract 
of  Tenancy  Current  at  the  Commencement  of  the 
Act  " — Tenancy  from  Year  to  Year — Market 
Gardeners''  Compensation  Act,  1895  (58  &  59  Vict. 
c.  27),  ss.  1,  3,  4 — Agricultural  Holdings  {Eng- 
land-) Act,  1883  (46  &  47  Vict.  c.  61),  s.  61— 
Agricultural  Holdings  Act,  1908  (8  Edw.  7,  c.2'6), 
.9.'42  (2).]— By  virtue  of  sect.  61  of  the  Agri- 
cultural Holdings  (England)  Act,  1883,  of  which 
Act  the  Market  Gardeners'  Compensation  Act, 
1895,  is  to  be  read  as  part,  a  tenancy  from  year 
to  year  under  a  contract  of  tenancy  current  at 
the  commencement  of  the  last-mentioned  Act 
must  for  the  purposes  of  that  Act  be  deemed  to 
continue  to  be  a  tenancj'  under  a  contract  of 
tenancy  current  at  the  commencement  of  the 
Act  until  the  first  day  on  which  it  conld  be 
determined  by  notice  to  quit  given  immediately 
after  the  commencement  of  the  Act,  and  there- 
after be  deemed  to  be  a  tenancy  under  a  contract 
of  tenancy  beginning  after  the  commencement  of 
the  Act. 

In    re   Kedwell   and   Flint  &  Co.,  [1911] 

[1  K.  B.  707  ;  80  L.  J.  K.  B.  707  ;  104  L.  T. 

151  ;  55  Sol.  Jo.  311— C.  A. 


AIR. 

See  Easements. 

ALE   AND   BEER. 

See  Intoxicating  Liquors. 
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ALIENS. 
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ALIENATION,     RESTRAINTS 
ON. 


I'llUl'CTUITll 


ALIENS. 


Skttlements 


COL. 

.    11 


J.  i;u!HT  TO  Sue 

INo  paragraphs  in  tliis  vol.  of  the  Digest] 

II.  Expulsion  Okder  .        .        .        .11 

III.  In  GlCNEltAL 11 

[No  paragniplis  in  Lliis  vol.  of  tlie  Digest] 

I.  RIGHT  TO  SUE. 

[Xo  paragraphs  in  tliis  vol.  of  the  Digest.] 

II.  EXPULSION  ORDER. 

1.  EccomiiKiidalhnifor  Deportation  at  Expira- 
tion of  Sentence—Appeal— Part  of  Sentence^ 
Alien^f  Aet,  ISlOo  {5  Edw.  7,  e.  13),  s.  3  (1).]— 
Semble,  a  recommendation  to  the  Home  Secre- 
tary under  sect.  3,  sub-sect.  1,  of  the  Aliens  Act, 
190"),  for  the  expulsion  of  a  convicted  alien  on 
the  expiration  of  his  sentence  forms  part  of  the 
sentence  and  may  be  appealed  against  and 
quashed. 
R.  r.  Zausma,  75  J.  P.  N.  532— C.  C.  A. 

III.  IN  GENERAL. 

[No  paragiaph.s  in  this  vol.  of  the  Digest.] 

ALIMONY. 

See  Husband  and  Wife. 


ALLOTMENTS. 

See  Compulsory  Purchase,  No.  2  ; 
Small  Holdings  and  Allot- 
ments. 


ALLUVION. 


See  Waters  AND  Watercourses,  No.  9. 


ALTERATION   OF  DOCU- 
MENTS. 

See  Bankers  and  Banking  ;  Bills 
op  Exchange ;  Deeds  and 
other  Documents  ;  Wills. 


ANCIENT   LIGHTS. 

See  Easements. 
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AMUSEMENTS. 

See  Theatres,  etc. 


ANIMALS. 

I.  Cruelty  to  Animals   . 
II.  Diseases  of  Animals  . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Dogs 

[No  paragraphs  in  this  vol.  of  the  Digest] 

IV.  Liability  for  Injury  by   . 
V.  Wild  Birds  Protection 

See  also  Commons,  No.  1. 

I.  CRUELTY  TO  ANIMALS. 

See  also  MAGISTRATES,  No.  19. 


1.  Sheep — Svfficienc>i  of  Evidence — Criielti)  to 
Animals  Act,  1849  (12  &  13  Vict.  c.  92),  .<.' 2.] 
— The  raspondent,  who  was  a  farmer,  was 
summoned  for  cruelty  to  a  sheep,  and  evidence 
was  given  by  a  shepherd  that  the  sheep  in 
question  died  from  exhaustion  through  its 
being  eaten  by  maggots  ;  that  it  must  have 
suffered  great  pain  ;  and  that  he  saw  no  signs 
of  the  wounds  having  been  dressed.  Evidence 
was  also  given  that  the  respondent  had  stated 
that  he  knew  that  some  of  his  sheep  were 
affected  with  fly,  and  on  one  occasion  he  had 
sent  a  man  to  dress  the  wounds.  The  justices 
dismissed  the  summons  on  the  ground  that 
there  was  not  sufScient  evidence. 

Held — that  it  was  open  to  the  justices  to 
arrive  at  this  decision. 

Potter  v.  Challans,  102  L.  T.  325  ;  74  J.  P. 
[114  ;    22   Cox,  C.   C.   302— Div.  Ct. 

II.  DISEASES  OF  ANIMALS. 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

III.  DOGS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  LIABILITY  rOR  INJURY  BY. 

2.  Savacje  Horse  —  Li  ah  Hit  y  of  Owner  for 
Injury  to  Person  Crossing  Field  —  F'leld 
IlahitiiaUy  Used  by  Public  as  a  Short  Cut- 
Knowledge  of  Owner.']— The  appellant,  while 
passing  through  a  field  belonging  to  the  respon- 
dent, was  attacked  and  injured  by  a  horse 
belonging  to  the  respondent.  The  respondent 
knevv  that  the  field  was  habitually  used  by  the 
public  as  a  short  cut,  and  that  the  horse  which 
he  had  put  there  was  ferocious.  In  an  action 
by  the  appellant  to  recover  damages  from  the 
respondent  in  respect  of  his  injuries  : 

Held— that  the  respondent  owed  a  duty  to 
the  public  crossing  the  field  to  give  notice  of 
probable  danger  from  the  horse,  and  that  as  he 
had  failed  to  give  such  notice  he  was  liable  for 
the  injuries  caused  to  the  appellant. 
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ANIMALS. 
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IV.  Liability  for  Injury  by — Coid'uiued. 

Decision  of    C.  A.  ([1910]   1   K.  B.  173  ;    79 
L.  J.  K.  B.  297  ;  101  L.  T.  873  ;  26  T.  L.  R.  108  ; 
54  Sol.  Jo.  99)  reversed. 
LoWERY  V.  Walkek,  [1911]  A.  C.  10  ;  80  L.  J. 

[K.  B.  138  ;  103  L.  T.  674  ;  27  T.  L.  R.  83  ; 
55  Sol.  Jo.  62  ;  48  Sc.  L.  R.  726-  -H.  L. 

3.  Cattle  Straijinfj — Injury  to  Person  Us'utg 
IIi(jUway.'] — Observations  as  to  the  obligation  on 
the  part  of  owners  of  cattle  pastured  in  a  field 
adjoining  a  highway  as  to  preventing  them  stray- 
ing on  to  the  highway. 

Ellis  v.  Banyard,  28  T.  L.  R.  122  ;  56  Sol. 
[Jo.  139— C.  A. 
See  S.  C.  under  Neglkjentce,  VIII, 

4.  Horse  Straying  on  Iliyhioay — Defective 
Hedge — -Negliyence — Dfonage  to  Cyclists.'] — A 
young  horse,  which  the  defendant  had  placed  in 
a  field,  escaped  on  to  the  highway  owing  to  a 
defective  hedge.  The  plaintiffs,  who  were  riding 
a  tanden  bicj'cle  along  the  highway,  on  seeing 
the  hor.-e  slowed  down,  but  the  horse  turned 
round  suddenly  and  ran  across  the  road,  coming 
into  contact  with  the  bicycle.  The  horse  fell 
down,  and  then  jumping  up  lashed  out  and 
injured  the  bicycle  and  one  of  the  plaintiffs.  In 
an  action  by  the  plaintilfs  claiming  damages 
from  the  defendant,  the  county  court  judge 
found  that  there  was  no  evidence  that  the  horse 
was  vicious,  or  in  the  habit  of  trespassing  or 
attacking  bicyclists  or  anyone  else  on  the  high 
road.  He  also  found  that  the  defendant  was 
guilty  of  negligence  in  turning  the  horse  into  a 
held  of  which  the  hedges  were  defective,  but  that 
as  the  act  of  the  horse  was  not  one  which  it  was 
in  the  ordinary  nature  of  a  horse  to  commit,  the 
defendant  was  not  liable. 

Held — that  as  the  injury  to  the  plaintiffs  was 
not  the  natural  consequence  of  the  Llefendant's 
negligence,  the  plaintiffs  were  not  entitled  to 
recover. 

Per  Bankes,  J. — At  common  law  there  is  no 
duty  on  the  owner  or  occupier  of  a  field  adjoin- 
ing a  highway,  as  regards  passers-by  on  the  high- 
way, to  keep  his  quiet  domestic  animals,  not 
known  by  him  to  be  vicious,  off  the  highway,  or 
to  fence  his  land  so  as  to  prevent  them  from 
escaping.  Accordingly,  where  one  escapes 
owing  to  defective  hedges,  and  does  injury  to 
passers-by,  they  have  no  action  against  the 
owner  of  the  animal. 

Jones  v.  Lee,  28  T.  L.  R.  92  ;  5G  Sol.  Jo.  125 
[— Div.  Ct. 

6.  Distress  Damage  Feasant — Impounding — 
Pound  more  titan  Three  Miles  from  Place  of 
Seizure  —  1  &  2  Ph.  &  Mar.  c.  12,  s.  1.]  — 
Under  the  provisions  of  the  statute  1  &  2  Ph. 
&  Mar.  c.  12,  animals  taken  damage  feasant 
may  be  driven  to  a  pound  anywhere  within  the 
hundred,  rape,  wapentake  or  lathe,  however 
far  the  pound  may  be  from  the  place  where 
they  were  taken  ;  or  they  may  be  driven  to 
a  pound  outside  the  hundred,  rape,  wapen- 
take, or  lathe,  provided  it  is  not  more  than 
three  miles  from  the  place  where  they  were 
taken. 


Opinion  of  the  Serjeants  in  Berdsley  v. 
Pilkington  ((1588)  Gouldsborough,  100)  affirmed. 

Decision  of  Div.  Ct.  ([1911]  1  K.  B.  649  ;  103 
L.  T.  806  ;  27  T.  L.  R.  137 ;  55  Sol.  Jo.  155) 
affirmed. 

Coaker  r.  WiLLCOCKS,   [1911]  2   K.  B.    124; 

[80   L.   J.   K.  B.    1026  ;    104  L.   T.  769  ;    27 

T.  L.  R.  357— C.  A. 

See  S.  C.  Commons,  No.  1. 
V.  WILD  BIRDS  PKOTECTION. 

6.  Unlaiiful  Possession  —  Recently  TaTten  — 
Question  of  Fact— Wild  Birds  Protection  Act, 
1880  (43  &  44  Vict.  c.  35),  s.  ■d~Wild  Birds 
Protection  Act,  1896  (59  &  60  Vict.  c.  56), 
s.  I.] — ^A  defendant  was  summoned  for  unlaw- 
fully having  in  his  possession  in  the  county  of 
London  wild  birds  recently  taken,  contrary  to 
sect.  3  of  the  Wild  Birds  Protection  Act, 
1880,  as  extended  by  subsequent  statutory 
orders.  The  birds  were  caught  on  September 
2nd  or  3rd,  and  came  into  the  defendant's 
possession  on  October  22nd.  The  magistrate 
held  that  on  October  22nd  they  were  not 
recently  taken,  and  he  dismissed  the  summons. 

Held— that  the  question  whether  the  birds 
were  recently  taken  was  a  question  of  fact 
for   the   magistrate. 

R.  V.  Hopkins,  Ex  parte  Lovejoy,  104  L.  T. 
[917  ;  75  J.  P.  340— Div.  Ct. 


ANNUITIES. 

&e  Income  Tax,  No.  15  ;  Rent-charges 
AND  Annuities,  No.  2 ;  Settle- 
ments, Nos.  3,  4  ;  Trusts  ;  Wills. 


ANTICIPATION,    RE- 
STRAINT ON. 


See  Husband  and  Wife  ;  Perpetui- 
ties ;  Personal  Property  ; 
Trusts. 


APOTHECARIES. 

See  Medicine  and  Pharmacy. 


APPEAL. 


See  Bankruptcy  ;  County  Courts  ; 
Courts;  Criminal  Law  and 
Procedure  ;  Dependencies  and 
Colonies;  Magistrates;  Prac- 
tice and  Procedure,  etc. 


15 


ARBITRATION. 


16 


APPOINTMENT,     POWERS 
OF. 


APPORTIONMENT. 

Sec    I.ANni.oui)    and    Tenant;     Real 

I'KOl'EKTY     AND    CHATTELS     ReAL  ; 

Kent-charges    and    Annuities  ; 
Wills,  No.  17. 


APPRAISERS. 

St-e  Valuers  and  Appraisers. 


APPRENTICES. 

See  Infants  ;  AIaster  and  Servant. 


APPROPRIATION 
PAYMENTS. 


OF 


See  Bankers  and  Banking,  I.  ;  Money 
AND  Money-lenders,  IV. 


ARBITRATION. 

col. 
].  Arbitrators  and  Umpires         .    15 

II.  Award 10 

III.  Costs IG 

|No  psiagrfl  jilis  In  Uiis  vol.  of  the  Digest.] 

lY.  Special  Case 16 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

Y.  Submission  to  Arbitration. 

(tf)  General 16 

(J>)  Stay  of  Proceedings  .         .         .17 
(c)  Ee  vocation        .         .         .         .18 
[No  paragraphs  in  this  vol.  of  the  Digest] 

See  also  Agriculture  ;  Building  Con- 
tracts, Nos.  5,  7 ;  Compulsory 
Purchase  ;  Master  and  Servant, 
Ko.  23  ;  Solicitors,  No.  19. 

I.  AEBITRATOES  AND  UMPIRES. 

1.  Jurisdiction — Points  of  Claim  and  Defence 
Ifelirerfld — JVeiv  Ground  of  Defence  put  Forward 
— Jurisdiction  of  Arbitrator  to  allow  Amend- 
ment.']— Matters  of  difference  having  arisen 
between  the  insured  and  the  insurance  company 
under  a  policy  of  insurance,  the  parties  agreed 


to  refer  all  matters  of  difference  under  the  policy 
to  the  award  of  an  arbitrator.  The  arbitrator 
directed  points  of  claim  and  of  defence  to  be 
delivered,  and  these  were  delivered  accordingly. 
Upon  the  matter  coming  before  the  arbitrator 
the  insurance  company  at  once  intimated  that 
they  desired  to  amend  their  points  of  defence  by 
adding  thereto  a  new  ground  of  defence  to  the 
claim  based  upon  a  condition  in  the  policy,  and 
they  contended  that  the  arbitrator  was  bound  to 
allow  this  new  ground  of  defence  to  be  added, 
and  had  no  discretion  to  refuse  to  allow  it. 

Held — that  the  points  of  claim  and  defence, 
being  in  the  nature  of  pleadings,  could  be 
amended  by  the  arbitrator  at  his  discretion  ;  and 
that  after  the  parties  had  submitted  their  points 
of  claim  and  defence  the  arbitrator  was  not 
bound  to  admit  any  new  ground  of  defence,  but 
had  a  discretion,  to  be  exercised  judicially,  either 
to  allow  or  to  refuse  to  allow  the  new  ground  of 
defence  to  be  added. 

Edward  Lloyd,  Ld.  v.  Sturgeon  Falls  Pulp 
Co.,  Ld.  ((1901)  8.5  L.  T.  162)  followed. 
In  re  Arbitration  between  Crighton  and 
[Law  Car  and  General  Insurance  Cor- 
poration. Ld.,  [1910]  2  K.  B.  738  ;  80  L.  J. 
K.  B.  49  ;  103  L.  T.  62— Div.  Ct. 

II.  AWARD. 

2.  Foreii/n  Arbitration — Gevmanij — Enforce- 
ment of  Award.] — An  awartl  in  a  German 
arbitration,  which  requires  an  "  enforcemejit 
order "  to  be  enforceable  in  Germany,  is 
not  a  decision  which  the  Court  ought  to  recog- 
nise as  a  foreign  Judgment,  and  therefore  can- 
not; be  enforced  by  action  in  England. 

Merrifield    Ziegler    &    Co.     V.    Liverpool 

[Cotton   Association    and    Hapke   &    Co., 

[1911]  W.  N.  138  ;  105  L.  T.  97  ;  55  Sol.  Jo. 

581— Eve,  J. 

III.  COSTS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

lY.  SPECIAL  CASE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  SUBltflSSION  TO  ARBITRATION. 

See  also  SCOTTISH  LAW,  No.  3. 
(a)  General. 

3.  Sale  of  Goods — 'Trade  Association — Hides— 
Non- Member — Condition  Hef erring  Disputes  to 
Arbitration — Reasonable  Notice  of  Condition.] — 
A  member  of  the  Glasgow  Flour  Trade  Associa- 
tion sold  flour  to  a  purchaser  (who  was  not  a 
member),  the  terms  of  the  contract  being  con- 
tained in  sale-notes  delivered  to  and  accepted  by 
the  purchaser.  Each  sale-note  contained  on  the 
margin  these  words:  "Any  dispute  under  this 
contract  to  be  settled  according  to  the  rules  of 
the  Glasgow  Flour  Trade  Association."  One 
of  these  rules  provided  that  all  disputes  should 
be  referred  to  arbitration.  No  copy  of  the  rules 
was  sent  to  the  purchaser,  and  it  did  not  appear 
that  he  was  aware  of  their  terms. 

Held — that  the  purchaser  had  not  received 
reasonable    notice    of    the    condition    referring 
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V.  Submission  to  Arbitration — Continued. 
disputes  to  arbitration,  and  accordingly  that  he 
was  not  bound  by  that  condition. 
M'CONNELL    AND   ReID    V.    SMITH    [1911]  S.  C. 
[635  ;  48  Sc.  L.  R.  oG4— Ct.  of  Sess. 

(b)  Stay  of  Proceedings. 
See  also  Shipping,  Nos.  13,  21. 

4.  Local  Authority — Contract  for  Works — 
Action  on  the  Contract  —  Staying  Proceedings 
—  Reference  of  Dispute  to  Officer  of  Local 
Authority  —  Charge  of  Unreasonaltle  Conduct 
Against  Arbitrator — Arbitration  Act,  1889  (52 
&  53  Yict.  c.  49),  a\  4.] — Where  works  are  con- 
structed for  a  local  authority  under  a  con- 
tract which  provides  for  the  reference  of  dis- 
putes thereunder  to  an  otScer  of  the  local 
authority,  and  the  contractor  sues  the  local 
authority  on  the  contract,  the  Court  will  not 
order  the  action  to  be  stayed  on  the  submission 
to  arbitration,  where  the  contractor  charges  the 
arbitrator  with  unreasonable  conduct  in  rela- 
tion to  the  works,  and  it  appears  that  ther» 
is  a  substantial  dispute  between  the  parties 
as  to  the  conduct  of  the  arbitrator. 

Decision  of  Bucknill,  J.,  reversed. 
R.  W.  Blackwell  &  Co.,  Ld.  v.  Derby  Cor- 
[POEATiON,  75  J.  P.  129— C.  A. 

5.  Local  Antltority — Contract  for  Works  — 
Action  by  Contractor — Reference  of  Disputes 
to  Ojficer  of  Local  Authority — Staying  Pro- 
cpcdniijs — Attack  on  Conduct  of  Arbitrator — 
Discretion  of  Court— Arbitration  Act,  1889  (52 
&  53  Vict.  c.  49),  s.  4.] — Where  a  contractor 
brought  an  action  to  recover  the  price  of  cer- 
tain works  constructed  for  a  local  authority 
under  a  contract  which  provided  for  the  refer- 
ence of  disputes  thereunder  to  the  engineer 
of  the  local  authority,  and,  in  answer  to  a 
summons  to  stay  proceedings  under  sect.  4  of 
the  Arbitration  Act,  1889,  challenged  the  con- 
duct of  the  engineer  in  relation  to  the  works, 
the  question  in  dispute  being  whether  the 
engineer  had  not  precluded  himself  by  his  own 
admissions  from  asserting  that  the  works  had 
not  been  completed  to  his  satisfaction,  and 
that  the  period  of  maintenance  had  not  ex- 
pired :  — 

Held — that  an  order  to  stay  proceedings 
should  be  refused  ;  per  Cozens-Hardy,  M.R., 
on  the  ground  that  the  cross-examination  ot 
the  engineer  was  essential  to  the  proper  deter- 
mination of  the  dispute  ;  fer  Buckley,  L.J., 
on  the  ground  that,  though  in  his  opinion  the 
evidence  failed  to  show  that  the  engineer  had 
unfitted  liimself  to  act  as  arbitrator,  yet  the 
fact  that  one  judge  of  the  Court  of  Appeal  was 
not  "  satisfied  tliac  there  was  no  sutticient  reason 
why  the  matter  should  not  be  referred  "  wa^ 
a  ground  upon  which  another  judge  of  co- 
ordinate jurisdiction  could  concur  in  the  view 
that  an  absence  of  a  sufficient  reason  was  not 
shown. 

Decision  of  Lush,  J.,  affirmed. 
G.  Freeman  &  Sons  v.  Chester  Rural  Dis- 

[TEiCT   Council,   [1911]    1   K.   B.   783  ;    80 

L.  J.  K.  B.  695  ;   104  L.  T.  368  ;   75  J.  P. 
132— C.  A. 


6.  Railway — Contract — General  Arbitration 
Clause  —  Jurisdiction  of  Court.'] — A  railway 
company  entered  into  an  agreement  with  another 
railway  company  to  work  and  maintain  a  line 
of  railway  which  the  second  company  under- 
took to  construct.  In  terms  of  the  agreement 
the  first  company  came  under  an  obligation  to 
pay  the  second  company  such  a  sum  as  would  be 
sufficient  to  make  up  the  annual  dividend  to  4 
per  cent,  on  the  "  paid-up  share  capital "  of  the 
second  company.  The  agreement  contained  this 
clause — "All  questions  which  may  arise  between 
the  parties  hereto  in  relation  to  this  agreement, 
or  to  the  import  or  meaning  thereof,  or  to  the 
carrying  out  of  the  same,  shall  be  referred  to 
arbitration.  ..."  A  question  having  arisen  as 
to  whether  the  cjc  facie  paid-up  share  capital  of 
the  second  company,  looking  to  the  mode  in 
which  it  had  been  created,  which  was  said  to 
have  been  ultra  vires,  was  truly  "  paid-up  share 
capital  "  in  the  sense  of  the  agreement. 

Held — that  the  question  was  a  pure  question 
of  construction    under   the   contract,  and    that 
although  it  was  a  question  of  law  it  fell  under 
the  arbitration  clause. 
North  British  Ry.  Co.  v.  Newburgh  and 

[North  Fife  Ry.  Co.,  [1911]  S.  C.  710;  48 
Sc.  L.  R.  450— Ct.  of  Sess. 

(c)  Revocation. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 


ARCHITECT. 

See  Building  Contracts,  etc. 


ARMORIAL    BEARINGS. 

See  Revenue  ;  Wills. 

ARMY. 

See  Royal  Forces. 


ARRANGEMENT  WITH 
CREDITORS. 

See  Bankruptcy  and   Insolvency. 


ARTICLED   CLERK. 

See  Solicitor. 
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ARTICLES   OF   ASSOCIA- 
TION. 

See  Companies, 


ARTISANS'   DWELLINGS. 

See  I'UBLic  Health. 


ASSAY. 

See  Kevexue,  Xo.  6. 


ASSESSMENT. 

,S'('6'  Hates  and  Rating. 


ASSIGNMENT   FOR   BENE- 
FIT OF  CREDITORS. 

Si'e  Bankruptcy  and  Insolvency. 


ASSIGNMENT   OF   DEBT. 

See  Choses  in  Action. 


ASSOCIATIONS. 

See  Building  Societies;  Clubs; 
Companies  ;  Friendly  Societies  ; 
Industrial  Societies  ;  Trade  and 
Trade  Unions. 


ASYLUMS. 


See  Charities  ;  Local  Government  ; 
Lunatics  ;  Poor  Law  ;  Public 
Health. 


ATTACHMENT  OF   DEBTS. 

See    Bankruptcy  ;     County    Courts  ; 
Execution  ;   Practice,  XIV. 


ATTACHMENT  OF  PERSON, 

See  Contempt  and  Attachment. 


ATTORNEY. 

See     Solicitors.       For     Power 
Attorney,  sae  Agency, 


AUCTIONS   AND 
AUCTIONEERS. 

I.  Auctions. 

(No  paragiaplis  in  this  voi.  of  Ui9  D'gest.] 

II.  Auctioneers. 
(«)  Liability. 

[Xo  paragraphs  in  tliis  voL  of  the  Digest.] 
{h)  Generally. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 


AUDITORS. 

See  Companies,  No.  1  ;  Trusts,  No.  16. 


AUSTRALIA. 

See  Dependencies  and  Colonies, 


AVERAGE. 

See  Shipping  and  Navigation. 


BAIL. 

See  Criminal  Law,  No.  57, 


BAILEE,   LARCENY   BY. 

See  Criminal  Law. 

BAILIFF. 

See  Sheriffs  and  Bailiffs  ;  County 
Courts  ;  Execution  ;  Inter- 
pleader. 
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I.  Hire  Purchase  Agreements 

[No  paragraphs  in  this  vol.  of  the  Digest] 

II.  Liability  op  Bailee    ,        .        .21 

III,  Liability  op  Bailor     ,        .        .21 

[No  paragrapihs  in  this  vol.  of  the  Digest.] 

IV.  Generally 21 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Master  and  Servant,  No.  126. 

I.  HIRE  PURCHASE  AGREEMENTS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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II.  LIABILITY  OF  BAILEE. 

1.  W,(r,'ho,i>:rui,iN  ~-  ^■r,|]i,|<•nce  —  f'hilm  hij 
Third  Part,!  io  (ioods  JUiilrd- Dul if  of  liuUcc 
—NofU-c  of'  Claim  to  Jiailor—Ordr'r  Ihj  Maijis- 
trate  that  (roods  he  Delivered  to  Third  Fartij 
—3Ictropolitaii  Police  Courts  Act,  1S3'J  (2  &  3 
Vict.  c.  71),  s.  40.]— The  plaintiff,  a  married 
woman,  living  apart  from  her  husband,  de- 
posited certain  goods  belonging  to  her  with 
the  defendant,  a  warehouseman,  the  charge  to 
be  made  by  the  defendant  for  the  storage  of 
the  goods  having  been  agreed  upon  between 
the  plaintiff  and  the  defendant.  The  plaintiff 
gave  her  address  to  the  defendant.  The  plain- 
tiff's husband  subsequently  went  to  the  defen- 
dant's premises  and  claimed  to  be  the  owner 
of  the  goods,  and,  upon  the  defendant  refus- 
ing to  deliver  them  to  hiui  except  under  a 
magistrate's  order,  the  husband  and  a  repre- 
sentative of  the  defendant  attended  before  a 
magistrate.  The  defendant's  representative 
informed  the  magistrate  that  the  goods  had 
been  deposited  with  the  defendant  by  the 
plaintiff  and  that  therefore  the  defendant  for 
his  protection  required  an  order  of  the  magis- 
trate that  he  should  deliver  the  goods  to  the 
husband.  Thereupon  a  summons  was  issued 
by  the  magistrate  under  sect.  40  of  the  Metro- 
politan Police  Courts  Act,  1839,  against  the 
defendant.  The  defendant  did  not  give  notice 
to  the  plaintiff  that  the  husband  claimed  the 
goods.  At  the  hearing  of  the  summons  the 
husband  deposed  that  he  was  the  owner  of 
the  goods  and  that  they  were  worth  £10,  and 
the  magistrate  thereupon  made  an  order  that, 
the  defendant  should  deliver  the  goods  to  the 
husband.  The  defendant  accordingly  delivered 
the  goods  to  the  husband.  The  plaintiff  sub- 
sequently brought  an  action  in  the  county 
court  claiming  from  the  defendant  the  return 
of  the  goods  or  their  value  and  damages  for 
their  detention,  and  the  county  court  judge 
directed  the  jury  that  the  defendant  would  be 
responsible  for  the  loss  of  the  goods  if  he  by  his 
negligence  allowed  the  magistrate's  order  to 
be  made  without  giving  notice  to  the  plain- 
tiff, whose  address  he  knew,  of  her  husband's 
claim  to  the  goods  or  asking  the  magistrate 
to  summon  the  plaintiff  before  him  so  that  she 
might  be  heard.  The  jury  found  that  there 
vras  negligence  on  the  part  of  the  defendant. 
Held — that  there  had  been  a  failure  on  the 
part  of  the  defendant  to  fulfil  his  obligations 
as  a  bailee,  and  that  he  could  not  rely  for 
protection  upon  the  order  made  by  the  magis- 
trate, and  that  therefore  the  plaintiff  was 
entitled  to  judgment. 

Decision  of  Div.  Ct.  ([1911]  1  K.  B.  499  ; 
80  L.  J.  K.  B.  250  ;  103  L.  T.  839)  reversed. 

Ranson   v.    Platt,    [1911]    2    K.   B.   291  ;    80 
[L.  J.  K.  B.  1138  ;  104  L.  T.  881— C.  A. 

III.  LIABILITY  OF  BAILOR. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

IV.  GENERALLY. 

[No  paragiaphs  in  this  vol.  o(  the  Digest.) 


BAKEHOUSES. 

See     Factories     and     Workshops 
Landlord  and  Tenant. 


BALLOT. 

See  Elections. 


BANKERS   AND   BANKING. 

COL. 

I.  Appropriation  of  Payments       .    22 
II.  Cheques 22 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

III.  In  General 22 

IV.  Bank  op  England.        .        .        .23 

[No  paragrajihs  in  tliis  vol.  of  the  Digest.] 

See  also  Dependencies,  No.   16  ;   Mis- 
take, No.  1. 

I.  APPROPRIATION  OF  PAYMENTS. 

See  also  BANKRUPTCY,  No.  23. 

1.  TuH)  Current  Accounts — Company — Wind- 
ing-up— Right  of  Set-off — British  Guiana.^ — In 
1905  a  company  was  indebted  to  the  appellant 
bank  to  the  extent  of  $4,985  on  current  account. 
In  that  year  they  opened  another  current 
account  with  the  bank  on  a  written  agreement 
that  the  bank  would  not  appropriate  any  of  the 
funds  which  might  at  any  time  be  lying  at  the 
credit  of  the  new  account  in  reduction  of  the 
debt  then  due  to  the  bank  without  the  com- 
pany's knowledge  and  consent.  In  1909  the 
company  was  wound  up.  There  was  then  owing 
to  the  bank  |2,991  on  the  original  accoimt. 
On  the  second  account  the  bank  held  |2,769 
belonging  to  the  company. 

Held — that  the  agreement  of  1905  was  an 
ordinary  business  agreement  intended  to  be 
operative  as  long  as  the  accounts  were  alive,  but 
no  longer,  and  that  there  was  nothing  in  it  to 
exclude  the  right  of  the  bank  to  set  off  the  one 
sum  against  the  other. 

British  Guiana  Bank  r.  Official  Receiver, 
[104  L.  T.  754  ;  27  T.  L.  R.  454— P.  C. 


II.  CHEQUES. 

[Xo  paragiaphs  i 


this  vol.  of  the  Digest. 


III.  IN  GENERAL. 

2.  Banher  and  Customer — Principal  and  Agent 
— 3/oneg  Paid  into  Agent's  Account — Beter- 
minatioH  of  Agency.'] — When  a  principal 
places  money  in  a  bank  on  the  terms  that  a 
known  agent  shall  draw  upon  it,  he  retaiina 
the  power,  if  he  rightly  determines  the  agency, 
to  require  the  bank  to  return  the  undrawn 
balance  to  him. 

Semble — This  is   so,   even   where   the   bank 
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III.  In  General — Continued. 

opens  an  account  with  the  money  in  the  known 

agent's  name. 

yOCIlCTE     COLONIALli    ANVERSOISK    f.  LONDON 

[AND  Brazilian  Bank,  [1911]  2  K.  B.  1024; 

so  L.    J.   K.   B.   802  ;    104  L.   T.   499  ;    27 

T.  L.  K.  354  ;  55  Sol.  Jo.  4G0  ;  10  Com. 
Cas.    158— Scrutton,  J. 

Affirjied  on  Appeal,  on  the  ground  that, 
upon  the  correspondence  between  the  parties, 
the  defendant  bank  was  not  justified  in  open- 
ing the  account  in  the  agent's  name — [1911]  2 
K.  B.  1031,  n.;  80  L.  J.  K.  B.  1301;  105  L.  T. 
058;  28  T.  L.R.  44— C.  A. 

3.  Banlers'  BooliS — Et'idcnce—Copy  of  Entry ^ 
made  lii/  Pn\son  not  an  Official  of  Banft — Proof 
of  sncft  Copy  by  snefi  Person — Admissibility — 
"  Some  Person  " — Panfters"  Pools  Evidence  Act, 
1879  (42  &  43  Vict.  c.  11),  s.  5.]— By  sect.  5  of 
the  Bankers'  Books  E\idence  Act,  1879,  a  copy 
of  an  entry  in  a  banker's  book  is  not  receivable 
in  evidence  under  the  Act,  unless  it  is  proved 
that  that  copy  has  been  examiiied  with  the 
original  entry  and  is  correct.  The  section  further 
provides  that  such  proof  shall  be  given  by  "  some 
person  "  who  has  examined  the  copy  with  the 
orii/inal  entry. 

Held — that  the  words  "some  person"  do  not 
confine  the  proof  to  proof  by  an  officer  of  the 
bank,  but  that  it  may  be  given  by  any  person 
who  has  examined  the  copy  with  the  original 
entry. 
II.  r.  Albutt,  75  J.  P.  112— G.  C.  A. 

IV.  BANK   OF   ENGLAND. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


BANKRUPTCY   AND 
INSOLVENCY. 

I.  Miscellaneous 
11.  Act  of  Bankruptcy 
III.  Administration    op     Bankrupt'] 
Propkrty       .... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Annulment  of  Proceedings 

[No  paragraphs  in  this  voL  of  the  Digest.; 

V.  Bajjkruptcy  Notice 
VI.  County  Courts 
VII.  Deed  of  Arrangement  . 
VIII.  Discharge        .... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  Dividends         .... 

[No  paragraphs  in  this  vol.  of  the  Digest 

X.  Fraudulent  Preference 

[No  lanigraphs  in  this  vol.  of  the  Digest.] 

XL  Interim  Receiver  . 

[No  paragraphs  in  this  vol.  of  the  Digest 

XII.  Offences    .... 

[No  paragraphs  in  this  vol.  of  the  Digest 
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COL. 

XIII.  Petition 28 

XIV.  Practice 29 

XV.  Priorities 32 

XVI.  Proof  of  Debts  ....  32 
XVII.  Property  op  Bankrupt. 

(«.)  Generally 33 

(ft)  Order  and  Disposition         .         .  35 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(c)  Undischarged  Bankrupt — After- 
acquired  Propertj  .         .         .35 

XVII  [.  Receiving  Order         .        .        .35 
XIX.  Scheme  op  Arrangement   .        .    35 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

■  XX.  Set-off 35 

[No  paragraphs  in  this  vol.  of  the  Digest  ] 

XXI.  Trustee 35 

XXII.  Voluntary  Assignment      .        .    30 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXIII.  DEBTORS  ACTS  ....     36 

See  also  EXECUTORS,  No.  20;  Fraudu- 
lent and  Voidable  Conveyances, 
No.  1  ;  Settlements,  Nos.  24,  20  ; 
Solicitors,  No.  13. 

I.  MISCELLANEOUS. 

1.  Pomioil — New  Zealand  Panfiruptcy — Per- 
sonalty in  England — Subsequent  Englisft  Panfi- 
ruptcy— Title  of  Official  Assignee  in  New 
Zealand — Statutory  Assignees — Notice — Priori- 
ties—New  Zealand  Statutes,  No.  12  of  1908  (8 
Edw.  7),  ss.  53,  01.]— In  1898  a  debtor,  whose 
domicil  was  English  and  who  was  entitled  to  a 
reversionary  interest  in  personalty  in  England, 
was  adjudicated  bankrupt  in  New  Zealand.  In 
1904  he  was  adjudicated  banlcrupt  in  England. 
The  reversionary  interest,  which  by  an  oversight 
was  not  disclosed  in  the  New  Zealand  bank- 
ruptcy, was  discovered  by  the  trustee  in  bank- 
ruptcy in  England,  and  he  at  once  gave  notice 
of  his  title  to  the  trustees  of  the  fund. 

Held — that  the  official  assignee  in  New 
Zealand  was  entitled,  as  against  the  trustee  in 
bankruptcy  in  England,  to  the  reversionary 
interest. 

In  re  Paridson's  Settlement  Trusts  ((1873) 
L.  R.  15  Eq.  383)  and  In  re  Lawson's  Irusts 
([1896]  1  Ch.  175)  followed. 

In  re  Plitfiman  ((1866)  L.  R.  2  Eq.  23)  and 
In  rellayward  ([1897]  1  Ch.  905)  discussed. 

A  statutory  assignee  who  first  gives  notice  of 
his  title  to  the  trustees  of  a  fund  obtains  no 
priority  by  so  doing  over  assignees  for  value, 
nor  even  over  a  prior  statutory  assignee  who 
may  not  have  given  notice. 
In  re  Anderson,    [1911]   1    K.   B.    896;    80 

[L.  J.  K.  B.  yi9  ;  104  L.  T.  221  :    18  Manson, 
216— Phillimore,  J. 

2.  Committee  of  Inspection — Qualification  for 
Appointment  on  Committee —  Creditor — Panfi- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s.  22  (1)— 
Panlcrujjtcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  5.] 
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I.  Miscellaneous — Continued. 
— A  creditor  is  qualified  for  appointment  on  the 
committee  of  inspection  by  sect.  5  of  the  Bank- 
ruptcy Act,  1890,  even  before  he  has  tendered  a 
proof. 

In  re  Jones,  Ex  parte  Goatly,  5(5  Sol.  Jo.  17 
[ — Phillimore,  J. 

II.  ACT  OF  BANKRUPTCY. 

See  also  Settlements,  No.  24. 

3.  Practice — Notice  to  Dehtor  of  Act  of 
Bankruptcij  Committed  by  Creditor — Refusal  to 
Pay  Debt — Action  by  Creditor — Payment  into 
Court — Debtor's  Rigid  to  Costs  of  Action.]  — 
A  creditor  who  had  committed  an  available  act 
of  bankruptcy  demanded  payment  from  his 
debtors,  but  they  refused  to  pay  upon  the 
ground  that  they  had  notice  of  the  act  of 
bankruptcy.  The  creditor  sued  them  and  they 
at  once  paid  the  money  into  Court  under  an 
order  made  upon  their  application.  The 
plaint ifE  issued  a  summons  for  judgment  under 
Ord.  11,  which  was  adjourned  until  the 
expiration  of  three  months  from  the  date  of  the 
act  of  bankruptcy.  After  the  three  months 
expired  the  plaintiff  obtained  leave  to  sign  final 
judgment  and  an  order  that  each  party  should 
pay  their  own  costs,  except  that  the  defendants 
should  pay  the  plaintiff's  costs  of  the  application 
to  pay  into  Court.     On  appeal : — 

Held — that  the  defendants  were  entitled  to 
their  costs  of  the  action,  including  the  costs  of 
the  application  to  pay  into  Court. 
McCarthy  r.  Capital  and  Counties  Bank, 

[1911  ]  2  K.  B.  1088  ;  81  L.  J.  K.  B.  14  ;  105 
L.  T.  827— C.  A. 

III.  ADMINISTRATION     OF     BANKRUPTS 

PROPERTY. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  ANNULMENT  OF  PROCEEDINGS. 

[No  paragraplis  in  tlii.s  vol.  of  the  Digest.] 

V.  BANKRUPTCY  NOTICE. 

See  also  No.  23,  infra. 

4.  litnihruiitrtiifjiiihimfnf  CreiVitor—Ij'afe  to 
Trustee  t,)  /.■<.^iu'  krertil io,i —Jl,i iili rujitcii  Ai't,\'f^'dO 
(.o3  &  .-,4  Vict .,'.-,{ ).  .w.  1 ,  4— y/.  S.  ( '.,  drd.  17,  /•.  4 ; 
Ord.  42,  ?'.  23.] — Where  a  judgment  creditor  has 
become  bankrupt  the  trustee  in  his  bankruptcy 
can  issue  a  bankruptcy  notice  founded  on  the 
judgment,  provided  that  he  obtains  leave  to  issue 
execution  thereon,  under  Ord.  42,  r.  2.3,  and  need 
not  be  made  a  party  to  the  action  in  which  the 
judgment  was  obtained  under  Ord.  17,  r.  4. 

In  re  Bagley,  [1911]  1  K.  B.  317  ;  80  L.  J. 

[K.  B.  168  ;  103  L.  T.  470;   .55  Sol.  Jo.  48  ; 

18  Manson,  1— C.  A. 

5.  Banhriqrtey  of  Judgment  Creditor — Gar- 
nishee Order— Receiving  Order.]— InMay,  1909, 
G.  recovered  judgment  against  B.  for  £550.  In 
July,  M.  &  W.,  who  were  judgment  creditors  of 
G.  for  a  larger  amount,  obtained  a  garnishee 
order  nisi  on  the  judgment  recovered  by  G. 
against  B.,  and  ii  January,  1910,  the  garnishee 
order  was  made  absolute.     In  December,  1909, 


M.  &  W.  served  a  banlcruptcy  notice  on  G.  in 
respect  of  their  judgment  debt,  and  in  February, 
1910,  a  receiving  order  was  made  against  him 
founded  on  his  non-compliance  with  the  bank- 
ruptcy notice. 

Held — that  the  discharge  of  the  garnishee 
order  was  not  a  condition  precedent  to  the  right 
of  G.'s  trustee  in  bankruptcy  to  issue  a  bank- 
ruptcy notice  against  B.,  inasmuch  as  the  opera- 
tion of  the  order  was  put  an  end  to  by  the 
receiving  order  against  G. 
In  re  Bagley,  [1911]  1  K.  B.  317  ;  80  L.  J. 

[K.  B.  168  ;    103  L.  T.  470  ;    55  Sol.  Jo.  48  ; 
18  Manson,  1— C.  A. 

6.  Validity — Address  of  Judgment  Creditor — 
Banhruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  4,  stib-s.  1  (g)— Bankruptcy  Rules,  1886— 
1890,  r.  136  ;  Form  6.] — A  jiidgment  creditor 
having  two  houses  in  different  parts  of  Eng- 
land inserted  in  a  bankruptcy  notice  the 
address  of  the  house  from  which  he  was  absent 
during  the  currency  of  the  notice.  His  butler 
was  at  the  address  given  in  the  notice,  and 
could  have  received  payment  of  the  debt  or 
sent  for  the  creditor  at  any  time  during  the 
currency  of  the  notice. 

Held — that  the  address  given  was  suffi- 
cient, and  that  the  bankruptcy  notice  was 
good. 

Decision    of    Div.    Ct.    (55    Sol.    Jo.    220) 
affirmed. 
In  ee  Persse,  55  Sol.  Jo.  314— C.  A. 

7.  Validity — Notice  to  Pay  Creditors  or  their 
Solicitors— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  4  (1)  (g).]—A  bankruptcy 
notice  which  calls  upon  the  debtor  to  pay  the 
amount  of  the  judgment  debt  to  the  judgment 
creditors  "  or  to  their  solicitors  "  is  bad  for 
want  of  accordance  with  the  terms  of  the  judg- 
ment. 

In  re  a  Debtor  (No.   305  of  1911),   [1911] 

[2    K.    B.    718  ;     80    L.    J.    K.    B.    1264  ; 

105  L.  T.  125  ;  sub  noni.  In  re  a  Debtor, 

Ex  parte  Kitchen,  Aylard  and  Craddock, 

55  Sol.  Jo.   553—0.  A, 

8.  Validity — Demand  for  Payment  at  Place  out 
of  the  Jurisdiction — Foreign  Creditor — Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s.  4  (1) 
(^).] — A  bankruptcy  notice  which  requires  the 
debtor  to  pay  the  judgment  debt  to  the  judg- 
ment creditors  at  an  address  outside  the  realm 
is  not  a  good  bankruptcy  notice  within  sect.  4, 
sub-sect.  1  (//),  of  the  Bankruptcy  Act,  1883. 

A  foreign  creditor,  who  has  obtained  judgment 
in  this  country,  may  properly  serve  a  bankruptcy 
notice  on  the  debtor  requiring  him  to  pay  the 
judgment  debt  at  a  named  address  in  this  country 
where  the  creditor,  or  his  authorised  agent,  will 
be  in  attendance  to  receive  payment. 

In  re  Persse  {supra)  followed  ;  In  re  A  Debtor 
(No.  305  of  1911)  (supra)  distinguished. 
In  re  a  Debtor  (No.   1838  of  1911),   [1912] 

[1  K.  B.  53  ;  [1911]   [W.  N.  198  ;  105  L.  T. 

610  ;  28  T.  L.  R.  9  ;  sub  7iom.  In  re  Pincub 

AND  In  re  Hutchinson  &  Co.,  56  Sol.  Jo.  36 

— C.  A. 
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V.  Bankruptcy  l!{otice  —  Co>iti>inrd. 

9.  Viilidit If— Claim  for  Jvdt/incnt  Dcht  and 
Interest— Xo' DrdurtJon  of  Income  Tax  on  In- 
terfst  —  ''  Yearly  Interest."]  — A  bankruptcy 
notice  which  claims  interest  on  the  amount  of 
the  final  judgment  on  which  it  is  based  is  not 
bad  because  it  claims  the  whole  amount  of 
such  interest  due  without  deducting  income 
tax  therefrom. 

In  re  CoorER,  [1911]  2  K.  B.  550  ;  80  L.  J. 

[K.  B.   990  ;    105  L.   T.  273  ;     18  Manson, 

211  ;  i^i/b  nom.    In  he  Boulter,  Ex  parte 

Manchester    and     Liverpool    District 

Banking  Co.,  55  Sol.  Jo.  554— C.  A. 


10.  Validit ij— Provable  Debt— ('"III hiiimt  Lia- 
hilitij— Costs— Order  for  New  Truil  Costs  of 
First  Trial  to  Abide  Event  of  .\rir  Trial— 
Bnnkruptcij  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  37  (3).]— An  order  for  a  new  trial  provided 
that  the  costs  of  the  first  trial  should  abide 
the  event  of  the  new  trial.  The  plaintiff  in 
the  action  subsequently  became  bankrupt,  but 
the  bankruptcy  was  annulled  before  the  new 
trial  took  place.  The  nevi^  trial  resulted  in 
favour  of  the  defendant,  and  the  plaintiff  was 
ordered  to  pay  the  costs  of  the  first  trial, 
which  had  been  taxed,  and  the  costs  of  the 
second  trial  to  be  taxed.  The  defendant  served 
on  the  plaintiff  a  bankruptcy  notice  in  respect 
of  the  costs  of  the  first  trial.  The  plaintiff 
impeached  the  validity  of  the  bankruptcy 
notice  on  the  ground  that  it  related  to  a  debt 
provable  in  the  late  bankruptcy. 

Held— that  at  the  date  of  the  bankruptcy 
the  plaintiff  was  not  subject  to  a  contingent 
liability  to  pay  costs  by  reason  of  any  obliga- 
tion incurred  before  the  date  of  the  bank- 
ruptcy within  sect.  37  of  the  Bankruptcy  Act, 
1883,  and  that  the  objection  to  the  bank- 
ruptcy notice  failed. 

In  re  a  Debtor  (No.  68  of  1911),  [1911]   2 

[K.  B.  652;  80  L.  J.  K.  B.  1224;  104  L.  T. 

905— C.  A. 

11.  Banltrui)tctj  Notice pendinq  Eipufable  Exe- 
cution—Banhruptcij  Act,  1883'  (46  &  47  Vict. 
c.  52),  s.  4  (1)  ((7).] — A  judgment  creditor 
obtained,  by  way  of  equitable  execution,  the 
appointment  of  a  receiver  of  certain  property 
of  the  judgment  debtor.  There  was  no 
evidence  that  there  was  any  money  of  thei 
judgment  debtor  in  the  hands  of  the  receiver, 
nor  was  he  in  possession  of  any  interest  of 
the  judgment  debtor  which  could  be  sold. 

Held — that  as  the  appointment  of  the  re- 
ceiver did  not  prevent  the  debtor  from  paying 
the  judgment  debt  it  did  not  operate  as  a 
stay  of  execution  within  the  meaning  of  sect.  4, 
sub-sect.  1  (^r),  of  the  Bankruptcy  Act,  1883, 
and  that  the  judgment  creditor  was  therefore 
entitled  to  serve  a  bankruptcy  notice  on  the 
judgment  debtor  in  respect  of  the  judgment. 
In  re  Bond,  Ex  parte  Capital  and  Counties 

[Bank,  Ld.,  [1911]   2  K.  B.  988;  sub  nom.. 

In  re  Lupton,  Ex  parte  Lupton,  55  Sol.  Jo. 
[717— Div.    Ct. 


VI.  COUNTY  COURTS. 

12.  Arrest  of  Debtor — Mileage  Fee  Pdijalde  to 
High  Bailiff — Scale  of  Fees  and  I'irccntdgrs, 
'Table  C] — ^Where  a  warrant  directs  ilir  lii.^li 
bailiff  of  a  county  cniirt  to  arrest  a  drhtor  and  to 
deliver  him  to  tl'ir  -nvciiKir  ol' tlic  prison  named 
in  the  warrant,  tin-  lii-li  l.aililV  iscntillcd  to  the 
mileage  lee  of  tnl.  per  mile  alldwid  hy  Table  C. 
in  the  Order  as  to  Fees  and  I'cn'ciita-cs,  made 
under  the  Bankruptcy  Acts,  issii  and  ISitO,  for 
the  distance  to  the  place  where  the  debtor  is 
arrested,  and  also  from  there  to  the  prison. 

In  re  Cropley,  [1911]  2  K.  l^.  309  ;  80  L.  J. 

[K.  B.  822  ;  104  L.  T.  720  ;  27  T.  L.  R.  391  ; 

18  Manson,  119 — Phillimore,  J. 

13.  Practice — Committal  for  Disobedience  to 
Order  of  Court— Mode  of  s'errice  if  Order  Dis- 
obeyed—B  a  nli  nipt  eg  Bides,  1886-1890,  r.  92— 
County  Court  Mules,  1903  and  1904,  Ord.  25, 
/-.  h^— Bankruptcy  Act,  1883  (46  &  47  Vict. 
G.  52),  ss.  24,  53,  142.]— Where  it  is  sought  to 
commit  a  bankrupt  for  disobedience  to  an  order 
made  under  sect.  53  of  the  Bankruptcy  Act,  1883, 
it  is  not  necessary  that  such  order  shall  have 
been  personally  served  upon  the  bankrupt  or 
endorsed  with  a  warning  of  the  consequences  of 
non  compliance  therewith. 

In  re  Pickard,  Ex  parte  Official  Receiver, 
[56  Sol.  Jo.  144— Div.  Ct. 

VII.  DEED  OF  ARRANGEMENT. 

14.  Reyislnition  —  Validif y-Atfidai-it  Sworn 
before  Siiii<-ifor  of  Trustee — Dcfih  of  A  rnnigement 
Act.  1SS7  ( :,(!&' .51  Vict.  c.  :>',),  ss.  :>,  c—Com- 
missionrrs  for  Oaths  Act,  IHS'J  (,",2  \\<ii.  c.  10), 
.V.  \—B.  S.  C,  Ord.m,  r.  16.]— the  affidavit  by 
the  debtor  rctjuired  by  sect.  6  of  the  Deeds  of 
Arrangement  Act,  1887,  to  be  filed  with  the  copy 
of  the  deed  of  arrangement  when  registered,  if 
sworn  before  a  commissioner  for  oaths  who  is  the 
solicitor  of  the  trustee  under  the  deed,  is  void 
under  sect.  1  (3)  of  the  Commissioners  for  Oaths 
Act,  1889,  and  Ord.  38,  r.  16,  and  therefore  the 
deed  of  arrangement  when  registered  is  a  nullity. 

Baher   v.    Ambrose    ([1896]    2    Q.    B.     372) 
applied. 
In  re  Bagley,  [1911]  1  K.  B.  317  ;   80  L.  J. 

[K.  B.   168  ;  103   L.  T.  470  ;    55   Sol.  Jo.  48  ; 
18  Manson,  1— C.  A. 

VIII.  DISCHARGE. 

[No  paragraphs  in  this  voL  of  the  Digest.] 

IX.  DIVIDENDS. 

iNo  piiiajjriiplis  in  tliis  vol.  of  the  Digest.] 

X.  FRAUDULENT  PREFERENCE. 

(No  paragraphs  in  this  vol.  of  the  Digest.l 

XI.  INTERIM  RECEIVER. 

|K()  paiagraphs  in  lliis  vol.  of  the  Digest.] 

XII.  OFFENCES. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

XIII.  PETITION. 

See  also  Nos.  20,  23,  infra. 
15.   Conduct  of  Petitioning   Creditor— Assign- 
ment for  Benefit  of    Creditors — Assent — Secret 
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XIII.  Tetition— Continued. 

Arrangement  —  E-i-tortion  —  "  Sufficient  Cause  " 
for  Refuml  of  Receiving  Order — Banhruptcy 
Act,  1883  (46  &  47  Vict.  c.  o2),  s.  7  (3).]— The 
debtor,  at  a  time  when  he  was  hojjelessly 
insolvent  and  was  about  to  call  a  meeting 
of  his  creditors,  took  delivery  on  credit  of 
goods  of  considerable  value  from  the  petition- 
ing creditors.  At  the  meeting  the  petitioning 
creditors  refused  to  assent  to  an  assignment 
for  the  benefit  of  creditors,  unless  the  goods 
were  returned  to  them  or  their  value  allowed; 
but,  after  a  resolution  for  an  assignment  had 
been  passed,  they  took  part  in  the  nomina- 
tion of  the  committee  of  inspection.  On  re- 
ceiving a  form  of  assent  to  the  assignment  they 
telephoned  to  the  accountant  who  had  charge 
of  the  debtor's  affairs  repeating  their  demand 
for  a  return  of  the  goods  or  payment  of  their 
value  under  a  threat  of  legal  proceedings. 
On  the  refusal  of  their  demand  they  com- 
menced an  action  in  the  King's  Bench  Divi- 
sion against  the  debtor  for  goods  sold  and 
delivered  and  obtained  final  judgment  against 
him,  and,  on  his  failure  to  comply  with  a 
bankruptcy  notice  issued  in  respect  of  that 
judgment,  filed  a  petition  in  bankruptcy 
against  him  founded  on  his  non-compliance 
with  the  bankruptcy  notice  :  — 

Held — that  the  petitioning  creditors  had 
not  either  by  any  improper  conduct  or  by  any 
assent  to  the  assignment  precluded  themselves 
from  taking  proceedings  in  bankruptcy,  and 
that  "  sufficient  cause "  within  sect.  7,  sub- 
sect.  3,- of  the  Bankruptcy  Act,  1883,  had  not 
been  shown  why  a  receiving  order  should  not 
be  made. 

In  re  Shaw  ((1901)  83  L.  T.  754)  explained 
and  distinguished. 

Per  Cozens-Hardy,  M.E.,  and  Kennedy,  L.J. 
— Semble  the  petitioning  creditors  could  not 
have  relied  upon  the  execution  of  the  assign- 
ment as  an  act  of  bankruptcy. 
In  re  Sunderland,  [1911]  2  K.  B.  658  ;  105 

[L.  T.  233;  suh  iwm.  In  re  Sunderland,  Ex 

PARTE  Leech   and    Simpkinson,   80   L.    J. 

K.  B.   825  ;    27  T.  L.  R.  454  ;   55  Sol.  Jo. 
568  ;  18  Man  son,  123— C.  A-. 

XIV.  PRACTICE. 

See  also  No.  13,  supra. 

16.  Judgment  Debtor — Execution — Seizure  hy 
Sheriff  —  Claimant  —  Interpleader  —  Sale  hy 
Sheriff  —  Banhruptcy  of  Judgment  Beltor — 
"  Costs  of  Execution'''  —  Sheriffs  Costs  of 
Interpleader  —  Bankruptcy  Act,  1890  (53  i: 
54  Vict.  c.  71),  s.  11  —  Banltruptcy  Rules, 
1886  and  1890,  r.  119.]— Goods  of  a  judg- 
ment debtor  which  had  been  seized  by  the 
sheriff  under  a  writ  of  ff.  fa.  were  claimed 
by  a  bill  of  sale  holder  and  the  sheriff  inter- 
pleaded. On  the  hearing  of  the  interpleader 
summons  the  claim  was  admitted  and  an  order 
was  made  for  the  sale  of  the  goods  and  for  pay- 
ment out  of  the  proceeds  of  the  claim  of  the  bill 
of  sale  holder,  the  amount  of  the  execution,  and 
the  costs  of  all  parties,  including  the  costs  and 
charges  of  the  sheriff.      Before   the  sale  notice 


was  served  on  the  sheriff  that  a  receiving  order 
had  been  made  against  the  judgment  debtor  : — 

Held — that  the  sheriff's  costs  of  the  inter- 
pleader were  not  "  costs  of  the  execution''  within 
sect.  11  of  the  Bankruptcy  Act,  1890,  and  conse- 
quently were  not  payable  out  of  the  debtor's 
estate. 

Decision  of  Phillimore,  J.  ([1911]  1  K.  B.  104  ; 
80  L.  J.  K.  B.  204  ;   103  L.  T.  576  ;  27  T.    L.  R. 
59  ;  55  Sol.  Jo.  78),  reversed. 
In  re  Rogers,  [1911]   1  K.  B.  641  ;  .mh  nom. 

[In   re    Rogers,    Ex    parte  Sheriff    of 

Sussex,  80  L.  J.  K.  B.  418  ;  103  L.  T.  883  ; 

55    Sol.  Jo.  219  ;  18  Manson,  22  ;  suh  nom.  In 

re  Rogers,  Ex  parte  Official  Receiver, 

27  T.  L.  R.  199— C.  A. 

17.  Appeal — Order  Extendinq  Time  for  Ap- 
pealing—Banltruptcy  Act,  1883  (46  &  47  Vict. 
c.  52),  s.  104  —  Banhruptci/  Appeals  {County 
Courts)  Act,  1884  (47 &  48  Vict.  c.  9),.s.  2— Judica- 
ture {Procedure)  Act,  1894  (57  &  58  Vict.  c.  16), 
s.  1  (1)  («).]— Sect.  1,  sub-sect.  1  (a),  of  the 
Judicature  (Procedure)  Act,  1894,  which  pro- 
vides that  no  appeal  shall  lie  from  an  order 
allowing  an  extension  of  time  for  appealing  from 
a  judgment  or  order,  applies  to  an  order  of  a 
Divisional  Court  in  bankruptcy  extending  the 
time  for  appealing  from  an  order  of  the  county 
court. 

In   re  a    Debtor   (No.  20  of   1910),  [1911] 

[1   K.  B.  841  ;  80  L.  J.  K.  B.  508  ;  lo4  L,  T 

233  ;  IS  Manson,  107— C.  A 

18.  Appeal — "  Person  Aggrieved  " — Adminis 
tration — Creditor  of  Deceased  Dehtor — Banh 
ruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.s.  104 
125.]  —  The  appellants,  who  were  creditors 
of  a  deceased  person,  took  out  an  originating 
summons  for  the  administration  of  his  estate 
in  the  Chancery  Division.  On  the  same  day 
the  respondents,  who  claimed  to  be  creditors  of 
the  estate  of  the  deceased  in  respect  of  goods 
supplied  by  them  after  his  death  for  the  pur- 
pose of  his  business,  which  was  being  carried 
on  by  his  executrix,  presented  a  petition  under 
sect.  125  of  the  Bankruptcy  Act,  1883,  pray- 
ing for  the  administration  of  the  estate  of  the 
deceased  in  bankruptcy.  On  this  petition  an 
order  for  administration  in  bankruptcy  was 
made. 

Held — that  the  appellants  were  persons 
"  aggrieved  "  by  the  order,  and  were,  there- 
fore, entitled  to  appeal  against  it. 

Held  also — that  the  respondents  were  not 
creditors  "  of  a  deceased  debtor  "  within  sect. 
125,  and  that  there  was,  consequently,  no  juris- 
diction to  make  an  order  for  administration 
in  bankruptcy  on  their  petition. 
In  re  Kitson,  Ex  parte  T.   Sugden  &  Son, 

[Ld.,  [1911]  2  K.  B.  109  ;   80  L.  J.  K.  B. 

1147  ;    55   Sol.   Jo.   443  ;    18  Manson,  224— 
Div.  Ct. 

19.  Costs — Appointment  of  New  Trustee — Taxa- 
tion— Allocatur  —  No  Notice  to  New  Trustee  — 
Relaxation — Bankruptcy  Rules,  1886  and  1890, 
rr.  120,  122.] — At  a  meeting  of  the  creditors  of  a 
bankrupt,  at  which  P.  was  appointed  trustee,  a 
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XIV.  TttiCtice— Cent  hi  tied. 
proof  by  one  V.  for  a  large  amount  was  rejected 
for  voting  purposes.  SuKsequently  a  solicitor  was 
duly  a|>poiiitcd  to  act  for  the  trustee  in  certain 
mailers  relating  to  the  estate.  On  March  1st, 
1910,  V.  successfully  appealed  against  the  rejec- 
tion of  liis  proof.  A  new  meeting  of  creditors 
was  thereupon  called  for  March  18th,  and  on  that 
date  W.  was  appointed  trustee  in  j)lace  of  P.  On 
March  1.5th,  tiie  solicitor  who  had  acted  for  P. 
lodged  his  bill  for  costs  of  taxation  and  obtained 
an  appointment  to  tax  same,  but  he  gave  no 
notice  thereof  to  the  official  receiver  or  to  the 
new  trustee  as  required  by  rule  120  of  the 
Bankruptcy  Kules,  188G  and  1890.  On  April  22nd 
the  taxing  blaster,  who  was  not  aware  of 
the  appointment  of  the  new  trustee,  taxed  the 
bill  and  gave  his  allocatur.  The  solicitor  then 
ap|>lied  to  the  new  trustee  for  payment  of  the 
amount  of  the  allocatur,  but  the  trustee  declined 
to  pay  same,  and  he  now  applied  that  the 
allocatur  might  be  set  aside  and  that  the  bill  of 
costs  might  be  remitted  for  retaxation. 

Held — that  the  allocatur  should  be  suspended 
as  notice  of  the  appointment  to  tax  the  costs 
ought  to  have  been  given  to  the  new  trustee 
and  also  to  the  ofhcial  receiver,  and  that  the  bill 
of  costs  must  be  referred  back  for  retaxation  with 
liberty  to  the  new  trustee  to  attend  and  to  carry 
in  objections  if  so  advised. 
In  rk  Smith,   Ex  parte  Wilson,  [1910]  2 

[K.  B.  346  ;  80  L.  J.  K.  B.  16;  102  L.  T.  861  ; 

26   T.    L.    R.    492;  17    Manson,   290— Philli- 
more,  J. 

20.  Discovery  —  Interrogatories  — Application 
hij  Petitioniiig  Creditor — Banhruptcy  Eules,  1886 
and  1890,  r.  12— Affidavit  of  Truth  of  State- 
ments in  Petition— Form.  12.] — A  petitioning 
creditor  will  not  be  allowed  to  administer 
interrogatories  to,  or  to  obtain  discovery  from,  a 
debtor  to  assist  him  to  support  his  petition  ;  nor 
should  he  use  Form  12  in  swearing  to  the  truth 
of  the  allegations  in  his  petition  unless  they  are 
true  to  his  knowledge. 

In  re  a  Debtor  (No.  7  of  1910),  [1910] 
[2  K.  B.  59;  17  Manson,  263;  sui  nom. 
In  re  a  Debtor,  102  L.  T.  691  ;  snb  nom. 
In  re  a  Debtor,  Ex  parte  Petitioning 
Creditors,  26  T.  L.  K.  429  ;  snh  nom.  In  re 
a  Debtor,  Ex  parte  Taylor  &  Co.,  Ld., 
54  Sol.  Jo.  459— C.  A. 

21.  First  Meeting  of  Creditors— Quorums—Per- 
son.^ Fntitled  to  Vote  at  Meeting—Banliruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  Sclied.  7.,  rr.  8, 
14,  2^— Bankruptcy  Rules,  1886—1890.  r.  257.] 
—In  calculating  a  quorum  of  creditors  present 
at  a  first  meeting  of  creditors  only  those  who 
have  lodged  proofs  can  be  calculated ;  con- 
sequently if  there  is  only  one  creditor  present 
who  has  lodged  a  proof  he  forms  a  quorum, 
and  can  carry  a  resolution  for  the  appointment 
of  the  trustee.' 

In   re   Thomas,   Ex   parte  Warner,    ri9in 
[W.  N.  123  ;  55  Sol.  Jo.  482-Phillimore,  J. 

22.  Sequestration  —  Profits  of  Benefice— Re- 
laxation of  Order— Belts  not  Paid  in  Full— Juris- 
diction—Form  of  Order— Bankruptcy  Act,  1883 


(46  &  47  Vict.  c.  52),  s.  89.]  — On  appeal  from 
the  refusal  by  a  county  court  judge,  on  the 
ground  of  no  jurisdiction,  of  an  application  by 
the  Official  Receiver  under  sect.  89  of  the  Bank- 
ruptcy Act,  1883,  the  Divisional  Court  sanctioned 
a  form  of  order  directing  the  Receiver  to  consent 
to  relaxation  of  an  order  of  sequestration  of  the 
profits  of  a  benefice  held  by  the  bankrupt,  a 
clergyman,  when  the  debts  in  the  bankruptcy 
had  not  been  paid  in  full  but  the  bankrupt 
offered  a  sum  of  money  which  the  Receiver  was 
ready  to  accept,  no  creditor  opposing. 
In  re  Biscoe,  Ex  parte  Official  Receiver 
[46  L.  J.  N.  C.  516-Div.  Ct. 

XV.  PKIORITIES. 

See  No.  1,  sujrra  ;   Executors,  No.  28. 

XVI.  PROOF  OF  DEBTS. 

See  also  Husband  and  Wife,  No.  12  ; 
Money  and  Money-lenders,  No.  1  ; 
Solicitors,  No.  12. 

23.  Gaming  Deht  —  Illegal  Consideration  — 
Guarantee  to  Bank  to  enable  BeUor  to  Pay  a 
Lost  Bet — Moiu'ij  paid  in  respect  of  Agreement 
void  under  tl/c  '(j,n,il,iti  Act,  1845  "(8  &  9  Vict. 
c.  109)— 6V/w///_v .l^M892  (55  &  56  Vict, c.^), s.  1.] 
—In  March,  1903,  L.  lent  the  debtor  £1,000  for 
the  purpose  of  betting  on  horse  races,  any  profits 
resulting  from  the  betting  to  be  equally  divided. 
In  the  same  year  L.  guaranteed  an  overdraft  to 
the  extent  of  £1,000  at  the  debtor's  bank.  There 
were  no  profits  on  the  betting,  and  all  the  money 
having  been  lost,  L.  in  September,  1903,  guar- 
anteed a  further  overdraft  of  £500  in  order  to 
enable  the  debtor  to  pay  bets  to  that  amount 
which  he  had  lost.  In  1906  L.  paid  £1,633  to 
the  bank  under  his  guarantees  and  recovered 
judgment  in  default  of  defence  against  the  debtor 
for  £3,000.  The  debtor  having  failed  to  comply 
with  a  bankruptcy  notice  to  pay  the  amount  of 
the  judgment  debt,  L.  presented  a  bankruptcy 
petition  against  him.  The  registrar  dismissed 
the  petition  on  the  ground  that  having  regard  to 
the  Gaming  Acts,  there  was  no  valid  debt  to 
support  it. 

Held — on  appeal — that  as  to  the  guarantee  for 
£500  the  transaction  was  not  invalid  ;  that  the 
debt  arising  out  of  the  loan  for  the  purpose  of 
enabling  the  debtor  to  pay  a  bet  which  he  had  lost, 
not  being  for  an  illegal  consideration,  could  be 
proved  for  in  bankruptcy  ;  and  that  the  money 
was  not  paid  by  L.  "  in  respect  of  "  a  gaming  con- 
tract within  the  meaning  of  sect.  1  of  the  Gaming 
Act,  1892. 

Held  also — that  inasmuch  as  the  guarantee 
was  given  in  1903,  and  the  payment  to  the  bank 
was  not  made  till  1906,  the  banking  account 
having  been  running  in  the  interval,  having 
regard  to  the  rule  in  Clayton's  Case  ((1816)  1 
Mer.  585),  the  original  transaction,  even  if  tainted 
with  vice  under  the  Gaming  Acts,  must  be 
taken  to  have  been  wiped  out,  so  that  no  ques- 
tion arose  with  regard  to  it. 

Held — therefore,  on  both  grounds,  that  there 
was  a  good  debt  to  support  the  petition. 

Ex  parte  Pyke  ([1878]  8  Ch.  D.  75-t) 
followed 
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XVI.  Proof  of  Bebts— Co nti?iucd. 

Tatani    v.    Reeve   ([1893]    1    Q.    B.  44)  and 
Saffcry   v.  Mayer   ([1901]    1    K.   B.    11)  distin- 
guished. 
In  re  O'Shea,  Ex  pabte  Lancaster,  [1911] 

[2  K.  B.  981  ;  81  L.  J.  K.  B.  70  ;  105  L.  T. 
486— C.  A. 

24.  Formation  of  C'ompanyi— Fraudulent  Pro- 
moter— Deientwe  Issue — Secret  Profit — Bank- 
ruptcy of  Promoter  —  Proof-I  —  A  corporation 
consisted  of  only  the  seven  signatories,  to  its 
memorandum  of  association.  It  was  formed 
by  D.  and  G.,  two  of  the  signatories,  to  cloak 
their  identity  in  carrying  on  their  financial 
operations,  and  they  were  the  sole  directors 
and  managers  of  the  corporation.  The  cor- 
poration then  contracted  to  buy  a  licence  to 
work  a  quarry  for  a  small  sum  and  promoted 
a  company  to  acquire  the  licence,  and  the 
usual  contracts  were  entered  into  by  means  of 
a  trustee  for  the  company,  whereby  the  cor- 
poration as  vendors  agreed  to  sell  the  licence 
to  the  company  for  £10,500  in  cash,  £2,000  in 
debentures,  and  £5,500  in  fully-paid  shares  of  £1 
each  of  the  company.  D.  and  G.  then  caused 
the  company  to  be  registered  and  found  the 
seven  signatories  to  its  memorandum  of  associa- 
tion and  its  directors,  all  of  whom  were  their 
creatures.  The  company  duly  adopted  the 
contract  of  sale  and  issued  to  the  corporation 
5,500  fully-paid  shares  and  £2,000  in  debentures. 
D.  and  G.  then  prepared  prospectuses  which  were 
issued  by  the  company  to  the  public  inviting 
subscriptions  to  an  issue  of  2,000  debentures  of 
£10  each,  and  as  subscriptions  came  in  the 
company  paid  the  corporation  some  £9,000  cash 
(on  account  of  the  £10,500),  which  D.  andG.  then 
divided  between  themselves.  The  only  share- 
holders of  the  company  were  the  seven  signa- 
tories to  its  memorandum  and  the  corporation  as 
holders  of  the  5,500  shares.  The  contracts  and 
prospectuses  disclosed  that  the  corporation  was 
promoter  and  vendor  to  the  company  and  was 
making  the  profit,  but  did  not  disclose  the  fact 
that  D.  and  G.  were  the  real  promoters  and 
vendors  and  were  receiving  the  profit  through 
the  corporation.  The  company  went  into 
liquidation,  and  subsequently  D.  and  G.  became 
bankrupt.  D.  had  assets,  G.  had  none.  They 
were  prosecuted  for  fraudulent  and  material 
misstatements  in  the  prospectuses  and  convicted. 

Held — that  under  the  circumstances  the  cor- 
poration was  only  an  "  alias  "  for  D.  and  G.,  and 
that  the  liquidator  of  the  company  could  prove 
in  the  banliruptcy  of  D.  for  the  whole  of  the  secret 
cash  profit  that  D.  and  G.  had  received. 
In  re  Darby,  Ex  parte  Brougham,  [1911] 
[1  K.  B.  95  ;  80  L.  .J.  K.  B.  180  ;  18  Manson, 
10 — Phillimore,  J. 

XVII.  PROPEETY  OF  BANKRUPT. 

See  also  No.   1,  s^ipra ;   Settlements, 
No.  26. 

(a)  Generally. 

25.  Marriage   Settlement — Covenant   to   Settle 

After-acquired    Furniture  —  "  Actually   Trans- 

■  ferred  "—Bankruptcy  Act,  1883  (46  &  47  Vict. 


c.  52),  .'!.  47  (2).] — The  debtor  on  his  marriage 
executed  a  settlement  containing  a  covenant  to 
settle  his  after-acquired  furniture.  He  from 
time  to  time  purchased  furniture  which  was  used 
in  his  home,  but  no  list  was  furnished  to  the 
trustee  of  the  settlement  nor  did  the  trustee 
know  the  amount  so  purchased  ;  but  he  was  in 
the  habit  of  visiting  the  debtor  at  the  house. 

Held — that  the  use  of  the  furniture  at  a 
house  which  was  purchased  in  the  wife's  name, 
where  it  ought  to  have  been  used,  constituted 
an  actual  transfer  to  the  trustee  within  the 
meaning  of  sect.  47,  sub-sect.  2,  of  the  Bank- 
ruptcy Act,  1883,  and  that  the  trustee  in 
bankruptcy  had  no  right  to  claim  the  furniture. 

Decision  of  Phillimore,  J.  (  [1910]  VV.  N.  190  ; 
54  Sol.  Jo.  721)  affirmed. 
In  re  Magnus,  Ex  parte  Salaman,  [1910] 

[2  K.  B.  1049  ;  80  L.  J.  K.  B.  71  ;    103  L.  T. 
406  ;  17  Manson,  282— C.  A. 

26.  Property  Divisible  amongst  Creditors- 
Landlord  and  Te7iant — Assignment  of  Bene- 
ficial Interest  in  Lease — Trustee  and  Cestui 
que  Trust— Indemnity — Judgment  for  Damages 
for  Breach  oj  Covenant — Bankruptcy  of  Lessee 
— Vesting  of  Right  of  Indemnity  in  Trustee  in 
Bankruptcy — Recovery  of  Judgment  Debt  from 
Beneficial  Oivner  under  Indemnity — Rights  of 
Trustee  in  Bankruptcy  and  Landlord — Bank- 
ruptcy! Act,  1883  (46  &  47  Vict.  c.  52),  s.  44.] 
— A  lessee  became  trustee  of  the  leasebold 
premises  for  his  wife  by  reason  of  the  pur- 
chase by  her  of  the  beneficial  interest  therein, 
and  the  wife  as  such  beneficial  owner  was  liable 
to  indemnify  her  husband  against  any  claim 
by  the  landlord  under  the  covenants  in  the 
lease.  On  the  expiration  of  the  lease  the 
landlord  obtained  judgment  against  the  lessee 
for  £711  for  rent  and  damages  for  breach  of 
covenant,  but  before  the  amount  of  the  lessee's 
liability  was  ascertained  the  lessee  was  adjudi- 
cated a  bankrupt.  The  landlord  obtained  leave 
in  the  bankruptcy  to  commence  an  action  in 
the  joint  names  of  the  trustee  in  bankruptcy 
and  himself  to  recover  the  £711  from  the  wife 
under  the  lessee's  right  of  indemnity,  but  with- 
out prejudice  to  the  question  whether  the 
money  so  recovered  should  be  treated  as  assets 
in  the  bankruptcy  or  be  retained  by  the  land- 
lord. The  action  was  brought  and  was  com- 
promised by  the  payment  by  the  wife  of  £520. 

Held^ — that  the  trustee  in  bankruptcy  could 
only  avail  himself  of  the  right  of  indemnity 
for  the  purpose  of  passing  on  the  money  to 
the  principal  creditor,  and  that  consequently 
the  landlord  was  entitled  to  retain  the  money 
on  account  of  his  debt. 

Decision  of   Phillimore,   J.,   reversed. 
In  re  Eichardson,  Ex  parte  Governors  of 

[St.  Thomas's  Hospital,  [1911]  2  Ch.  705; 

80  L.  J.  K.  B.  1232  ;  105  L.  T.  226— C.  ^. 

27.  ''Additional  Allowance"  to  Civil  Servant 
on  Eetiretnent  —  Vesting  in  Trustee  —  Bank- 
ruptcii  Act,  1883  (46  &'  47  Vict.  c.  52),  ss.  44, 
^^—'Superannuation  Act,  1909  (9  Edw.  7, 
c.  10),  s.  1.]— The  "additional  allowance" 
granted  under  sect.    1  of  the  Superannuation 
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XVJ I .  Property  of  BankTVipt— Continued. 
Act,  1909,  to  a  civil  servant  oa  his  retirement 
does  not  vest  iu  iiis  trustee  in  bankruptcy 
■under  sect,  -li  of  the  Bankruptcy  Act,  1883, 
but  is  "  compensation  granted  by  the  Trea- 
sury "  within  the  meaning  of  sect.  53,  sub- 
sect.  2,  of  the  Bankruptcy  Act,  1883.  Such 
"  additional  allowance  "  is  therefore  the  pro- 
perty of  the  bankrupt  subject  to  the  provisions 
of  sect.  53. 

Decision  of   Phillimore,   J.    ([1911]    W.    N. 
180;    105   L.    T.    336;    27    T.   L.    E.    666;    55 
Sol.  Jo.  689)  reversed. 
In  re  Lupton,  Ex  parte  Official  Eeceiver, 

[1912J    1    K.    B.    107;    [1911]    W.   N.    218; 
28  T.  L.  K.  45— C.  A. 

28.  AdjitdU-ution  of  Bankmptcy  in  England — 
8pes  Successionis  under  Scottish  Settlement — 
Action  of  Declarator  by  English  Trustee — Juris- 
diction of  Scottish  Court — Jianhruptcy  Act,  1883 
(4()  &  47  Vict.  c.  52),  ss.  44,  54,  168.]— An 
English  trustee  in  bankruptcy  brought  an  action 
of  declarator  in  Scotland  to  have  it  declared 
that  a  spes  successionis  which  the  bankrupt  had 
under  a  settlement  had  vested  in  him  as  trustee. 

Held — that  the  Court  had  jurisdiction  to 
grant  the  decree  sought ;  that  the  spes  succes- 
sionis, being  an  interest  assignable  by  the  bank- 
rupt, was  "property"  within  the  meaning  of 
s.  168  of  the  Bankruptcy  Act,  1883,  and  that  it 
had  vested  in  the  trustee. 

Salaman  r.  Tod,  [1911]  S.  C.  1214  ;  48  Sc.  L.  R. 
[974— Ct.  of  Sess. 

(b)  Order  and  Disposition. 

[No  paragrajilis  iii  tliis   voL  of  tlie  Dige'st.] 

(c)  Undischarged  Bankrupt  —  After-acquired 
Property. 

See  also  Executors,  No.  19. 

29.  Interest  Under  Settlement—Fund  in  Hands 
of  Trustees  —  Knowledge  of  Trustees — Notice — 
Ifiter  rent  ion  of  Trustee  in  BanJirujjtcy—Bank- 
ruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  44, 
sub-s.  2  ;  s.  60,  sub-s.  5.]— A  settlement  made  on 
a  second  marriage  by  an  undi.scharged  bankrupt 
of  interests  acquired  after  his  bankruptcy  in  trust 
funds  settled  before  his  bankruptcy  and  still  in 
the  hands  of  the  settlement  trustees  is  a  trans- 
action for  value  within  the  rule  laid  down  in 
Cohen  v.  Mitchell,  (1890)  25  Q.  B.  D.  262,  and,  if 
the  transaction  is  bona  fide  on  the  part  of  the 
second  wife,  is  valid  against  the  trustee  in  bank- 
ruptcy until  he  intervenes  by  giving  formal 
notice  to  the  trustees  of  the  settlement  or  othw- 
wise.  The  facts  that  the  settlement  trustees 
have  actual  knowledge  of  the  bankruptcy  and 
that  the  value  given  for  the  transaction  is  not 
such  as  will  increase  the  bankrupt's  estate  do  not 
prevent  the  application  of  the  rule. 
In  re  Behrend's  Trust,  Surmaj^  v.  Biddell 

[1911]  1  Ch.  687  ;  80  L.  J.  Ch.  394  ;  104  L.  t! 

626;    65    Sol.    Jo.    459;    18    Manson,    111— 
Eady,  J. 

XVIII.  EECEIVING   ORDER. 

See  No.  4,  supra  ;  Settlements,  No.  24. 


XIX.  SCHEME  OF  ARRANGEMENT. 

[No  iiaiagiaplis  in  tliis  vol.  of  tlie  Digest.] 

XX.  SET-OFF. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXI.  trustee. 

Sec  also  Nos.  1,  26,  supra. 

30.  lianhrujitcy  of  Judipiimf  Creditor — Leare 
to  Trustee  to  isxue  E.recutioH^ynf  /i/mJr  Party  to 
Action  —  Eight  to  issue  Jionl-ruptcy  Notice  — 
Banh-uptcy  Act,  1890  (53  &  54  Vict.  c.  71),  ss.  1, 
\—R,  S.  C.,  Ord.  17,  r.  4  :  Ord.  42,  r.  23.]— 
Where  a  judgment  creditor  becomes  bankrupt, 
his  trustee  in  bankruptcy  need  not  be  made  a 
party  to  the  action  under  Ord.  17,  r.  4,  before 
obtaining  leave  to  issue  execution  under  Ord.  42, 
r.  23,  and,  having  obtained  that  leave,  is  under 
sect.  1  of  the  Bankruptcy  Act,  1890,  to  he  deemed 
a  creditor  for  the  purposes  of  sect.  4  of  the  Bank- 
ruptcy Act,  1883. 

Dictum  of  Cotton,  L.J.,  in  la  re  Woodall 
((1884)  13  Q.  B.  D.  479,  483)  approved. 

Dictum  of  Wright,  J.,  in  In  re  Clements  ([1901] 
1  K.  B.  260,  263)  dissented  from. 
In  re  Bagley,   [1911]  1  K.  B.  317  ;  80  L.  J. 

[K.  B.   168  ;  103  L.  T.  470  ;  55  Sol.  Jo.  48  ; 
18  Manson,  1— C.  A. 

31.  Default  of  Trustee  —  \Fidelity  Bond  — 
Liability  of  Assurance  Company  under  Bond  to 
Board  of  Trade  —  Penal  Interest  Payable  by 
Trustee— Bankruptcy  Act,  1883  (46  &' 47  Vict. 
c.  62),  s.  74  (6).] — When  an  assurance  com- 
pany gives  a  bond  to  the  Board  of  Trade  to  make 
good  any  loss  or  damage  occasioned  to  the  bank- 
rupt's estate  by  any  default  of  the  trustee  it  is  not 
liable  to  make  good  the  trustee's  default  in  ])ay- 
ment  of  the  penal  interest  exacted  from  him, 
under  sect.  74,  sub-sect.  6,  of  the  Bankruptcy 
Act,  1883,  for  improper  retention  of  the  moneys 
of  the  estate. 

Decision  of  Phillimore,  J.  (  [1910]  1  K.  B.  401  ; 
79  L.  J.  K.  B.  434  ;  101  L.  T.  862  ;  26  T.  L.  R. 
167  ;  54  Sol.  Jo.  136  ;  17  Manson,  81)  reversed. 
Board  of  Trade  t\  Employers*  Liability 

[Assurance   Corporation,   Ld.,   [1910]   2 

K.  B.  649  ;  79  L.  J.  K.  B.  1001  ;  102  L.  T. 

850;  26  T.  L.  R.  511  ;    54   Sol.  Jo.  581  ;    17 
Manson,  273— C.  A. 

32.  Appointment  of  Trustee  and  Committee  of 
Inspection — Proofx  of  Majority  of  Creditors  and 
Com  tn  i/frc  Su Jisei/  iirut I ij  E.vp u nged — A  n n ulment 
of  AdjmVirotion  -  Uujht  of  Trustee  to  Cods  In- 
curred loith'  Sanction,  of  Committee — Qualifi- 
cations for  Appoiyitment  on  Committee — Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  ss.  21  (1), 
(2),  (4),  35  (2),  138, 143(2).]— A  trustee  who  has 
been  appointed  by  creditors  and  permitted  to 
incur  costs  by  a  committee  of  inspection,  whose 
proofs  have  subsequently  been  expunged,  with 
the  result  that  the  adjudication  has  been  annulled 
and  a  new  trustee  appointed,  is,  in  the  absence 
of  fraud  on  his  part,  entitled  to  have  such  costs 
out  of  the  estate. 

In  re  Jones,  Ex  parte  Goatly,  56  Sol.  Jo.  17 
[—Phillimore,  J. 
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XXII.  VOLUNTARY  ASSIGNMENT. 

[No  i>ai:it;r.-.i>lib  in  tins  vol.  oi  U.e  lifaC^UJ 

XXIII.  DEBTORS  ACTS. 

33.  Commiffal — No  Personal  Service  of  Order 
of  Court — Service  of  Summons — Debtors  Act, 
1869  (32  &  33  Vict.  c.  62).]— An  order  was 
made  on  January  21st,  1911,  in  the  King's 
Bench  Division  under  the  Debtors  Act,  1869, 
that  the  judgment  debtor  should  pay  a  sum  of 
money  within  seven  days.  On  Februaiy  11th 
a  summons  was  issued  calling  upon  him  to 
appear  on  February  25th  in  respect  of  non- 
compliance with  the  order  of  January  21st, 
and  the  summons  was  duly  served  upon  him. 
The  judgment  debtor  was  present  when  the 
order  of  January  21st  was  made,  and  was  also 
present  on  February  25th  when  the  summons 
came  on  for  hearing. 

Held — that  although  the  order  of  January 
21st  had  not  been  personally  served  on  the 
judgment  debtor,  the  Court  had  jurisdiction 
to  make  an  order  of  committal  against  him. 
Hat,don  v.  Haydon,   [I'.'ll]  2  K.  B.  191  ;  80 

[L.  J.  K.  B.  r.72  ;  104  L.  T.  177  ;  27  T.  L.  R. 
321— C.  A. 


BARRATRY. 

See  Criminal  Law  ;  Insukance 
piNCr  AND  Navigation. 


BARRISTERS. 

See  Practice,  No.  40  ;  Solicitors. 


BASTARDY. 

I.  Affiliation  Proceedings. 

[Ko  iiaiagraplis  in  tliis  vol.  of  the  Digest] 

II.  Custody  of  Bastards. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Legitimacy. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
See  also  Poor  Law,  No.  4. 


BATHS    AND    WASH- 
HOUSES. 

See     Local     Government  ; 
Health. 


Public 


BECHUANALAND. 

See  Dependencies  and  Colonies. 


BEES. 

See  Animals. 

BENCH  WARRANTS. 

See  Criminal  Law  and  Procedure. 


BENEFICE. 

See  Ecclesiastical  Law. 


BENEFIT   BUILDING 
SOCIETIES. 

See  Building  Societies. 


BETTING. 


See  Criminal  Law  and   Procedure 
Gaming  and  Wagering  ;   Intoxi- 
cating Liquors. 


BICYCLES. 

See    Carriers  ; 
Traffic. 


Highways  :    Street 
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BATTERY. 

See  Criminal  Law  ;  Trespass. 


BILLS   OF   EXCHANGE, 
PROMISSORY   NOTES, 
AND   NEGOTIABLE 
INSTRUMENTS. 

For  Cheques,  see  under  Bankers  and 
Banking,  II. 

col. 

I.  Bills  of  Exchange      .       .       .38 

Promissory  Notes  .... 

Instruments      Negotiable      by 

Mercantile  Usage  . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

I.  BILLS  OF  EXCHANGE. 

See  also  Criminal  Law,  No.  62. 

1.  Duress — Bill  in  Hands  of  Original  Party — 
Burden  of  Proof— Bills  of  Exchange  Act,  1882 
(45  &  46  Vict.  c.  61),  s.  30.]— The  provisions  of 
sect.  30,  sub-sect.  2,  of  the  Bills  of  Exchange 
Act,  1882,  in  reference  to  the  shifting  of  the 
burden  of  proof  where  in  an  action  on  a  bill  it  is 
admitted  or  proved  that  the  acceptance,  issue, 
or  subsequent  negotiation  of  the  bill  is  affected 
with  fraud,  duress  or  illegality,  do  not  apply 
when  the  action  is  by  the  person  to  whom  the 
bill  was  originally  delivered,  and  in  whose 
hands  it  still  remains.  In  such  a  case  the 
burden  of  proof  remains  on  the  defendant. 
Talbot  v.  Von   Boris,  [1911]  1  K.  B.  854; 

[80    L.   J.    K.    B.   661;    104   L.   T.  524;    27 
T.  L.  R.  266  ;  55  Sol.  Jo.  290— C.  A. 
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11.  PROMISSORY  NOTES. 

2.  If  unhand  anil  Wife  Joint  Makers  of  jYote-— 
}\'ifc  Si/j/ii)iti  Aotefor  Aceommodation  ofllnshand 
—  'Accommodation  Endorser— No  A'noivledt/e  hy 
Endorser  that.  Wife  Sit/ned  to  Accommodate 
JIushand—LiahiHty  of  Wife.']— A.  husband  and 
wife  wore  parties  to  a  promissory  note  as  makers, 
and  tlie  husband's  brother  was  the  payee  who 
endorsed  the  note  for  the  accommodation,  as  he 
believed,  of  both  husband  and  wife.  In  fact  the 
wife  only  signal  the  note  for  the  accommodation 
of  her  husband.  The  note  having  been  dis- 
honoured : — 

Held— that  the  wife  and  the  payee  were  co- 
sureties, and  that  as  between  them  the  wife  was 
only  liable  for  half  the  amount  of  the  note. 
GODSELL  V.  Lloyd,  27  T.  L.  R.  383— Scrutton,  J. 


IIT.    INSTRUMENTS 
MERCANTILE  USAGE. 


NEGOTIABLE       BY 


(No  pRra{;ia]ihs  in  iliis  vol.  of  the  Digest.] 


BILLS  OF   LADING. 

See  Shipping  and  Navigation. 


BILLS  OF  SALE. 

COL. 

I.  Generally 39 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Registration 39 

III.  Seizure 39 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Statutory  Form   ....    39 

I.  GENERALLY. 

[No  i)aragraphs  in  this  vol.  of  the  Digest.] 

II.  REGISTRATION. 

1.  Settled  Chattels — Trustees — Tenant  for  Life 
and  Reversioner — Mortgage  of  Chattels  hij 
Reversioner — Want  of  Registration —  Validity 
of  Mortgage — Equitable  Chose  in  Action — Rills 
of  Sale  Act,  1878  (41  &  42  Vicf.  c.  31),  .vs.  8, 
^— Rills  of  Sale  Act  (1878)  Amendment  Act,  1882 
(45  &  46  Vict.  c.  43),  ss.  3,  8.]— An  equitable 
or  legal  reversionary  interest  in  chattels  is  a 
chose  in  action  within  the  exception  to  "  per- 
sonal chattels  "  in  sect.  4  of  the  Bills  of  Sale  Act, 
1878. 

In  re  Tritton  ((1889)  61  L.  T.  301)  followed. 
In  re  Thynne,  Thynne  r.  Grey,  [1911]    1 
[Ch.  282  ;  80  L.  J.  Ch.  205  ;    104  L.  T.   19  ; 
18  Manson,  34— NeviUe,  J. 
See  S.C.  Settlements,  No.  7. 

III.  SEIZURE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  STATUTORY  FORM. 

2.  Ambiguity  —  Instalments — Principal  and 
Interest— Rills  of  Sale  Act  (1878)  Amendment 


Act,  1882  (45  &  46  Vict.  c.  43),  s.  9.]— The 
plaintiff  on  receiving  from  the  defendant  an 
advance  of  £30  agreed  to  repay  the  £30,  with 
interest  at  \0d.  in  the  £,  by  monthly  instal- 
ments of  £2,  such  instalments  to  include  interest. 
The  plaintiff  granted  a  bill  of  sale  to  the  defen- 
dant whereby  he  agreed  to  repay  the  principal 
sum  of  £30,  together  with  interest  due,  by 
instalments  of  £2  to  be  paid  on  a  fixed  day  of 
each  succeeding  month,  and  further  agreed  that 
in  default  of  payment  of  any  instalment  of  the 
said  principal  sum  he  would  pay  interest  on 
such  unpaid  instalment  at  tlie  rate  of  \(id.  in 
the  £. 

Held  (Moulton,  L.J.,  dissenting) — that  the 
bill  of  sale  was  not  void  as  not  expressing  the 
true  bargain  between  the  parties,  or  as  not  being 
in  accordance  with  the  form  in  the  schedule  to 
the  Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882. 

Decision  of  Bray,  J.,  affirmed. 
Rosefield    r.     Provincial    Union    Bank, 

[1910]    2  K.  B.  781  ;    79   L.  J.  K.  B.  1150; 
103  L.  T.  378  ;  17  Manson,  318— C.  A. 

3.  Defeasance  or  Condition  Not  Contained  in 
Rill  of  Sale— Condition  Contrary  to  Statutory 
Form— Rills  of  Sale  Act,  1878  (41  &  42  Vict. 
c.  31),  s.  10  (S)—RiUs  of  Sale  Act  (1878) 
Amendment  Act,  1882  (45  &  46  Vict.  c.  43),  s.  9.] 
— In  an  action  to  set  aside  a  bill  of  sale  the  jury 
found  that  the  bill  was  given  after  a  certain 
letter  was  signed,  and  that  the  signature  of  the 
letter  was  a  condition  of  obtaining  the  advance. 
The  letter  was  in  the  following  terms  : — "  I  have 
this  day  obtained  from  you  the  sum  of  £34  upon 
the  faith  of  my  representation  that  the  furniture 
in  the  house  at  .  .  .  is  ray  own  property,  entirely 
free  from  any  charge  either  l:)y  bill  of  sale, 
marriage  settlement,  or  hire  system  agreement, 
and  I  hereby  undertake  and  agree  not  to  mort- 
gage the  same  or  any  part  thereof  in  any  way 
whatsoever  nor  borrow  from  any  other  loan 
office  until  the  whole  of  the  above  sum  has  been 
repaid.  Further,  I  am  quite  aware  that  it  is 
solely  upon  the  faith  of  these  representations 
that  I  have  obtained  the  advance  from  you." 

Held— that  the   letter  and  the  bill  of  sale 

were  all  one  transaction  intended  to  secure  one 

debt,  and  that  the  bill  of  sale  was  void. 

Hall  v.  Whiteman,  132  L.  T.  Jo.  177  ;  Times, 

[December  18th,  1911— C.  A. 


BIRTH,  PROOF   OF. 


See  Evidence. 


BIRTHS,  DEATHS  &  MAR- 
RIAGES, REGISTRATION 
OF, 

See  Executors  and  Administrators  ; 
Husband  and  Wife  ;  Infants  ; 
Medicine  and  Pharmacy. 
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BISHOPS. 

See  Ecclesiastical  Law. 


BONDS. 
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BLACKMAIL. 

See  Criminal  Law  and  Procedure. 


BLASPHEMY. 

Sec  Criminal  Law  and  Procedure. 

BOARDING-HOUSES. 

See  Inns  and  Innkeepers  ;  Landlord 
and  Tenant. 


BONDS. 

See  also  Executors,  Nos.  4,  9. 

1.  Adnimistrntion  Bond — Condition  to  Bender 
tt  True  and  Just  Account  ivhenever  Required 
by  Laio  so  to  do — Partiawlar  Breaches  not 
Alleged  Statute  8  &  9  Will.  3,  c.  II,  s.  8.]  — 
An  administration  bond  containing  the  usual 
conditions  is  a  bond  within  the  provisions  of 
the  Statute  8  &  9  Will.  3,  c.  11. 
Cope  v.  Bennett,  Harris  Third  Party 
[(No.  1),  5.5  Sol.  Jo.  521-Eady.  .J. 


BOOKS,    ENTRIES    IN. 

See    Bankers    and     Banking  ;     Dis- 
covery; Evidence. 


BOROUGHS. 

See  Local  Government. 


BOUGHT  AND   SOLD 

NOTES. 

See  Stock  Exchange. 


BOUNDARIES   AND 

FENCES. 

See  Waters  and  Watercourses,  No.  8. 


BRAWLING. 

See  Criminal   Law  and  Procedure 
Ecclesiastical  Law. 


BREACH  OF  PROMISE  OF 
MARRIAGE. 

See  Conflict  of  Laws  ;  Husband  and 
Wife. 


BREACH     OF    THE     PEACE. 

See  Criminal  Law  and  Procedure. 


BREAD. 


See  Factories  and  Workshops  ;  Food 
AND  Drugs. 


BORSTAL   SYSTEM. 

See  Criminal  Law   and   Procedure 
I-  (g). 


BRIBERY. 


See    Agency  ;    Criminal     Law    and 
Procedure  ;  Elections. 


BRIDGES. 


See  Highways,  Streets  and  Bridges, 
X. 


BRITISH   COLUMBIA. 

See  Dependencies  and  Colonies. 


BRITISH   SOUTH   AFRICA. 

See  Dependencies  and  Colonibs. 


BOTTOMRY. 

See  Shipping  and  Navigation, 


BROKERS. 


See  Agency;  Sale   op   Goods 
Exchange. 


Stock 
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BROTHELS. 

,S<r  Criminal  Law  and  Trocedure. 

BUILDING  CONTRACTS, 
ENGINEERS,  AND 
ARCHITECTS. 

COL. 

I.  Architects 43 

II.  Building  and  Engineering  Con- 
tracts     43 

See  also  Arbitration,  Nos.  4,  5. 

I.  ABCHITECTS. 

1.  Liahilifi/  of  Ari'ldtect  for  Xegrujence — Dry 
But  Appearing  after  Work  Comp'leted--Buty 
of  Clerk  of  '  Work-t  —  Subsidiari/  Agreement 
Compromising  Dispute — No  JVeee.s.sity  for  Seal.] 
— A  firm,  of  which  the  defendant  was  the 
sole  surviving  member,  were  employed  as 
architects,  it  being  a  term  of  the  agreement 
that  a  clerk  of  the  works  should  be  employed. 
Four  years  after  the  work  was  completed  dry 
rot  broke  out  in  floors  laid  over  concrete,  a 
large  area  of  which  was  laid  on  the  ground 
floor  of  the  new  buildings.  It  was  alleged  that 
this  defect  arose  owing  to  the  negligence  of 
the  defendant  in  not  seeing  that  the  concrete 
was  properly  laid  in  accordance  with  the  con- 
tract. It  was  also  alleged  that,  in  correspon- 
dence which  passed  between  the  parties  after 
the  dispute  arose,  the  defendant,  in  considera- 
tion of  the  corporation  refraining  from  suing, 
undertook  to  put  the  work  right  at  his  own 
expense.  The  defendant  denied  that  it  was 
his  duty  to  supervise  the  laying  of  the  con- 
crete, and  alleged  that  it  was  the  duty  of  the 
clerk  of  the  works.  He  counterclaimed  for 
damages,  alleged  to  have  been  occasioned  by 
the  plaintiffs  having  in  breach  of  an  implied 
contract  appointed  an  incompetent  clerk  of 
the  works. 

Held — that  while  the  duty  of  a  clerk  of  the 
works  under  an  ordinary  building  contract  was 
to  supervise  the  details  of  the  work,  the  laying 
of  a  floor  such  as  this  could  not  be  regarded  as 
a  detail,  and  that  the  architect  was  liable. 

Held,  further  —  that  the  defendant  was 
liable  under  the  subsidiary  contract,  and  that 
for  that  contract,  which  was  not  under  seal, 
sealing  was  unnecessary. 
Leicester  Guardians  v.  Trollope,  75  J.  P. 
[197— Channell,  J. 

II.  BUILDING   AND    ENGINEERING    CON- 
TRACTS. 

See  also  No.  1,  supra, 

2.  Engineering  Lump  Snm^  Contraet^Confrac- 
tor  employed  by  Loeal  Au//ioriti/~WindmilJ, 
imrt  of  Works  to  he  Supplied  by  Particular 
Maker—Windmill  prorinq  to  be  Inefficient — 
Non-Liability  of  Contractor.'j—ThQ  plaintiffs, 
a   firm  of   engineers,   contracted   to   install   a 


waterworks  for  the  defendants  in  accordance 
with  specifications  and  bills  of  quantities.  The 
water  was  to  be  raised  by  a  windmill  which, 
according  to  the  contract,  was  to  be  of  a 
particular  type  and  was  to  be  supplied  by 
a  particular  maker.  It  was  alleged  that 
because  of  the  existence  of  defects  in  the  wind- 
mill the  plaintiffs  had  failed  to  complete 
their  contract,  and  thereupon  the  defendants, 
in  purported  exercise  of  the  forfeiture  clause 
in  the  contract,  called  upon  the  plaintiffs  to 
provide  an  efficient  windmill.  Thereupon  the 
plaintiffs,  treating  the  contract  as  at  an  end, 
and  wrongfully  forfeited  by  the  defendants, 
sued  as  on  a  quantum  meruit  for  work  and 
labour  done. 

■Held — that,  inasmuch  as  the  defendants  had 
insisted  on  a  particular  windmill  being  sup- 
plied by  a  particular  maker,  the  plaintiffs  could 
not  be  held  responsible  for  any  defects  which 
had  made  themselves  apparent  in  the  mill,  and 
that,  therefore,  the  plaintiffs  were  entitled 
to  recover  such  amount  as  might  be  found  due 
by  an  official  referee. 

Leslie     v.     Metropolitan     Asylums     Board 
((1896)  68  J.  P.  86)  and  Mitchell  v.  Guildford 
Union  ((1903),  68  J.  P.  84)  distinguished. 
Bower   v.   Chapel-en-le-Frith   Rural  Dis- 

[TRiCT  Council,  75  J.  P.  122  ;  9  L.  G.  R. 
339 — Lawrance,  J. 

On  appeal.  New  trial  ordered,  75  J.  P.  321  ; 
9  L.  G.  R.  663— C.  A. 

3.  Sub- Contractor  or  Specialist —  Quotation 
of  Specialist  to  Building  Owner  —  Entry  of 
Specialist's  Work  as  ^^ Prime  Cost  Item"  — 
Building  Contractors  Held  to  Contract  ivith 
Sub-contractor  as  Agents  for  Building  Owner 
— Liability  of  Building  Owner  in  Action  by 
Sub- Contractor.] — Building  owners  contracted 
with  building  contractors  for  the  erection  of 
a  building,  for  the  purposes  of  which  certain 
specialities  were  to  be  ordered  from  stated 
firms.  Amongst  the  specialities  were  certain 
casements.  Many  months  after  the  head  con- 
tract was  entered  into  the  building  owners 
invited  the  plaintiffs  to  quote  for  the  case- 
ments according  to  a  specification  which  pro- 
vided that  the  amount  of  the  accepted 
quotation  would  be  inserted  as  a  "  prime  cost 
item "  in  the  building  contract  ;  that  the 
plaintiff's  would  enter  into  an  agreement  with 
the  building  contractor  to  execute  and  com- 
plete the  casements  within  a  given  time  under 
penalty  ;  that  the  architect  of  the  building 
owner  would  have  power  to  vary  the  work  ; 
and  that  payment  for  the  work  should  only 
be  made  on  the  certificate  of  that  architect. 
The  plaintiffs  having  quoted  according  to  this 
specification,  the  building  owners  forwarded 
the  quotation  to  the  building  contractors,  with 
a  request  that  they  should  place  the  order 
with  the  plaintiffs.  Subsequently  the  build- 
ing contractors  pformed  the  plaintiffs  that 
they  (the  building  contractors)  had  instruc- 
tions to  accept  the  plaintiffs'  estimate  for  the 
casements.  In  an  action  by  the  plaintiffs  to 
recover  a  balance  of  the  price  of  these  case- 
ments from  the  building  owners  :  — 
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II.  Building  and  Engineering  Contracts — Con- 
tinued. 

Held— that  while  the  contract  for  the  case- 
ments was  prima  facie  a  contract  with  the 
building  contractors,  it  was  also  a  contract 
made  in  fact  by  the  building  contractors  acting 
as  agents  on  behalf  of  the  building  owners 
as  real  principals,  because  it  was  to  procure 
something  for  their  benefit,  and  that  on  the 
facts  of  the  case  the  plaintiffs  were  entitled 
to  judgment. 

Hobbs  V.  Turner  ((1902)  18  T.  L.  R.  235) 
followed. 

The  term  "  prime  cost "  in  a  contract 
indicates  that  the  item  to  which  it  relates 
will  be  carried  out  by  somebody  other  than 
the  contractor  himself.  Entering  an  item  as 
a  "  provisional  item  "  clearly  has  the  effect 
that  the  contractor  bases  his  contract  upon 
the  sum  named  being  the  prime  cost  of  the 
article.  ...  In  the  case  of  provisional  items 
the  contract  made  to  procure  them  is  in  point 
of  fact  a  contract  in  which  the  building  owner 
is  the  real  principal,  because,  if  it  is  a  good 
contract,  he  gets  the  benefit  of  it  ;  if  it  is 
a  bad  contract,  he  suffers  the  loss. 
Crittall    Manufacturing    Co.     v.      London 

[County  Council  and  March,  75  J.  P.  203— 
Channell,  J. 

4.  Setrrrdi/e  Works — Contract  in  the  Form 
Sancfioncd  hij  the  Royal  Imtitute  of  British 
Archifertft'-Allcged  Defect  ire  Work— Duty  to 
nuihe  Manholes  Watertight  —  Obserrations  of 
the  Court  on  the  True  Meaning  of  clauses  16 
and  17  (;/"  the  ahore-mentioned  Form.'] — By  a 
contract,  dated  December  31st,  1908,  one 
Adcock  agreed  to  construct  certain  sewers  and 
manholes  in  accordance  with  specifications  and 
bills  of  quantities,  the  contract  being  similar 
in  form  to  that  sanctioned  by  the  Royal  Insti- 
tute of  British  Architects.  Adcock  asserted 
that  he  completed  the  work  in  accordance  with 
the  contract  on  January  12th,  1910,  and  gave 
notice  to  the  architect  to  that  effect.  On 
January  15th  Adcock  was  adjudicated  bank- 
rupt, and  on  February  1st  the  plaintiff  was 
appointed  trustee.  On  February  5th,  1910, 
the  architect  gave  notice  of  certain  defects 
in  the  manholes,  and  called  upon  the  plaintifl' 
to  remedy  them  by  mailing  them  watertight. 
The  notice  further  stated  that  unless  the 
defects  were  so  made  good  the  cost  of  making 
them  good  would  be  deducted  from  the  re- 
tention money,  pursuant  to  clause  17  of  the 
contract.  The  plaintift'  sued  for  a  balance 
alleged  to  be  due  in  respect  of  the  agreed 
price  of  contract  work  plus  extras,  and  for 
a  declaration  that  he  was  entitled  to  another 
sum  which  would  become  due  as  retention 
money.  The  defendants  alleged  that  the 
decision  of  the  architect  as  to  defects  was 
final  and  binding  upon  both  parties  (pursuant 
to  clause  16  of  the  form  above  mentioned, 
which  provides  for  defects  during  the  progress 
of  the  work),  and  that  upon  the  true  con- 
struction of  the  contract  it  was  the  duty  of 
the  contractor  to  make  the  manholes  of  the 
works   watertight,   and   that   he   should   have 


selected  suitable  bricks  for  the  purpose,  and 
they    accordingly    counterclaimed   damages. 

Held — that  so  far  as  it  was  necessary  to 
decide  it,  clause  16  of  the  form  of  contract 
related  to  emergency  defects  arising  in  course 
of  the  work  as  to  which  the  decision  of  the 
architect  was  final  and  binding  ;  that 
clause  17  referred  to  defects  appearing  after 
completion  as  to  which  the  parties  were 
entitled  to  the  more  deliberate  judgment  of 
the  architect,  which  judgment,  having  regard 
to  a  later  clause,  was  subject  to  an  appeal  to 
an  arbitrator. 

Held,  further— upon  the  facts,  that  the 
architect  having  approved  a  sample  of  the 
bricks  to  be  used  for  the  manholes  the  con- 
tractor was  not  to  be  held  responsible  because 
the  manholes  were  not  watertight  ;  that  the 
error  was  in  design,  not  in  construction  ;  and 
that,  there  having  been  no  reference  under 
clause  17,  the  Court  had  jurisdiction  to  hear 
the  case  and  the  plaintifl  was  entitled  to 
judgment. 

Adcock's  Trustee  v.  Bridge  Rural  District 
[Council,  75  J.  P.  241— PhiUimore,  J. 

5.  Sewerage  Contract — Arbitration  Clause — 
Const  ruction — Claim  for  Extras — Staying  Pro- 
ceedings—Arbitration Act,  1889  (52  &  53  Vict. 
c.  49),  s.  4.] — A  sewerage  contract  provided 
that  no  claim  for  extras  should  be  allowed 
unless  submitted  to  the  engineers  within  a 
given  time;  that  the  engineers  should  be  sole 
judges  as  to  the  method  of  carrying  out  the 
works  and  the  materials  to  be  used  in  the 
construction  thereof;  and  that  in  case  of  any 
dispute  arising  at  any  time,  whether  during 
the  progress  of  the  works  or  after  completion, 
as  to  certain  specified  matters  not  including 
extras,  and  as  to  all  other  matters  therein 
left  to  the  decision  of  the  engineers,  their 
decision  should  be  final  and  binding  on  all 
parties  to  the  contract. 

Held — that  a  claim  for  extras  was  not  within 
the  scope  of  the  arbitration  clause,  and  conse- 
quently that  an  action  by  the  contractor  for 
the  amount  of  the  claim  ought  to  be  allowed 
to  proceed. 
Taylor   v.    Western    Valleys     (Monmouth- 

[shire)   Sewerage  Board,  75  J.    P.   409— 

C.    A. 

6.  Specialists  for  Part  of  Building  Work—  Con- 
tract of  Specinlixts  with  Building  Contractor  or 
Building  Owner.] — Specialists  for  the  supply  of 
steel  work  for  a  building  held  entitled  to  sue  the 
building  owner  as  the  real  principal  in  respect 
of  the  goods  supplied  through  the  building 
contractor. 

H.  Young  &  Co.,  Ld.  v.  White,  28  T.  L.  R.  87 
[  —Lord  Coleridge,  J. 

7.  Completionof  Work — Certificate  by  Engineer 
for  Lump  Sum — ]\\)  Detailed  Account — Prema- 
ture Arhitration.']—KconiTa,Q.t  between  a  railway 
company  and  a  quarrymaster  for  the  construction 
of  a  siding  providetl  that  the  company  should 
form  the  permanent  way  of  the  siding  and  exe- 
cute  certain   other  work   connected    therewith, 
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II.  Building  and  Engineering  Contracts 

tiiiiird. 
an.l  that  on  cumplction  of  the  work  the  quarry- 
ma-stor  should  pay  to  the  company  the  cost  of  the 
labour  incurred  and  interest  on  the  cost  of  the 
nornianent  way,  etc.,  as  the  amount  of  such  cost 
and  interest  should  be  ileterraincd  by  the 
conipanv's  enirineer.  The  railway  company 
brou'^ht'an  action  against  the  quarrymaster  for 
payment  of  (1)  the  balance  of  a  lump  sum  certi- 
fied by  the  engineer  as  the  amount  expended  on 
wages,  and  (2)  interest  on  a  lump  sum  certified 
by  him  as  the  value  of  the  materials.  The 
defender  maintained  that  the  sums  certified  were 
excessive  ;  that  no  details  were  ever  furnished  to 
him  ;  and  that  he  never  was  afforded  an  oppor- 
tunity of  being  heard. 

Heli>— that  the  action  was  premature,  and 
that  the  company  had  failed  to  make  a  proper 
demand  under  the  contract  in  respect  that  while 
the  engineer  was  no  doubt  made  the  final  judge 
of  the  amount  if  the  parties  failed  to  agree,  that 
did  not  absolve  the  company  from  furnishing  to 
the  defender  a  properly  detailed  account. 
North  British  Ey.  Co.  v.  Wilson,  [1911] 
rs.  C.  730  ;  48  Sc.  L.  K.  620— Ct.  of  Sess. 
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[No  paragraphs  in  this  vol.  of  the  Digest.] 
I.  RULES. 

1.  Advanced  3Ie.mher— Mortgage  to  Society- 
Rules  of  Society  —  Defanlt  hy  Mortgagor  — 
Mortgagee  in  Possession — Triist  to  apjdy  Bents 
in  Payment  of  Mortgage  Debt — Siirj^lus  Bents 
—  Statutory  Accounts  —  Achnoidedgnient  of 
Mortgagor's  Title — Building  Societies  Act,  1874 
(37  &  "38  Vict.  c.  42),  s.  iO—Real  Property 
Limitatian  Act,  1874  (37  &  38  Vict.  c.  57), 
«,  7.] — A  member  of  a  building  society  mort- 
gaged leaseholds  to  the  society  to  secure  an 
advance  of  £400  on  her  shares  repayable  with 
interest  by  monthly  instalments  extending  over 
ten  years.  The  rules  of  the  society  provided 
that  when  the  claims  of  the  society  upon  any 
Inortgaged  property  had  been  satisfied  the 
statutory  receipt  should  be  indorsed  upon  the 
mortgage  at  the  expense  of  the  mortgagor 
The  deed  conveyed  the  property  to  the  society 
upon  trust  to  perniit  the  njortgagor  to  receive 
the  rents  until  default  in  payment  of  any 
instalment  and,  upon  default,  to  enter  into 
possession  of  the  rents  and  to  apply  the  same 
an  payment  of  all  sums  due  from  the  mortgagor 
and  to  pay  the  balance  (if  any)  to  the  mort 
gagor  ;  the  deed  also  contained  a  trust  for 
sale. 

In  1887  the  mortgagor  made  default  and  the 
gocietj  went  into  possession  and  managed  the 


property,  treating  it  in  their  books  as  a  mort- 
gage transaction,  and  by  1902  all  sums  payable 
under  the  deed  were  satisfied.  After  1902  the 
society  entered  the  rents  to  a  "  suspense 
account "  in  their  ledger  until  1910,  when  the 
society  was  ordered  to  be  wound  up  ;  the  same 
year  the  lease  of  the  property  expired.  In  the 
winding-up  the  mortgagor  claimed  the  surplus 
rents  standing  to  the  credit  of  the  suspense 
account  on  the  ground  that  the  society  were 
trustees  thereof  for  her  and  that  the  Statute 
of  Limitations  did  not  apply  :  — 

Held — that  the  deed  though  in  form  a  trust 
was  in  substance  a  mortgage,  that  the  Statute 
of  Limitations  commenced  to  run  when  the 
society  took  possession  in  1887,  and  therefore 
that  the  claim  of  the  mortgagor  was  barred. 

In  re  Alison  ((1879)  11  Ch.  D.  284)  fol- 
lowed. 

Held,  also — that  the  annual  statutory  ac- 
counts which  the  society  published  pursuant 
to  sect.  40  of  the  Building  Societies  Act,  1874, 
and  in  which  the  leaseholds  were  included  in 
the  properties  of  which  the  society  were  in 
possession  as  mortgagees,  were  not  acknow- 
ledgments of  the  mortgagor's  title  within 
sect.  7  of  the  Real  Property  Limitation  Act, 
1874,  so  as  to  preclude  the  operation  of  that 
section. 

Wilson  V.  Walton  and  Eirhdale  Permaneyit 
Building  Society  ((1903)  19  T.  L.  R.  408) 
followed  on  this  point. 

In  re  Metropolis  and  Counties  Permanent 

[Investment  Building  Society,  Gatfield's 

Case,  [1911]  1  Ch.  698  ;  80  L.  J.  Ch.  387  ; 

104  L.  T.  382— Neville,  J. 

2.  Borrowing  Poivcrs — Borrowing  for  Pur- 
poses of  Banking  Business — Bights  of  Share- 
holders a?id  Depositors.'] — The  rules  of  a  building 
society  contained  a  statement  of  the  objects  of 
the  society  and  that  was  followed  by  a  power  to 
borrow  which  was  silent  as  to  the  purposes  for 
which  the  power  might  be  exercised. 

Held — that  such  power  should  be  construed  as 
limited  by  implication  to  the  objects  of  the 
society  as  declared  by  its  rules,  and  that  the 
rule,  although  it  gave  an  unlimited  power  of  bor- 
rowing to  the  directors,  M'as  not  7dtra  vires; 
but  :— 

Held,  also — that  the  exercise  of  this  power  for 
the  purpose  of  conducting  a  banking  business  in 
all  its  branches, including  the  discounting  of  bills, 
was  nltra  rires  and  illegal,  and  that  the  claims  of 
depositors  having  notice  of  such  illegality  were 
postponed  to  those  of  creditors  of  thesociety  and 
of  unadvanced  members. 
In  re  Birkbeck  Permanent  Benefit  BuiLp. 

[iNG  Society,  [1911]  W.  N.  226  ;  28  T.  L.  B. 
[46— Neville,  J, 

II.  WINDING-UP. 


Sc?  Nos.  1,  2,  supra. 
III.  IN  GENERAL. 

|>'o  paragiaj  lis  iji  lliis  \r)l.  of  the  Di^-esJ.] 
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"BUILDINGS." 

See  Local  Government  ;  Metropolis 


CARRIERS. 

CAPTURE. 
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BURIAL  AND    CREMATION. 

I.  Burial  Grounds. 

[No  I'aragraplis  in  this  vol.  of  the  Digest.] 

II.  Churchyards. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Disused  Burial  Grounds. 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

IV.  Exhumation  of  Remains. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 


BUTTER. 


See  CoNTLiCT  of  Laws  ;  Insurance. 


CARDS. 

See  Gaming  and  Wagering. 


CARGO. 

See  Shipping  and  Navigation. 


See  Food  and  Drugs. 


BYE-LAWS. 

See  Companies  ;  Fisheries  ;  High- 
ways ;  Local  Government  ;  IVI ar- 
rets AND  Fairs;  Metropolis; 
Open  Spaces  ;  Public  Health  ; 
Railways  ;  Tramways  ;  Weights 
AND  Measures. 


CABS. 

See  Metropolis  ;  Street  Traffic. 


CANADA. 

See  Dependencies  and  Colonies. 

CANALS. 

See     Highways  ;       Railways      and 

Canals. 


CAPE  COLONY. 

Se£  Dependencies  and  Colonies. 


CARRIAGE       OF       PASSEN- 
GERS. 

See  Negligence  ;  Railways. 


COL. 

,     50 
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CAPITAL  AND   INCOME. 

See  Settlements  ;  Trusts  ;  Wills. 


CARRIERS. 

I.  Rights  and  Liabilities 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Railways. 

(a)  Passengers'  Luggage 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(J)  Carriage  of  Animals  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Carriage  of  Goods     . 

I.  RIGHTS  AND   LIABILITIES. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  RAILWAYS. 

See  also  Railways,  I.  {h)  ii. 
(a)  Passengers'  Luggage. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Carriage  of  Animals. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


(c)  Carriage  of  Goods, 

1.  Railway  Campanifs  Steamer — Bill  of 
Lading — Conditions  u-Jtefher  Jnst  and  Neasonable 
—Railway  and  Canal  Traffic  Art,  1854  (17  &  18 
Vict.  c.  31),  s.  7—Railu-ays  Clauses  Act,  1863 
(26  &  27  Vict.  c.  92),  s.  'M— Manchester,  She/field, 
and  Lincolnshire  Railway  QStcamhoats)  Act,  1864 
(27  &  28  Vict.  c.  cccxx.),  s.  2 — Regulation  of  Rail- 
ivays  Act,  1868  (31  &  32  Vict.  c.  119),  .?.  16— 
Railway  and  Canal  Traffic  Act,  1888  (51  &  52 
Vict,  c.  25),  s.  59  ;  Schedule.'] — A  railway  company 
which  owns  steam  vessels  and  which  by  its 
private  Act  has  adopted  Part  IV.  of  the  Rail- 
ways Clauses  Act,  1863  (relating  to  steam 
vessels),  is  bound  by  the  provisions  of  sect.  7  of 
the  Railway  and  Canal  Traffic  Act,  1854.  A 
special  contract  made  by  such  railway  company 
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1 1 .  Railways  -  Contl n ued. 

for  the  ciininKC  of  goods  must  therefore,  whether 
the  carria<;e  is  partly  by  its  railway  and  partly 
bv  its  steamers,  or  wholly  by  its  steamers,  be 
just  and  reasonable  within  the  meaning  of  sect.  7. 
"Where  no  alternative  rate  is  given,  a  bill  of 
lading  which  exempts  the  railway  company 
from  all  liability  for  damage  due  to  their  own 
negligence  is  not  just  and  reasonable  within 
sect.  7. 

Jenkins  r.  Great  Central  Ry.  Co.,  [1912] 

ri  K.  B.  1  ;  [Ittll]  W.  N.  216  ;  81  L.  J.  K.  B. 

24  ;  28  T.  L.  R.  61— Lord  Coleridge,  J. 


CEMETERY. 

See  Burial  and  Cremation. 


CERTIORARI. 

See  Ckown  Practice. 


CEYLON. 

See  Dependencies  and  Colonies. 


CHAMPERTY. 

See  Action  ;  Solicitors,  No.  22. 


CHANNEL   ISLANDS. 

See  Dependencies  and  Colonies. 


CHARGING   ORDER. 

See  Solicitors,  V.  (c). 


CHARITIES. 

CCL. 

I.  Administration    of    Charitable 
Trusts. 

(a)  Generally 52 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(Ij)  Schemes 52 


11,  Charitable  Gifts. 

((7)  Generally 5,3 

(b)  Mortmain  Acts     .         .         .         ,     55 

(r)  Uncertainty 55 

[No  paragraplis  in  this  voL  of  the  Digest.] 

See  also  Income  Tax,  No.  11  ;   Wills, 
No  19,  40. 

I.  ADMINISTRATION  OF  CHARITABLE 
TRUSTS. 

(a)  Generally. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Schemes. 

1.  Practice — Lenre  to  Intervene  and  Attend 
Proceedings —  Time  of  Interrention.'\ — In  1762 
land  was  bought  for  a  burial  ground  for  the 
inhabitants  of  the  pari.sh  of  St.  George,  Hanover 
Square.  Building  leases  were  granted  of  the 
unconsecrated  part  of  land,  and,  as  they  fell  in, 
fresh  leases  were  granted,  so  that  the  property 
was  now  worth  over  £2,000  a  year.  The  council 
of  the  city  of  Westminster  brought  an  action 
against  the  rector  and  churchwaidens  of  the 
parish  for  a  declaration  that  the  premises  were 
not  Church  property,  and  that  the  power  of  the 
vestry  of  the  parish  to  administer  the  income 
thereof  had  been  transferred  to  the  council  by 
the  London  Government  Act,  1899.  The  House 
of  Lords  decided  that  the  land  was  Church  pro- 
perty, and  that  the  power  to  direct  the  application 
of  the  income  did  not  pass  to  the  council  ;  but 
their  Lonlsln'ps  rxprt'ssly  refrained  from  deciding 
for  ^\lKlt  ]iin-|ins(s  tlio  income  was  applicable 
(^M'c.sfD/i/i.sffr  Ciirporiition  v.  Rector  and  Clmrcli- 
icardens  of  St.  (jfeorge,  Hanover  Square,  [1910] 
A.  C.  225). 

The  rector  and  churchwardens  took  out  a  sum- 
mons for  the  establishment  of  a  scheme  for  the 
administration  of  the  trusts  of  the  charity,  to 
which  the  Attorney-General  was  the  only  respon- 
dent. The  council  applied  by  summons  for 
liberty  to  intervene  and  attend  the  proceedings 
for  settlement  of  a  scheme. 

Held — that  the  application  was  premature 
and  ought  not  to  be  acceded  to. 

Decision  of  Warrington,  J.,  affirmed. 
IN  re  Hyde  Park  Place  Charity,  [1911]  1 

[Ch.  678  ;  80  L.  J.  Ch.  593  ;  104  L.  T.  701  ;  75 
J.  P.  361  ;  9  L.  G.  R,  887— C,  A. 

2.  Church  of  England  School — Grant  of  Land 
for  the  Purposes  of  the  School  Sites  Acts,  1841 
(4  &  5  Vict.  c.  38),  and  1844  (7  &  8  Vict.  c.  37) 
— Pixcnnfimiavrr  of  Week-day  School —  Continued 
User  nx  Siniday  School — User  for  Some  Purposes 
of  the  Art-  Settlement  of  Scheme— Provision 
against  Risk  of  Reverter  Clause  Taking  Effect — 
Education  Act,  1902  (2  Edw.  7,  c.  42),  ss.  8  and 
9.]— In  settling  a  scheme  in  accordance  with  a 
trust  for  providing  and  carrying  on  a  Church  of 
England  school,  great  care  must  be  taken  that 
the  provisions  of  the  scheme  do  not  interfere 
with  the  character  of  the  trust  as  provided  by 
the  trust  deed. 

A  scheme  provided  that  the  buildings  might 
"be    used   for   such    educational    purposes    not 
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I.  Administration    of    Charitable    Trusts — Con- 
tinued. 
connected  with  the  Established  Church,  or  any 
creed  or  denomination  as  may  be   ascertained 
and  allowed." 

Held — that  these  words  must  be  struck  out  as 
contravening  the  purposes  of  the  trust,  and  that, 
applying  the  /-//-pres  doctrine,  the  buildings  might 
"  be  used  or  let  on  week-days  for  such  purposes 
other  than  those  hereinafter  specified  (but  so  as 
not  to  interfere  with  the  true  character  of  the 
trust),"  so  that  the  trustees  might  use  the 
moneys  obtained  in  the  event  of  such  letting  for 
the  purposes  of  the  trust. 

Held,  further— that,  having  regard  to  the 
decision  of  Warrington,  J.,  in  Attornnj- General 
Y.ShaflweU,  [1910]  1  Ch.  92,  every  care  should 
be  taken  that  the  provisions  of  the  scheme  should 
so  far  as  possible  minimise  the  risk  of  the  reverter 
clause  taking  eiiect. 

Attorney-General     (Glamorgan     County 

[Council)  )•.  Price,  75  J.  P.  566  ;  56  Sol.  Jo. 

14— Eady,  J. 

3.  Cy-pres  —  Gift  to  Named  Institution  — 
Institution  Ceasing  at  Death  of  Testatrix  — 
General  Charitable  Intetition.']  — •  A  testatrix 
bequeathed  her  property  to  the  Ormond 
Home  for  Nurses,  an  institution  founded  and 
controlled  solely  by  herself  for  nursing  the 
working  classes.  The  institution  charged  small 
fees,  payable  by  instalments,  and  was  entirely 
self-supporting.  On  the  death  of  the  testatrix 
the  work  ceased  to  be  carried  on,  and  the  pre- 
mises were  disposed  of. 

Held — that  the  bequest  was  for  the  continu- 
ance of  the  work  carried  on  by  the  home,  which 
was  a  charitable  work,  and  was  therefore  a  good 
charitable  gift,  for  the  purposes  of  which  there 
must  be  a  scheme  cy-jn-h: 
In  re  Webster,  Pearson  v.  Webster,  56  Sol. 
[Jo.  90— Joyce,  J. 

II.  CHARITABLE  GIFTS. 

(a)  Generally. 

4.  Beqvest — Charitable  Purposes  in  Existence 
at  Testator's  Death — Specific  Purposes  ceasing 
to  Exist  before  Distribution  of  Estate  —  Cy- 
pres. ] — Where  a  gift  is  left  by  will  to  trugtces 
to  apply  the  income  for  charitable  purposes 
which  are  in  existence  at  the  death  of  the 
testator,  but  the  specific  purposes  cease  to 
exist  before  it  is  paid  over,  the  gift  is  applic- 
able to  charitable  purposes   cy-pres. 

In  re  Slevin  ([1891]  2  Ch.  236)  applied. 
In  re  Geikie,  Kobson  v.  Paterson,  27  T.  L.  R. 
[484— Neville,  J. 

5.  Bequest — Gift  to  Anyling  Society  to  Apply 
Income  for  Restocldny  River — Perpetuity.^ — A 
testator  bequeathed  a  sum  of  £200  to  an  angling 
society  on  condition  that  the  income  should  be 
applied  for  the  purpose  of  restocking  the  waters 
fished  by  them. 

Held — that  the  gift  was  not  a  good  charitable 


bequest,  and  that  it  was  void   as  tending  to  a 
perpetuity. 

In  re  Clifford,  Mallam  v.  jVIcFie,  [1912] 

[1  Ch.  29  ;  28  T.  L.  R.  57  ;    56   Sol.  Jo.  91— 

Eady,  J. 

6.  Will — '•'•Charitable  or  Religious  Purposes'' 
— Discretion  of  Trustees  as  to  Aj)j/lication  of 
Trust  Fund— Validity.]— By  his  will  a  testator 
devised  and  bequeathed  the  residue  of  his  oro- 
perty  real  and  personal  to  W.,  the  Bishop  of 
Ossory,  or  other  the  bishop  of  that  diocese  for 
the  time  being,  and  F.,  the  incumbent  of  the 
parish  of  Carlow,  or  other  the  incumbent  of  that 
parish  for  the  time  being,  upon  trust  to  pay  the 
interest,  dividends  or  annual  proceeds  of  his 
residuary  estate  to  his  three  sisters,  and  the 
survivors  and  survivor  of  them  for  life,  "and 
from  and  after  the  decease  of  such  survivor  in 
trust,  to  apply  and  dispose  of  such  interest, 
dividends,  or  annual  proceeds  from  time  to  time 
for  the  use  of  the  Protestant  Orphan  Society 
of  the  county  of  Carlow,  or  for  or  towards  the 
relief  and  benefit  of  such  poor  and  necessitous 
Protestant  widows  and  widowers  resident  in 
the  county  of  Carlow,  or  to  both  of  such  objects 
or  purposes,  or  to  such  other  merely  and  purely 
charitable  or  religious  purpose  or  purposes  for 
the  benefit  of  or  advantage  of  members  of  the 
Church  of  Ireland,  or  other  Protestant  Denomi- 
nation within  the  said  county  of  Carlow,  in  such 
shares  and  proportions,  and  in  such  manner,  as 
my  said  trustees  shall  in  their  uncontrollable 
discretion  think  fit." 

Held— that  the  testator  in  the  words 
"charitable  or  religious"  had  not  shown  an 
intention  to  enable  the  trustees  to  apply  the  gift 
to  purposes  religious  but  not  charitable  and  that 
the  gift  was  a  valid  charitable  gift. 

In  re  Davidson,  Mint y  v.  i?r>//r«e([1909]  1  Ch. 
567)  distinguished. 

In  re  Salter,  Rea  r.  Crozier,  [1911]  1  I.  R. 
[289  ;  45  I.  L.  T.  174— Barton,  J.,  Ireland. 

7.  Will — "  Purposes  of  Healthy  Recreation  " — 
Gift  for  Puhlic  I'urpo^es  for  Benefit  of  Par- 
ticular Ttnvn-Orrr riding  Charitable  Purpose — 
Inclusive  of  Ohjcds  not  Charitable.']— A  testator 
directed  tlaat  the  balance  of  the  income  derived 
from  his  estate  should  be  applied  by  his  trustees 
"for  the  purpose  of  fostering,  encouraging,  and 
providing  the  means  of  healthy  recreation, 
including  the  teaching  of  singing  in  classes  or 
choruses,  for  the  residents  of  the  town  of  Porta- 
down  and  the  surrounding  districts,  and  for  the 
purpose  of  providing  music  and  instruments  (in  so 
far  as  my  trustees  think  advisable)  for  the  town 
band,  in  such  a  manner  and  form  as  my  trustees 
in  their  absolute  discretion  consider  best,  but  in 
no  case  shall  my  trustees  pay  away  any  moneys 
derived  out  of  my  estate  for  prizes  for  football  or 
rowing  for  speed." 

Held — that  the  direction  to  the  trustees  as  to 
the  application  of  the  balance  or  residue  of  the 
income  of  the  trust  estate  constituted  a  valid 
charitable  devise  and  bequest,  being  for  a 
charitable  and  public  purpose. 

Held,  also — that  the  direction  as  to  the  town 
band  was  not  a  separate  gift  for  the  benefit  of 
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1  r.  Charitable  Gifts— Continned. 
the  band,  luit  was  a  particular  way  of  carrying 
out  a  general  public  and  charitalile  purpose  for 
the  l)enefit  of  the  town  and  neighbourhood. 
SHILLINOTON  i:  rORTADOWN  UEBAN  DISTRICT 

[Council,  [I'.Ull   1    I. 


1!.   247— Barton,   J., 
Ireland. 


(b)  Mortmain  Acts. 

8.  Bequest  hi)  English  Testator  of  Mortgages  on 
Real  Estate  in  Ontario— Validity— Charitable 
Uses  Act,  1736  (9  Geo.  2,  c.  36).]— A  bequest 
to  charity  by  a  person  domiciled  in  England  of 
mortgages  in  fee  on  land  in  Ontario,  being  a 
disposition  by  will  of  an  interest  in  land  in 
Ontario  forbidden  by  the  law  of  that  province, 
is  inyalid. 

Decision  of  Eady,  J.  ([1910]   2  Ch.  333  ;    79 

L.  J.  Ch.  720  ;  103  L.  T.  127  ;    26  T.  L.  R.  516  ; 

54  Sol.  Jo.  582)  affirmed. 

In  re  Hoyles,  Row  v.  Jagg,  [1911]  1  Ch.  179  ; 

[80  L.  J.  Ch.  274  ;  103  L.  T.  817  ;  27  T.  L.  K. 

131  ;  55  Sol.  Jo.  169— C.  A. 

See  S.  C.  under  Conflict  of  Laws  (a). 

9.  Bequest  to  Chajjel  Building  Fund— 
Reversionary  Bequest  to  Same  —  Immediate 
Bequest  held  Invalid  in  187Q— Right  .to  Rever- 
mo7iary  Bequest— Res  judicata — Mortmain  and 
Charitable  Uses  Act,  1888  (51  &  52  Vict.  c.  42).] 
— By  a  will  proved  in  1874  an  immediate  bequest 
was  given  to  a  chapel  building  fund  and  rever- 
sionary bequest  to  the  same  fund  after  the  death 
of  the  testator's  widow.  The  executors  of  the 
will  were  advised  that  the  bequest  was  contrary 
to  the  provisions  of  the  then  existing  Statutes  of 
Mortmain,  and  on  the  application  of  the  resi- 
duary legatees,  the  treasurer  of  the  fund  being 
represented,  an  order  was  made  in  chambers, 
dated  May  8th,  1876,  by  which  the  amount  of 
the  immediate  bequest  was  declared  to  fall  into 
residue.     The  testator's  widow  died  in  1909. 

Held — that  the  present  treasurer  of  the  fund 
might  claim  the  reversionary  bequest,  inasmuch 
as  the  fund  had  other  objects  than  the  purchase 
of  land  to  which  the  money  might  be  devoted 
without  transgressing  the  Mortmain  and  Charit- 
able Uses  Act,  1888.^ 

Held,  further — that  the  immediate  bequest 
might  have  been  claimed  upon  like  grounds,  and 
that  the  order  of  1876,  having  been  made  in 
respect  of  that  bequest  only  and  under  an 
erroneous  impression,  did  not  operate  as  an 
estoppel,  by  res  judicata,  to  the  present  claim. 
In  RE  Surfleet's  Estate,  Rawlings^.  Smith, 
[105  L.  T.  582  ;  56  Sol.  Jo.  15— Parker,  J. 

(c)  TTncertainty. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 


CHEQUES. 


CHARTERPARTY, 

See  Shipping  and  Navigation. 


See  Bankers  and  Banking  ;  Conflict 
OF  Laws. 


CHILDREN. 


See    Bastardy  ;    Criminal  Law   ani> 

Procedure,  Nos.  59,  79, 82  ;  Educa- 
tion ;  Factories  and  Workshops  ;, 
Infants. 


CHOSES  IN  ACTION. 

See  Bankruptcy,  No.  29  ;  Partnership, 
No.  2  :  Settlements,  No.  7. 


CHURCHES  AND  CHURCH- 
WARDENS. 

See  Ecclesiastical  Law. 


CHURCHYARD. 

See  Burial  and  Cremation  ;    Eccle- 
siastical Law. 


CLEARING   HOUSE. 

See  Bankers  and  Banking. 


CLERGY. 

See  Ecclesiastical  Law. 


CLERK   OF   THE   PEACE. 

See  Public   Officers. 


CLUBS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


COAL. 

See  Mines. 


COINS   AND  COINAGE. 

See  Criminal  Law. 
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COLLECTING  SOCIETIES. 

Sec  Industrial  Societies. 


COLLEGES. 


See  Charities  ;  Education. 


COLLISIONS  AT  SEA. 

See  Shipping  and  Navigation. 


COMBINATIONS   AFFECT- 
ING  TRADE. 

See  Trade  and  Trade  Unions, 


COMMISSION. 


Agency  ;     Companies 
Exchange, 


COMMISSION  TO  EXAMINE 
WITNESSES. 

See    Evidence  ;   Practice    and    Pro- 
cedure. 


COMMONS. 

See  also  HiGHWAlfS,  No.  5. 

1.  CoinmonaUe  A^iimals  —  Sheej)  —  Duty  of 
Adjoining  Owner  to  Maiiituin  Fence  to  Keep  Out 
Commomhle  Animals J\—\N\iex:Q  the  owner  of 
land  adjoining  a  common  is  bound  to  maintain 
fences  which  are  sufficient  to  keep  out  the  ordinary 
commonable  animals,  he  is  not  bound  to  fence 
against  animals  of  a  recently  introduced  breed 
which  are  of  a  peculiarly  wandering  disposition 
or  specially  addicted  to  jumping. 

Decision  of  Div.  Ct.  (  [1911]  1  K.  B.  649  ;  103 
L.  T.  80G;  27  T.  L.  R.  137  ;  55  Sol.  Jo.  155) 
affirmed  on  somewhat  different  grounds. 

COAKER  r,   WILLCOCKS,    [1911]  2  K,   B,  124  ; 

[80    L.   J.   K.  B.  1026  ;    104  L.  T.  769  ;    27 

T.  L.  R.  357— C.  A. 

2.  Metropolitan  Comvion — Mitcham  Common 
— Regulations  of  Conservators — Breach — Right 
to  Grant  Preferential  Treatment  for  Recrea- 
tion,} — The  Conservators  of  Mitcham  Com  aon 


made,  by  virtue  of  a  by-law,  a  regulation  that 
"  for  the  safety  of  the  public  and  the  preser- 
vation of  the  turf,  no  one  shall  play  golf 
.   .  .  imless  accompanied  by  a  caddie." 

Held — that  the  respondents  who  played  golf 
on  the  common  without  being  accompanied  by 
a  caddie  were  liable  to  a  penalty  for  breach 
of  the  by-law. 

If  the  conservators  of  a  common  have  not 
funds  to  lay  out  proper  courses  for  games, 
and  clubs  are  willing  to  go  to  the  initial  and 
continuous  expense  necessary  to  make  and 
maintain  them,  there  may  be  circumstances  in 
which  the  conservators  may,  for  the  sake  of 
all  players,  give  some  preference  to  those  who 
will  make  and  keep  up  the  playgrounds.  But 
the  preference  must  be  so  temporary  or  so 
discontinuous  as  to  leave  substantial  and 
ample  opportunities  to  the  non-preferred,  and 
not  unduly  to  interfere  with  the  non-playing 
public. 

The     conservators     cannot     by     requiring 
licences  or  permits  to  be  taken  out  create  a 
preference      indirectly     which      cannot      be 
justified  directly. 
Mitcham    Common    Conservators    v.     Cox, 

[1911]  2  K.  B.  854  ;  80  L.  J.  K.  B.  1188  ; 

104  L.  T.  824  ;   75  J.  P.  471  ;  27  T.  L.  R. 

492  ;     9  L.   G.   R.   843— Div.   Ct. 

3.  Rights  of  Common — Turlary  and  Estovers 
— Ancient  Messuage  —  Pulling  Down  —  New 
House — Continuance  of  Old  Rights.] —Where 
rights  of  common  of  turbary  and  estovers  are 
appurtenant  to  an  ancient  house,  the  mere 
fact  that  such  house  has  been  pulled  down 
does  not  necessarily  operate  as  an  abandon- 
ment of  those  rig*hts  of  common.  If  no  greater 
burden  is  imposed  upon  the  lands  over  which 
the  rights  are  enjoyed,  the  rights  can  be  en- 
joyed as  appurtenant  to  a  new  house  erected 
in  continuance  of  the  ancient  house,  and  it  is 
not  necessary  that  the  new  house  should 
occupy  precisely  the  .same  site  or  any  part  of 
the  sama  site  as  the  previous  one.  Whether  or 
not  a  new  house  is  in  continuance  of  the 
ancient  house  and  of  the  rights  appurtenant 
thereto  is  a  question  of  fact. 

Attorney-General    v.    Reynolds,    [1911]   2 

[K.   B.   888  ;    80  L.   J.   K.   B.    1073  ;    104 

L.  T.  852— Hamilton,  J. 


COMMONWEALTH    OF 
AUSTRALIA. 

See  Dependencies  and  Colonies, 


COMMUTATION  OF  TITHES. 

See  Ecclesiastical  Law. 
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V.  Borrowing 62 
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XXII.  Receivers 

XXIII.  Reconstruction 
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((f)  Contributories 84 

(e)  Creditors 85 

[No  paragiaplis  in  this  vol.  of  the  Digest.] 

(/)  Examinatiou 85 

(jjf)  Fraudulent  Preference     .         .         .86 

[No  paiagiaphs  in  tliis  vol.  of  the  Digest.] 

(//)  Liquidators 86 

0)  Petition 86 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/e)  Practice 86 

(Z)  Proof 86 

[No  paragraphs  in  this  vol.  of  the  Dige.st.] 
(wi)  Reconstruction        .         .         .         ,86 

[No  paragraphs  in  this  vol.  of  the  Digest  ] 

(«)  Surplus  Assets 86 

XXXIV.  Voluntary  Winding-up. 

(</)  General 87 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
{!))  Liquidators 87 

[Kg  paragraphs  in  this  vol.  of  the  Digest.] 
(^)  Reconstruction  .         .         .87 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(<Z)  Supervision  Orders .         .         .         .87 
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See  also  County  Courts,  No.  i  ;  Execu- 
tion, No.  1  ;  Food,  No.  11  ;  Income 
Tax,  Nos,  5,  6  ;  Practice,  Nos.  3, 
23. 

I.  AMALGAMATION. 

[No  parnszumhs  in  tliis  vol.  of  the  Digest.] 

II.  ARTICLES   OF   ASSOCIATION. 

See  also  No.  22,  infra. 

(a)  General. 
See  No.  33,  infra. 

(b)  Alteration. 
See  No.  2,  hifra. 

III.  ASSOCIATIONS  NOT  FOR  PROFIT. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  AUDITORS. 

1.  Examination  of  Books— KHent  of  Ohliya- 
tion.']—The.  plaintiff  sued  the  defendants  to 
recover  damages  on  the  allegation  that  they  had 
been  negligent  in  the  performance  of  their  duties 
as  accountants  in  the  investigation  of  the 
accounts  of  a  business  in  which  he  was  investing 
money. 

Held— that  the  plaintiff  had  failed  to  show 
that  the  alleged  negligence  had  caused  the  loss 
he  had  sustained. 

Although  it  is  not  the  duty  of  accountants  to 
take  stock  in  auditing  the  accounts  of  a  business, 
they  may  well  call  for  explanations  of  particular 
items  in  the  stock  sheets. 

Decision  of  Lord  Alverstone,  C.J.  (27  T.  L.  R. 
26'J)  affirmed. 

Mead  v.  Ball,  Baker  &  Co.,  28  T.  L.  R.  81 

[— C.  A. 


V.  BORROWING. 

[Ko  paragraphs  in  this  vol.  ol  the  Digest.] 

VI.  CAPITAL. 

See  also  Revenue,  No.  14. 

2.  Increase — Besolution  Empowering  Birectors 
to  Increase  Capital — Companies  ^c^,  1862  (25  &;  26 
Vict.  c.  89),  s.  12.] — Articles  of  association  pro- 
vided (article  53)  that  "  the  company  in  general 
meeting  may  from  time  to  time  .  .  .  increase 
its  capital  by  the  creation  of  new  shares." 
Article  59  provided  that  "  any  new  shares  from 
time  to  time  to  be  created  may  from  time  to 
time  be  issued  with  any  such  guarantee  or 
any  such  right  of  preference  .  .  .  over  any 
other  shares  previously  issued  ...  or  at  such  a 
premium,  or  with  such  deferred  rights,  as  com- 
pared with  any  shares  previously  issued  or  then 
about  to  be  issued,  or  subject  to  any  such  con- 
ditions or  provisions,  and  with  any  such  right, 
or  without  any  right,  of  voting,  and  generally  on 
such  terms  as  the  company  may  from  time  to 
time  by  resolution  of  a  general  meeting  declare." 
At  extraordinary  general  meetings  of  the 
company  certain  special  resolutions  were  passed, 
among  them  one  substituting  the  words  "by 
resolution  of  the  directors"  for  the  words''  i 
general  meeting"  in  article  53.  Subsequently 
the  directors  passed  a  resolution  to  increase  the 
company's  capital  by  the  creation  of  125,000 
new  shares  of  £1  each. 

Held — that  article  59  must  be  read  with 
article  53,  and  that  the  new  shares  could  not  be 
issued  without  the  sanction  of  a  resolution  of  a 
general  meeting  of  the  company  as  required  by 
article  59. 

"  Decision  of  C.  A.  ([1911]  1  Ch.  73  ;  80  L.  J. 
Ch.  Ill  ;  103  L.  T.  616  ;  27  T.  L.  R.  61  ;  55 
Sol.  Jo.  44  ;  18  Manson,  86)  affirmed. 

KOFFYFONTEIN   MiNES,    LD.    V.    MOSELY,    [1911] 

[A.  C.  409  ;  80  L.  J.  Ch.  668  ;  105  L.  T. 
115  ;  27  T.  L.  R.  501  ;  55  Sol.  Jo.  551— 

H.L. 

3.  Beorganisation  of  Share  Capital — Petition 
—  Advertisement  —  Companies  Consolidation 
Act,  1908  (8  Edw.  7,  c.  69),  s.  45.]— It  is  not 
necessary  to  advertise  a  petition  for  re- 
organisation of  share  capital. 

In  re  Ashanti    Development,    Ld.,    [1911] 
[W.  N.   144  ;     27  T.   L.   R.   498— Eve,  J. 

VII.  COMMISSION  ON  ACCEPTANCE  OF 
SHARES. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VIII.  CONTRACTS. 

See  Nos.  13,  16,  infra. 

(a)  Pre-incorporation  Contracts. 

[No  paragraphs  in  this  vol.  of 'the  Digest.] 

(b)  Provisional  Contracts. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Ultra  Yires. 

[No  paragraphs  lu  this  \ol.  ol  Ibe  Digest.] 
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IX.   DEBENTURES.     MORTGAGES,     AND 
CHARGES. 

,StrM/.s-.>  Xos.  :{7,  U,  infni. 

(a)  General. 

4.  Chartered  Company  —  Mortgage  —  ia^^^ 
Situated  Abroad  —  Exclusive  Licence  —  CT(*(7 
<;«  ^7«/7y  (»/'i?«/,«w//>;'(<'«.]— The  respondents,  a 
cliartered  company,  contracted,  "  in  considera- 
tion of  the  assistance  rendered  and  to  be 
lendored"  by  the  appellants,  to  grant  to  the 
ai>pellants  an  exclusive  licence  to  work  all 
diaiuondiferous  ground  in  practically  the  whole 
of  the  respondents'  territories  in  South  Afnca. 
At  that  date  the  respondents  owed  the  appellants 
£112,000,  and  it  was  agreed  that  in  lieu  of 
repayment  of  this,  and  of  a  proposed  further 
advance  of  £100,000,  debentures  should  be  issued 
as  a  floating  charge  on  all  the  respondents' 
property.  These  debentures  were  issued,  but  had 
all  long  ago  been  redeemed.  On  an  application 
by  the  respondents  to  have  it  declared  that  the 
agi-eement  purporting  to  grant  an  exclusive 
licence  was  void  : — 

Held  on  a  construction  of  this  agreement— 
that  the  contract  of  the  parties  in  reference  to 
the  granting  of  the  licence  to  work  the  diamon- 
diferous  land  and  as  to  the  issue  of  the  deben- 
tures were  separate  agreements,  each  independent 
of  the  other,  and  that  the  former  contract  re- 
mained valid  and  binding  unaffected  by  the 
redemption. 

Decision  of  C.  A.  ([1910]  2  Ch.  502  ;  80 
L.  J.  Ch.  65  ;  103  L.  T.  4  ;  26  T.  L.  R.  591  ;  5i 
Sol.  Jo.  679)  reversed. 

De  Beers  Consolidated  Mines,  Ld.  r. 
[British  South  Africa  Co.,  [1911]  W.  N. 
245  ;  28  T.  L.  R.  114  ;  56  Sol.  Jo.  175— H.  L. 

5.  Debentures  Guaranteed  —  Winding-up  of 
Guarantor    Society — Release     of    Guarantor 

"  Arrangement  or  Com])romise  "  —  Power  of 
Majority  of  Debenture  -  holders  to  Bind 
Minority. 1 — A  trust  deed  securing  debentures  of 
the  defendant  company  provided  that  they 
should  be  guaranteed  by  the  L.  G.  A.  and  T. 
Society,  Ld.,  the  society  being  trustee  for  the 
debenture-holders.  It  also  provided  that  a 
general  meeting  of  debenture-holders  should  have 
power  by  extraordinary  resolution  to  assent  to 
any  arrangement  or  compromise  proposed  to  be 
made  between  the  company  and  the  debenture- 
holders  if  it  were  such  as  the  Court  would  have 
jurisdiction  to  sanction  if  the  company  were 
being  wound  up  and  the  requisite  majority  of 
the  debenture-holders  had  agreed  to  it.  The 
L.  G.  A.  and  T.  Society  being  now  in  the  course 
of  voluntary  winding-up  under  supervision,  the 
debenture-holders  at  duly  held  meetings  passed 
by  the  requisite  majority  resolutions  releasing 
the  L.  G.  A.  and  T.  Society,  appointing  new 
trustees,  increasing  the  interest  on  the  deben- 
tures, and  discontinuing  a  sinking  fund  estab- 
lished under  the  deed. 

Held — that  the  resolutions  were  valid  and 
binding  on  all  the  debenture-holders,  as  being 
for    an    arrangement    or   compromise   such    as 


the   Court   had   jurisdiction   to   sanction   in    a 
winding-up, 

Shaw  v.   Royce,  Ld.,  [1911]  1    Ch.  138  ;    80 

[L.  J.  Ch.  163  ;  103  L.  T.  712  ;  55  Sol.  Jo.  188  ; 

18  Manson,  159— Warrington,  J. 

6.  Covenant  to  Pay  of  "  On  or  after  January 
1st,  1898" — Debentures  to  be  Paid  Off  beiiuj 
Selected  by  Ballot— Repugnancy.']  —  A  com- 
pany issued  debentures,  which  they  covenanted 
to  pay  off  "  on  or  after  January  1st,  1898,"  the 
debentures  to  be  paid  off  being  selected  by 
ballot,  and  six  months'  notice  being  given 
to  the  holders  'thereof.  The  company  con- 
tended that  the  debentures  were  repayable 
after  January  1st,  1898,  only  after  a  ballot 
had  been  held,  and  six  months'  notice  had 
been  given  to  the  holders  of  the  drawn 
debentures. 

Held — that  inasmuch  as  the  covenant 
created  a  liability  to  pay  on  or  after  the  date 
specified  upon  demand,  the  clause  seeking  to 
limit  its  operation  to  such  debentures  as  should 
be  drawn  by  ballot  was  void  for  repugnancy. 
In  re  Tewkesbury  Gas  Co.,  Ld.,  Tysoe  v. 

[The    Company,    [1911]    2    Ch.    279  ;     80 

L.  J.  Ch.  590  ;    105  L.  T.  300  ;    27  T.  L.  R. 

511  ;    55  Sol.  Jo.   616  ;    18  Manson,  301— 
Parker,  J. 

Affirmed  on  Appeal— [1912]  1  Ch.  1; 
[1911]  W.  N.  213;  80  L.  J.  Ch.  723;  105 
L.  T.  569;  28  T.  L.  R.  40;  56  SoL  Jo.  71— 
C.  A.         .  V 

7.  Construction — Inadmissibility  of  Propectus 
to  e.rplain  Meaning  of  Debenture.] — In  de- 
termining a  question  as  to  the  construc- 
tion of  a  debenture  the  Court  cannot  refer  to 
the  prospectus  pursuant  to  which  the  deben- 
ture was  issued. 

In  re  Chicago  and  North   West  Granaries 
Co.  ([1898]  1  Ch.  263)  followed. 
In  re  Tewkesbury  Gas  Co.,  Ld.,  Tysoe  v. 

[The  Company,  [1911]  2  Ch.  279  ;  80  L.  J. 

Ch.  590  ;   105  L.  T.  300  ;  27  T.  L.  R.  511  ;. 

55  Sol.  Jo.  616  ;  18  Manson,  301— Parker,  J. 

Affirmed  on  Appeal— [1912]  1  Ch.  1; 
[1911]  W.  N.  213;  80  L.  J.  Ch.  723;  105 
L.  T.  569;   28  T.  L.  R.  40;   56  SoL  Jo.  71— 

e.  A.       ,  '  •■  :  I 

8.  Trust  Deed — Remuneration  of  Trustees — 
Quantum — Period— Lien.] — B  debenture  stock 
issued  by  the  above  company  was  secured  by  a 
trust  deed  (called  the  B  security)  on  the  general 
assets  and  on  the  site  of  a  hotel,  with  a  "  primary 
trust  for  conversion "  when ,  the  B  security 
became  enforceable.  Clause  18  provided  that 
the  B  trustees  should  hold  the  moneys  to  arise 
under  the  primary  trust  for  conversion  upon 
trust  that  they  should  thereout  in  the  first  place 
pay  or  retain  their  costs  and  expenses  "includ- 
ing the  remuneration  of  the  B  trustees"  and 
should  apply  the  residue  in  payment  of  the  B 
stockholders,  and  should  pay  the  surplus  (if  any) 
to  the  company.  Clause  34  provided  that  the 
company  should  pay  the  B  trustees  a  fixed 
remuneration  per   annum   to   continue  payable 
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IX.  Debentures,  Mortgages,  and  Ch&rgeB— Con-  I  claimant,  who  was  a  debenture-holder  of  the 

tinued.  defendant  company,  and  who  had  given  them 

until   the   trusts   of    the   B    security   should  be    notice  to  pay  off  the  debenture,  gave  notice 

finally  wound  up  and  whether  or  not  a  receiver  |  to  the  plaintiff,  the  company,  and  the  bank, 

appointed   or   the   trusts   should    be 


should 

administered  by  the  Court.  The  B  security 
became  enforceable  and  a  receiver  was  appointed 
in  a  B  stockholder's  action.  This  receiver  was 
superseded  by  a  receiver  appointed  in  an  action 
by  the  trustees  of  a  prior  lien  security,  to  which 
action  the  B  trustees  were  parties,  and  in  which 
their  security  was  established.  The  hotel  was 
actually  sold  by  the  prior  lien  trustees,  the 
entire  jjurchase-money  being  received  and  paid 
by  them  into  Court  in  pursuance  of  an  order  in 
the  prior  lien  action.  The  B  trustees  joined  in 
the  conveyance.  After  discharging  the  prior 
lien  a  considerable  surplus  was  left  in  Court  for 
the  B  stockholders. 

Held — that  the  B  trustees  were  entitled  to 
their  fixed  contractual  remuneration  under 
clause  34  until  the  trusts  of  the  B  security  were 
finally  wound  up,  and  under  clause  18  to  a  lien 
on  the  surplus  proceeds  of  sale  in  Court  in 
priority  to  the  B  stockholders. 

Debenture  Corporation,  Ld.  v.  Uttoxeter  Breio- 
erji,  Ld.  (noted  in  Palmer's  Company  Prece- 
dents, 10th  ed.,  pt.  iii.,  p.  737)  followed  on  the 
latter  point. 

1)1  re  Accles,  Ld.  ([1902]  W.  N.  164)  dis- 
tinguished. 

In  re  Piccadilly  Hotel,  Ld.,  Paul ».  Picca- 

[dilly  Hotel,  Ld.,  [1911]  2  Ch.  534  ;  5G  Sol. 

Jo.  52 — Eady,  J. 

9.  Arrangement  ivlth  Dehent  a  re-holders  — 
Power  to  Sanction  Arranfjement  Cliang'mg 
Terminal  Debentures  into  Perpetual  Deben- 
ture Stoch  —  Companies  (^Consolidation')  Act, 
1908  (8  Edw.  7,  c.  69),  s.  120.]— The  power 
given  to  the  Court  by  sect.  120  of  the  Com- 
panies (Consolidation)  Act,  1908,  to  sanction  a 
compromise  or  arrangement  between  a  com- 
pany and  its  creditors,  or  between  the  company 
and  its  members,  gives  the  Court  jurisdiction 
to  sanction  an  arrangement  whereby  termin- 
able debentures  or  debenture  bonds  are  con- 
verted into  perpetual  debenture  stock. 
In    re    Rhandon    Hydropathic     Co.,    Ld., 

[1911]  S.  C.  1153  ;  48  Sc.  L.    R.  943— Ct.    of 

Sess. 
(b)  Debenture-holders'  Action. 
See  No.  44,  infra. 

(c)  Floating  Security. 

See  Nos.  10,  11,  15,  infra. 

(d)  Priority. 

See  also  No.  8,  supra. 
10.  Garnishee  Order  Nisi — Notice  by  Deben- 
ture-holder— Ko  Ajjjjointment  of  Receiver.'] — The 
plaintiff,  a  creditor  of  the  defendant  com- 
pany, having  obtained  judgment  against  them, 
obtained  on  April  24th,  1909,  a  garnishee  order 
nisi  against  the  company's  bankers  attaching 
the  sum  of  £61.     On  May  14th  following  the  ' 


claiming  to  be  entitled  to  the  sum  which  the 
plaintiff  had  garnisheed.  The  claimant  did 
not,  however,  obtain  the  appointment  of  a 
receiver  or  take  any  other  step  to  enforce  his 
security. 

Held— that  the  plaintiff  was  entitled  to 
have  the  garnishee  order  nisi  made  absolute. 
Evans  v.  Rival  Granite  Quarry  Co.,  Ld., 
[North  and  South  Wales  Bank,  Ld., 
Garnishees  ;  Pitman,  Claimant,  [1910]  2 
K.  B.  979  ;  79  L.  J.  K.  B.  970;  26  T.  L.  R. 
509  ;     54    Sol.    Jo.    580  ;    18   Manson,    64— 

C.  A. 

11.  Specific  Mortgage  —  Floating  Security  — 
Ass'ignmeni  of  Book  Debts — Rents  in  Arrear 
—  Customs  Drawbaclts  —  Not'ice.'\ — A  brewery 
company  created  debenture  stock  secured  by 
a  specific  charge  on  certain  of  the  company's 
property,  and  by  a  floating  charge  on  the 
general  assets.  Subsequently  the  company,  in 
consideration  of  their  bankers  continuing  to 
do  business  with  them,  assigned  to  them  cer- 
tain book  debts,  including  rents  in  arrear,  and 
"  drawbacks  "  owing  from  the  Customs  autho- 
rities. The  rents  in  arrear  were  partly  pay- 
able in  respect  of  property  comprised  in  the 
specific  charge  under  the  debenture  trust  deed, 
partly  of  property  not  so  comprised. 

Held — that,  in  respect  of  the  property  not 
comprised  in  the  specific  charge,  the  rents  in 
arrear  were  assignable  in  priority  to  the 
debenture-holders  ;  in  respect  of  the  property 
comprised  in  the  specific  charge,  the  rents  in 
arrear  were  not  so  assignable  ;  and  that  the 
"  drawbacks  "  were  assignable  in  priority  to 
the  debenture-holders. 

'Ward    V.     Royal    Exchange    Shipping   Co. 

((1887)  58  L.  T.  174)  followed. 

In  re  Ind,  Coope  &  Co.,  Ld.,  Fisher  v.  The 

[Company,  Knox  v.  The  Company,  Arnold 

V.   The   Company,    [1911]    2   Ch.    223  ;    80 

L.  J.  Ch.  661  ;   105  L.  T.  356  ;  55  Sol.  Jo. 

600 — Warrington,   J. 

12.  Charges  on  '■'•Property''''  and  '■'•Assets'''' — 
Uncalled  Capital — Winding-up.'] — A  prospectus 
offering  first  mortgage  debentures  stated  that 
these  debentures  constituted  a  floating  first  charge 
upon  the  undertaking  and  all  the  property  of  the 
company  ;  the  "  assets "  were  then  set  out, 
including  uncalled  capital  on  shares.  The  deben- 
tures themselves,  however,  were  only  expressed 
to  be  a  charge  upon  the  company's  "  undertaking 
and  all  its  property,  both  present  and  future." 
Afterwards  second  mortgage  debentures  were 
issued  under  which  the  company  charged  its 
"undertaking  and  all  its  property  and  assets 
whatsoever  and  wheresoever,  present  and  future  "  ; 
but  this  issue  was  declared  to  be  a  second  charge 
only,  ranking  next  after  the  first  debentures. 

Held — that  the  word  "  property  "  did  not 
include  uncalled  capital,  but  that  the  word 
"assets"  did,  and,  therefore,  that  the  second 
debenture-holders  were  alone  entitled  to  a  charge 
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IX.  Debentures,  Mortgages,  and  Charges— f'ow- 

t  in  lie  J. 
upon  cai>ital  called  up  aftei-  the  winding  up  of 
the  company. 

In  rk  Andrew  Handysidk  &  Co.,Ld.,131  L.  T. 
[Jo.  125— Neville,  J. 

(e)  Kegistration. 

13.  (7i<irt/con  Booh  Ikhtx—Ilclimirance  Con- 
tract —  ytin-rcrfixtrafion —  Companies  (_Con.soli- 
dation-)  Act,  1908  (8  Edw.  7,  c.  69),  s.  93  (1) 
(^).]_0n  May  5tli,  1909,  a  reinsurance  con- 
tract was  entered  into  between  the  Law  Car 
and  General  Insurance  Corporation  (rein- 
surers), the  applicants  (reinsured),  and  a  third 
party.  The  contract  contained  elaborate  pro- 
visions for  the  payment  of  premiums  and 
recoupment  of  losses  and  claims  under  which 
no  premiums  were  payable  direct  to  the 
reinsurers,  but  the  aggregate  premiums,  less 
the  aggregate  losses  and  claims,  were  made 
payable  to  the  third  party,  who  was  to  pay 
them  into  a  joint  account.  The  current 
balances  to  the  credit  of  the  joint  account  were 
to  be  held  on  trust  to  recoup  the  reinsured 
losses  and  claim.  No  part  of  the  balance 
was  payable  to  the  reinsurers  until  1913,  when 
the  actual  profit  for  the  year  1910  was  to  be 
ascertained  and  paid  to  the  reinsurers,  less  a 
sum  held  in  reserve  to  provide  for  unascer- 
tained liabilities,  and  not  paid  over  until  all 
risks  had  run  ofif.  The  liquidator  of  the  Law 
Car  Corporation  contended  that  the  contract 
was  a  charge  on  book  debts  of  the  Corporation 
within  sect.  93,  sub-sect.  1  (<'),  and  not  having 
been  registered,   was  void  against  him. 

Held — that  the  contract  on  its  true  construc- 
tion created  no  charge  on  the  book  debts,  and 
therefore  did  not  require  registration. 
In  re  Law  Car  and  General  Insurance  Cor- 

[PORATION,  [1911]  W.  N.  91  ;    55  Sol.   Jo. 
407— Eady,  J. 

Affirmed  on  Appeal— [1911]  W.  N.  101  ; 
131  L.  T.  Jo.  596— C.  A. 

(f)  Validity. 

14.  Floating  Charge  ivitliin  Three  Months  of 
Winding-up — Meaning  of  "  Cash  " — Agreement 
for  Floating  Charge  —  Registration  —  Com- 
panies (Consolidation)  Act,  1908  (8  Edw.  7), 
c.  69),  ss.  93,  212.]— The  object  of  sect.  212 
of  the  Companies  (Consolidation)  Act,  1908, 
was  to  prevent  insolvent  companies  from  creat- 
ing floating  charges  to  secure  past  debts  or 
for  moneys  which  do  not  go  to  swell  their 
assets  and  become  available  for  creditors. 

The  term  "  cash  "  in  sect.  212  is  not  to  be 
interpreted  by  the  light  of  the  decisions  as  to 
the  meaning  of  that  term  in  sect.  25  of  the 
Companies  Act,  1867. 

Where  moneys  are  advanced  to  secure  the 
liability  of  a  company  under  an  antecedent 
independent  guarantee,  debentures  giving  a 
floating  charge  created  by  the  company  in 
favour  of  the  guarantors,  who  find  money  to 
pay  off  the  debt  owing  by  the  company  and 
guaranteed  by  them,  are,  if  the  company  goes 
into  winding-up  within  three  calendar  months 
after  the  issue  of  the  debentures,  invalid  unless 


it  is   proved   that   the   company   was   solvent 
immediately  after  the  creation  of  the  charge. 

Quccre  whether  it  is  necessary  to  register 
under  sect.  93  of  the  Act  an  agreement  by 
a  company  to  give  a  debenture  containing  a 
floatiiig  charge  on  its  assets,  where  no  deben- 
ture has  actually  been  issued. 
In   re  Orleans   Motor   Co.,   Ld.,    [1911]   2 

[Ch.  11  ;  80  L.  J.  Ch.  477  ;  104  L.  T.  627  ; 
18   Manson,   287— Parker,   J. 

15.  Floating  Charge  ivithin  three  Months  of 
Windinq-tip — Sol renc >/  of  Company —  Compa n ies 
{Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  212.] 
— Under  sect.  212  of  the  Companies  (Consolida- 
tion) Act,  1908,  a  floating  charge  created  within 
three  months  of  the  winding-up  is  invalid,  except 
to  the  amount  of  any  cash  paid  at  the  time, 
unless  the  company's  business  is  actually  solvent 
at  the  time,  apart  from  the  value  of  the  fixed 


HoDSON  V.  Blanchards  (London),  Ld.,  131 
[L.  T.  Jo.  9— Neville,  J. 

X.  DEEDS  OF  ARRANGEMENT. 

[No  paragiaiilLS  in  this  vol.  of  tlie  Dige.st.] 

XI.  DEFUNCT  COMPANY. 

Sec  No.  58,  infra. 

XII.  DIRECTORS. 

See  also  Nos.  25,  52,  infra. 
(a)  General. 

16.  Contract  hij  Company  to  Manage  Real 
Estates — Appointment  of  its  own  Directors  as 
Agents — Rights  of  Directors  to  Mahe  a  Profit 
out  of  the  Contract  —  Articles  of  Association 
— Fiduciary  Position — Directors  as  Trustees.] — 
By  an  agreement  of  April,  1893,  a  company 
arranged  with  the  plaintiff  to  manage,  develop, 
and  realise  his  estates  on  certain  terms  as  to 
remuneration,  and  in  the  course  of  such 
management  employed  one  of  its  directors,  who 
was  a  solicitor,  to  act  professionally  for  the 
estates  and  paid  his  bill  of  costs,  which  in- 
cluded profit  items  ;  another  director,  who  was 
an  estate  agent,  to  manage  at  a  salary  a 
business  connected  with  the  estates  ;  another 
director,  who  was  an  auctioneer,  to  act  as 
auctioneer  on  all  sales  of  the  estates  at  the 
usual  commission  ;  and  gave  its  secretary,  who 
was  a  chartered  accountant,  an  additional 
salary  for  keeping  the  books  of  the  estates, 
which  were  of  a  complex  nature  :  — 

Held — that  on  the  construction  of  the  agree- 
ment the  company  were  not  entitled  to  make 
any  charge  for  or  in  respect  of  the  keeping  of 
the  accounts  required  to  be  kept  by  the 
company. 

Decision  of  Neville,  J.  ([1910]  2  Ch.  408  ; 
80  L.  J.  Ch.  36  ;    103  L.  T.  498)  aflirmed. 

Held,  also  (Moulton,  L.J.,  dissenting) — that 
the  directors  stood  in  a  fiduciary  relation  to  the 
company  but  not  to  the  plaintiff,  and  that  the 
profit  costs,  salary,  and  commission  paid  to  the 
directors  in  their  professional  capacity  might 
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XII.  Directors — Continued. 
be  allowed  in  taking  the  accounts  between  the 
plaintiff   and   the  company   under   the  agree- 
ment. 

Decision  of  Neville,  J.  (siiin'o)  reversed  on 
this  point. 

Per  Moulton,  L.J.  :  Where  a  limited  com- 
pany undertakes  the  administration  of  a  trust, 
the  directors,  as  individuals,  are  in  a  different 
position  from  an  ordinary  agent,  and  are  liable 
for  matters  of  personal  conduct  inconsistent 
with  their  full  knowledge  of  the  fiduciary 
character  of  the  duties  which  in  the  name  of 
the  company  they  have  to  carry  out,  and, 
consequently,  in  the  present  case  the  directors 
could  not  use  their  position  as  de  facto 
administrators  of  a  trust  to  profit  themselves  or 
one    another. 

Kav(in<i(jh  v.  World nqmaiis  Benefit  Building 
Society  ([189G]  1  I.  E.  56)  discussed  and  dis- 
approved. 

Bath  r.   Standard   Land   Co.,   Ld.,   [1911] 

[1  Ch.  618  ;  80  L.  J.  Ch.  426  ;  104  L.  T.  867  ; 

27  T.  L.  R.  393  ;  55  Sol.  Jo.  482  ;  18  Manson 

258— C.  A. 

17.  Director  Interested  in  Shares — Forfeiture 
for  Non-payment  of  Colin — Notice.^ — A  director 
of  a  company,  who  has  been  a  director  from  the 
foundation  of  the  company,  and  has  taken  an 
active  part  in  the  management,  and  was  himself 
present  at  a  meeting  of  the  directors  at  which  a 
resolution  was  passed  declaring  certain  shares, 
in  which  he  was  beneficially  interested,  forfeited 
for  non-payment  of  calls,  and  himself  supported 
such  resolution,  will  not  be  allowed  to  set  up 
that  the  directors  were  illegally  appointed,  so 
that  everything  done  by  them  was  void  ah  initio, 
or  that  notice  of  his  own  acts  was  not  legally 
served  upon  him. 

Jones  r.  North  Vancouver  Land  and  Im- 
[PROVEMENT  Co.,  79  L.  J.  P.  C.  89  ;  102  L.  T. 
377;  17  Manson,  349  ;  47  Sc.  L.  R.  896 -P.  C. 

(b)  Appointment. 

See  No.  22,  infra. 

(c)  Fiduciary  Relation. 

18.  Ayreement  Not  to  Carry  on  Bminess  in  Com- 
petition with  Company — Company  in  TAqnida- 
tion — Breach  of  Agreement — Taking  Lids  of 
Company's  Customers.] — The  defendant  agreed 
to  become  managing  director,  of  a  company  for 
seven  years  at  a  specified  salary,  and  he 
covenanted  that  he  would  not  while  holding 
office  as  director  or  within  seven  years  after 
ceasing  to  hold  such  office  carry  on  any  busi- 
ness in  competition  with  that  carried  on  by 
the  company.  While  the  defendant  held  office 
as  director  an  order  for  the  compulsory 
winding  up  of  the  company  was  made,  and 
thereupon  the  defendant  started  a  competing 
business,  having  previously  obtained  from  the 
company's  books  lists  of  their  customers.  In 
an  action  by  the  company  in  liquidation  to 
restrain  the  defendant  from  carrying  on  such 
competing  business,  and  for  delivery  up  of  all  ' 


lists  of  the  names  and  addresses  of  the  com- 
pany's customers  copied  or  extracted  from 
their  books  :  — 

Held,  by  Joyce,  J.  ([1910]  1  Ch.  336  ;  102 
L.  T.  7  ;  26  T.  L.  R.  251  ;  54  Sol.  Jo.  249)— 
(1)  that  the  plaintiff  company  were  entitled 
to  delivery  up  of  such  lists  of  the  names  and 
addresses  of  their  customers  ;  but  (2)  that  the 
winding-up  order  operated  as  a  discharge  or 
dismissal  of  the  defendant  as  director  of  the 
company,  and  that  therefore  the  defendant 
was  no  longer  bound  by  the  covenant  not  to 
carry  on  business  in  competition  with  the 
company. 

General  Billposting  Co.  v.  Atkinson  ([19091 
A.  C.  118)  applied. 

On  appeal  by  the  company  from  the  refusal 
to  grant  an  injunction  :  — 

Held  (Buckley,  L.J.,  di&senting) — that  as 
the  company  could  not  allege  and  prove  that 
they  had  performed  their  part  of  the  bargain 
and  were  ready  also  to  perform  it  in  the 
future,  they  were  not  entitled  to  an  injunc- 
tion. 

Decision  of  Joyce,  J.  (supra^    affirmed. 

Measures    Brothers,      Ld.      v.      Measlties, 

[1910]    2    Ch.    248  ;     102    L.    T.    794  ;    26 

T.  L.  R.  488  ;  54  Sol.  Jo.  521;   18  Manson, 

40— C.  A. 

19.  Canada — Sale  of  Bailway  to  a  Company 
by  its  Promoters  —  Purchase  authorised  by 
its  Incorporating  Act  —  Promoters  the  only 
Shareholders — Sale  and  Purchase  upheld  as 
Intra  Vires  the  Company.'] — A  syndicate  of 
four  persons  procured  a  Quebec  Act  incor- 
porating a  railway  company  which  they  had 
promoted  and  subscribed  for  $300,000  of  the 
company's  shares  (being  all  that  were  issued), 
and  were  with  others  whom  they  had  quali- 
fied elected  directors.  They  then  purchased  a 
railway  themselves,  and  the  incorporated  com- 
pany, being  empowered  so  to  do  by  their  Act, 
purchased  the  said  railway  from  them  for 
1648,000,  paying  for  it  by  taking  credit  for 
the  said  subscription  and  acknowledging  in- 
debtedness to  the  said  four  persons  of  the 
balance  of  $348,000  in  equal  shares.  On  the 
insolvency  of  the  said  incorporated  company 
and  of  another  company  with  which  it  had 
been  amalgamated  their  railways  were  sold, 
and  the  respondent  company,  to  whom  the 
syndicate's  claim  had  been  assigned,  claimed 
to  rank  as  creditors  against  the  proceeds  of 
sale. 

Held — that  the  claim  must  be  allowed  ; 
that  the  incorporating  Act  authorised  the  pur- 
chase, and  whether  or  not  the  price  was  ex- 
cessive every  one  interested  in  the  capital  of 
the  company  concurred  in  the  purchase  with 
full  knowledge  of  all  the  circumstances. 

Salomon  v.  Salomon  ([1897]  A.  C.  22)  fol- 
lowed. 

Attorney-General  foe  Canada  v.  Standard 

[Trust    Company    of    New    York,    [1911] 

A.    C.    498  ;     80    L.    J.    P.    C.    189  ;     105 

L.  T.  152— P.  C. 
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(d)  Misfeasauce. 
St'cif-w  No.  ',;?,  infra. 

20.  Diitii~I,i(ihiHttj--A(h>pth)(]  mid  Cttrri/itig 
out  ('<»// nirf  —  Ciim/iiuiirx  {{'oiisuliilafioO  -"i^'f^ 
I'.toS  (8  E.hv.  7,  ('.  69),  .v.  21.').]— A  director's  duty 
rci|uircs  liim  to  act  with  such  care  as  is  rcasoTi- 
al>l.v  to  be  expected  from  him,  having  regard  to 
his  "knowledge  and  experience.  He  is  not  bound 
to  bring  aiiy  special  qualifications  to  his  office, 
but  if  he  is  acquainted  with  the  particular 
business  carried  on  by  the  company  he  must 
give  the  company  the  advantage  of  his  know- 
ledge when  transacting  the  company's  business. 
He  is  not  bound  to  take  any  definite  part  in  the 
conduct  of  the  company's  business,  but  so  far  as 
he  does  undertake  it  he  must  use  reasonable 
care  in  its  despatch.  Such  reasonable  care  must 
be  measured  by  the  care  an  ordinary  man  might 
be  expected  to  take  in  the  same  circumstances 
on  his  own  behalf.  He  is  not  responsible  for 
damages  occasioned  by  errors  of  judgment. 
Where  the  company  of  which  he  is  a  director 
has  been  formed  for  the  purpose  of  carrying  out 
a  contract,  but  a  discretion  is  left  to  the  directors 
by  the  articles,  the  directors  are  bound  to 
exercise  their  discretion  with  regard  to  adopting 
the  contract. 

One  of  the  articles  of  association  of  a  company 
provided  that:— "No  director  shall  be  liable 
....  for  any  loss,  damage,  or  misfortune  what- 
ever which  shall  happen  in  the  execution  of  the 
duties  of  his  office  or  in  relation  thereto  unless 
the  same  happen  through  his  own  dishonesty." 

Held  —  that  it  was  not  illegal  for  the 
company  to  engage  its  directors  upon  such 
terms,  and  that  the  article  was  intended  to 
relieve  the  directors,  who  acted  honestly,  from 
liability  for  damages  occasioned  even  by  their 
negligence,  where  such  negligence  was  not 
dishonest. 

The  words  "breach  of  trust  "in  sect.  215  of 
the   Companies    (Consolidation)    Act,   1908,  are 
intended  to  include  breach  of  duty. 
In  re  Brazilian  Rubber  Plantations  and 

[Estates,  Ld.,  [1911]  1  Ch.  425 ;  80  L.  J. 

Ch.  221  ;  103  L.  T.  697  ;  27  T.  L.  R.  109  ;  18 
Manson,  177 — Neville,  J. 

21.  Qiialitication  Sliaves  —  SItares  lield  in 
Trust  fur  Promoter.] — It  is  a  misfeasance  for 
directors  of  a  company  to  qualify  by  taking 
shares  from  its  promoters,  holding  them  in 
trust  for  the  promoter,  and  executing  a  blank 
transfer  which  the  promoter  may  fill  up  and 
so  disqualify  the  director  whenever  he  pleases, 
the  result  being  that  the  directors  are  bound 
to  act  according  to  the  will  of  the  promoter. 

Eden  v.  Ridsdales  Railway  Lamp  and  Light- 
ing Co.  ((1889)  23  Q.  B.  D.  368)  and  Archer's 
Case  ([1892]  1  Ch.  322,  337,  841)  applied. 
In  be  London  and   South  Western  Canal 

[Co.,  Ld.,  [1911]  1  Ch.  346  ;  80  L.  J.  Ch.  234  ; 
104  L.  T.  95  ;  18  Manson,  171— Eady,  J. 

(e)  Prospectus. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


(f)  Powers. 

See  also  No.  2,  .wpra. 

22.  Appointment  of  Managing  Director— Con- 
trol of  Management  by  Company  in  General 
Meeting  —  Construction  of  Articles  of  Associa- 
tion.]—The  directors  of  a  company  were  em- 
powered by  the  99th  article  of  association  to 
appoint  a  managing  director,  and  by  the  113th 
article  to  carry  on  the  management  of  the 
business  of  the  company,  subject  to  such 
regulations  as  might  be  prescribed  by  the  com- 
pany in  general  meeting.  The  directors 
appointed  one  of  their  number  as  managing 
director,  contrary  to  the  wishes  of  a  majority 
of  the  shareholders,  who  at  a  general  meeting 
carried  a  resolution  that  another  should  be 
appointed. 

Held — that  the  appointment  of  a  managing 
director  was  vested  in  the  directors,  and  was 
outside  the  provisions  of  article  113,  and  that 
the  motion  for  an  interim  injunction  restrain- 
ing the  directors  from  acting  on  their  resolu- 
tion appointing  a  managing  director  accord- 
ingly   failed. 

Dicta  of  Buckley,  L.J.,  in  Gramophone  and 
Typewriter,  Ld.  v.  Stanley  ([1908]  2  K.  B. 
89,  105)  applied. 

Thomas  Logan,  Ld.  v.  Davis,  104  L.  T.  914  ; 
[55  Sol.  Jo.  498— Warrington,  J. 

Held  on  Appeal  (without  any  final  opinion 
being  expressed  as  to  the  applicability  of  the 
articles) — that  the  motion  for  the  interim  in- 
junction was  not  maintainable — 105  L.  T. 
419— C.  A. 

23.  Management  —  Balance  Sheet  —  Under - 
valuation  of  Stock — Concealed  Assets — Ultra 
Vires  —  Action  by  Objecting  SItareholder  — 
Releratwy  —  Comjjanies  (^Consolidation)  Act, 
1908  (8  Edw.  7,  c.  69),  ss.  113,  281.]  —  A 
shareholder  in  a  limited  company,  carrying  on 
the  business  of  timber  merchants,  brought  an 
action  of  declarator  and  interdict  against  the 
company,  in  which  he  averred  that  the  balance 
sheet  issued  by  the  directors  and  passed  by  a 
general  meeting  was  false  and  vltra  vires,  in 
respect  that  the  stock  of  timber  was  entered 
therein  at  less  than  its  true  market  value, 
whereby  a  part  of  the  profits  earned  by  the 
company  were  concealed  from  the  share- 
holders, but  he  made  no  averment  of  fraud  on 
the  part  of  the  directors  : — 

Held— that  the  valuation  of  the  stock  of 
timber  was  an  administrative  matter  within 
the  discretion  of  the  directors  in  connection 
with  which  they  were  answerable  alone  to 
the  general  body  of  shareholders  of  the  com- 
pany; that  there  was  no  relevant  averments 
of  ultra  vires  actings  on  the  part  of  the  com- 
pany or  the  directors;  and  the  action  dis- 
missed. 

Young  v.  Brownlee  &  Co.,  [1911]  S.  C.  677  ; 
[48  Sc.  L.  R.  462— Ct.  of  Sess. 

(g)  Qualification. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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XII.  Directors — Continued. 

(h)  Quorum. 

24.  Allotmrnt—Mhihiiuni  Numlirr  of  Direct orii 
—  Quorum — J'oiver  for  Continvinff  Directors'  to 
j^ct — Mi/iiitnnn  Xi/iiiher  never  Appointed — Allot- 
ment hji  (Jnoritm  heing  lexs  than  Mininnim,  A  um- 
ber— Inrdliditij  —  Edoppel  —  Practice — Rectiji- 
cution  of  Register  on  Application  of  Comjjany.] 
—The  articles  of  association  of  a  company  pro- 
vided that  the  number  of  directors  should  not 
be  less  than  four  or  more  than  eight ;  that  the 
two  vendors  should  be  the  first  directors  ;  that 
the  first  directors  should  have  power  "before  the 
first  general  meeting  to  appoint  additional  direc- 
tors but  so  that  the  number  should  not  exceed 
seven  ;  that  continuing  directors  might  act  not- 
withstanding any  vacancy  ;  that  three  directors 
should  be  a  quorum.  The  two  first  directors 
appointed  a  third,  and  the  three  held  board 
meetings  and  allotted  shares,  including  2,000 
shares  which  were  allotted  as  fully  paid  by  way 
of  commission  to  M.,  the  promoter  of  the  com- 
pany. M.  had  transferred  some  of  his  shares  to 
H.,'the  solicitor  of  the  company,  partly  as  a 
gift  and  partly  in  payment  of  his  costs,  and 
others  to  bond  fide  purchasers.  The  company 
never  really  commenced  business  and  was  ordered 
to  be  wouuil  up  compulsorily  on  the  petition  of 
shareholders.  The  vendors,  who  had  acted 
honestly,  paid  all  the  debts  of  the  company  and 
repaid  the '' bond  fide"'  shareholders  what  they 
had  paid,  taking  transfers  of  their  shares.  The 
liquidator  took  out  a  summons  in  the  name  of 
the  company  to  rectify  the  register  by  striking 
off  the  names  of  M.  and  H.  M.  and  H.  had  full 
notice  and  knowledge  of  the  articles  and  the 
circumstances,  but  the  effect  of  striking  off  their 
names  would  be  to  leave  the  vendors  the  only 
shareholders  of  the  company  and  enable  them  to 
take  back  their  property  : — 

Held — that  there  never  having  been  a 
properly  constituted  board  of  directors,  the 
allotments  made  by  the  three  directors  could 
not  be  justified  either  because  they  were  a 
quorum  or  because  they  were  continuing  direc- 
tors ;  that  the  original  allotment  to  M.  was  bad, 
and  nothing  in  the  circumstances  estopped  the 
company  from  applying  to  rectify  the  register, 
and  the  names  of  M.  and  H.  must  be  removed. 
In  ee  Sly,  Spink  &  Co.,  [1911]  2  Ch.  430: 
[105  L.  T.  3G1— Neville,  J. 

(i)  Remuneration. 

[No  paiagiaplis  in  this  \ol.  oi  tlie  Digest.) 

(k)  Vacation  of  Office. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


XIII.  DIVIDENDS. 

See   Settlements,    No.    22 
WORKS,  No.  2. 


Water- 


(a)  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Payment  out  of  Capital. 

[No  paragraphs  in  this  vol.  of  the  Digest. 

(c)  Preference  Shares. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


XIV.  FLOTATION  AND  INCORPORATION. 

[No  paragrajihs  in  this  vol.  of  the  Digest.] 

XV.  MANAGEMENT. 

[No  paragraphs  in  this  vol.  of  the  Digest,] 

XVI.  MEETINGS. 

See  also  No.  2,  supra  ;  No.  33,  infra. 
(a)  General. 

See  also  No.  22,  supra. 

25.  Failure  to  hold  General  Meeting  of  Company 
— List  of  Memhcrs  and  Siimmar;/ — Default  in 
Forwardinq  to  J,'ri/i.str/ir—Llahiiifi/  to  Penalty 
—  Companies {Con.solidiit ion)  Act,  l'.»0S  (8  Edw.  7, 
c.  (59),  ss.  2(1,  64.]  It  (liicciiirs  of  a  company 
knowingly  and  wilfnllv  jMMuiit  default  by  the 
company  in  comiilyin-  wii  h  ilic  requirements  of 
sect.  26  of  the  ('niiipaiiir>  (CmsMlidation)  Act, 
1908,  as  to  tlir  scndiiiL^  in  ilir  l;r;jistr:ir  of  Com- 
panies an  annual  list  nt  iiiriiiliers  and  summary, 
they  are  liable  to  the  penalty  imposed  by  that 
section,  notwithstanding  that  the  company  has 
not  held  a  general  meeting  in  any  year,  if  the 
directors  have  been  knowingly  parties  to  the 
default  of  the  company  in  not  holding  such 
general  meeting. 

Gibson  V.  Barton  ((1875)  L.  R.  10  Q.  B.  329) 
followed. 

Park   r.   Lawton,    [1911]    1    K.  B.    588;    80 

[L.  J.  K.  B.  396  ;    104  L.  T.   184  ;  75  J.   P. 

163;    27    T.  L.  R.    192;    18    Manson,    151— 

Div.  Ct. 

(b)  Extraordinary. 

26.  Reduction  of  Capital  —  Extraordinary 
Resolution— Statutory  Majority— Decla ration  of 
Chairman  that  Resolution  Carried— Com jjanies 
iConsoUdation)  Act,  1908  (8  Edw.  7,  c.  69), 
s.  69  (1)  and  (3).]— C.  &  Co.,  Ld.,  brought 
a  petition  for  confirmation  of  reduction  of  capital. 
An  extraordinary  resolution  in  favour  of  the 
proposed  reduction  was  passed  at  a  meeting'at 
which  twelve  sharehoklers  who  were  entitled  to 
vote  were  present.  Of  these  eight  voted  for  the 
resolution,  two  against  it,  and  two  did  not  vote 
at  all.  No  poll  was  demanded,  and  the  chairman 
declared  the  resolution  carried. 

Held — that  the  extraordinary  resolution  had 
not  been  duly  passed,  in  respect  that  a  majority 
of  three-fourths  of  the  members  entitled  to  vote 
who  were  present  at  the  meeting  hail  not  voted 
in  its  favour,  as  required  by  sub-sect.  1  of  sect.  69 
of  the  Companies  (Consolidation)  Act,  1908,  and 
that  the  chairman's  declaration  that  the  resolu- 
tion was  carried  did  not  legalise  the  proceedings, 
it  being  apparent  on  the  face  of  them  that  the 
statutory  requirements  had  not  been  complied 
with. 

In  re  John  T,  Clark  &  Co.,  48  Sc.  L.  R.  154 
[— Ct.  of  Sess. 

(c)  Special  Resolution. 

27.  Form  of  Notice  of  Meetiny—ConqMnies 
{Consolidation~)  Act,  1908  (8  Edw.  7,  c.  69), 
s.  69  (2)  («).]— It  is  not  necessary  that  the 
notice  convening  a  meeting  at  which  a  special 
resolution  is  to  be  passed  should  state  that  such 
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X  \'  I .  Meetings  -  r,»itlnvr<l. 
icsolution  is  to  be  jiioposcd  as  an  extranrclinary 
iosuluti..n   as  sod.  li'.t,  sub-sect.  2  («),  of  the  Com- 
panies C^'oiisolidation)  Act,   1908,    only  refers  to 
the  passin.i;  of  thi 


resolution,  not  to  the  calling 
together  of  tlio  meeting  for  the  purpose  of  pass- 
ing it. 

In  ke  Penakth  Pontoon  Slipway  and  Ship 

[Uepairing  Co.,  Ld.,  [1!U1]  W.  N.  240  ;  .'50 

Sol.  Jo.  121— Eady  J. 

(d)  Separate  Class  Meeting. 

28.  "  Meetiiiii'' — Sole  ] 'reference  Slid rehulder.'] 
— Although  a  single  individual  cannot  constitute 
"a  meeting"  in  the  ordinary  sense  of  that  word 
the  context  may  sliow  the  word  to  be  used  in  an 
unusual  sense  and  in  such  a  way  as  to  include 
the  formal  consent  of  the  sole  member  of  the 
class,  the  consent  of  which  is  required  to  be 
obtained  ''at  a  meeting." 

Sharp  V.  Dawes  ((187f.)   2  Q.  B.  D.  26)  and 
In  re  Sanitary  Carbon  Co.  ([1877]  W.  N.  223) 
commented  upon. 
East  r.  Bennett   Buothees,  Ld.,  [1911]   1 

[Ch.  163  ;  80  L.  J.  Ch.  123  ;  103   L.   T.   826  ; 

27  T.  L.  li.  103  ;  55  Sol.  Jo.  92  ;  18  Manson,  145 
— Warrington,  J. 

29.  Scheme  of  Arrangement — Wind'ing  Up — 
Four  ChiKseaof  Sliareliohler.s — Srhenie  Aj)2)rore(l 
h)j  Three  CI  asses— ^o  Meefni,/  of  Fourth  Class 
—  Consequent  Dismissal  of  I'etition  for  Sanction 
— Scheme  Suhsc/uentli/  Approved  hij  Fourth 
Class— A^o Fresh  Meet i mis  of  Other  Three  Classes 
— Fresh  Petition — Company — Companies  {Con- 
solidation) Act,  1908  (8  Edw.  7,  c.  69),.?.  120.]— 
A  petition  for  sanction  of  a  scheme  of  arrange- 
ment was  dismissed,  as  it  appeared  that  the 
scheme  had  been  approved  by  separate  class 
meetings  of  groups  A,  B,  and  D  of  the  share- 
holders, but  that  there  had  been  no  meeting  of 
group  C,  who  were  then  strongly  opposed  to  the 
scheme.  \_See  [1910]  2  Ch.  477  ;  Butterworth's 
Yearly  Digest,  1910,  col.  81.]  Subsequently  a 
separate  meeting  of  group  C  was  held.  It  was 
attended  in  person  or  by  proxy  by  members 
holding  considerably  more  than  three-fourths  of 
the  shares  in  group  C,  including  all  the  former 
opponents,  and  the  scheme  was  unanimously 
approved  at  the  meeting.  The  company  and  its 
liquidator  then  presented  the  present"  petition 
without  holding  fresh  meetings  of  groups  A,  B 
and  D,  no  notice  of  opposition  having  been  re- 
ceived from  any  member  of  those  groups. 

Held — that  the  scheme  should  be  sanctioned, 

subject  to  a  small  modification,  without  requiring 

fresh  meetings  of  groups  A,  B,  and  D. 

In  re  United    Provident   Assurance  Co., 

[1911]  AV.  N.   40;    45   L.  J.   N.   C.    108— 

Eady,  J. 

XYII.  MEMORANDUM  OF  ASSOCIATION. 

(a)  General. 

30.  Conversion  of  Friendly  Society  into  Com- 
pany—Extension of  Objects— mtxa,  Yires— Regis- 
tration of  Com2)any— Friendly  Societies  Act,  1896 


(59  &  60  Vict.  e.  25),  s.  71 — Companies  (Consolida- 
tion^ Act,  1908  (8  Edw.  7,  c.  69),  s.  17.]— A 
registered  friendly  society  was  converted  into  a 
company  limited  by  guarantee,  and  the  objects 
of  the  company  as  set  forth  in  the  memorandum 
of  association  were  not  only  to  continue  the 
business  of  the  friendly  society,  but  also  to  carry 
on  all  kinds  of  insurance  business.  The  company 
was  duly  registered.  In  an  action  by  a  member 
suing  on  behalf  of  himself  and  all  other  members 
of  the  company  for  an  injunction  to  restrain  the 
company  from  exercising  the  powers  in  the 
memorandum  which  were  in  excess  of  those  of 
the  original  society  : — 

Held — that  even  assuming  that  the  plaintiff 
was  right  in  his  contention  that  it  was  not  com- 
petent for  the  friendly  society  to  convert  itself 
into  a  limited  company,  he,  as  a  member  of  the 
company,  was  not  entitled  to  an  injunction  to 
restrain'  the  company  from  carrying  out  the 
objects  of  its  memorandum  of  association. 

Decision  of  Eve,  J.  (102  L.T.  276  ;  26  T.  L.  R. 
357  ;  54  Sol.  Jo.  361)  affirmed. 
McGlade  r.  Royal  London  Mutual  Insur- 

[ANCE  Society,   Ld.,  [1910]  2  Ch.  169  ;  79 

L.  J.  Ch.  631  ;  103  L.  T.  155  ;  26  T.  L.  R.  471  ; 
54  Sol.  Jo.  505  ;  17  Manson,  358— C.  A. 

(b)  Alteration. 

31.  Objects  of  Company— Power  to  Purchase 
Other  r'nderfahinijs — Power  of  Amalgamation — ■ 
Power  of  S, tie— Sanction  of  Court— Companies 
(Consolidation)  Act,  1908  (8  Edw.  7,  c.  69), 
,5  9  (i.).]— The  Court,  under  sect.  9  of  the  Com- 
panies (Consolidation)  Act,  1908,  may  in  its 
discretion  sanction  very  wide  alterations  of  the 
objects  of  a  company,  including  the  addition  of 
a  power  to  purchase  other  undertakings,  a  power 
of  amalgamation  with  other  concerns,  and  a 
power  of  sale  of  the  whole  of  the  company's 
undertaking. 

In    re   New   Westminster    Brewery    Co., 
[1911]     W.    N.    247  ;     56     Sol.    Jo. 


141— 
Joyce,  J. 

32.  Objects  of  Company— Power  to  Lease 
Undertaking  —  Sanction  of  Court—  Companies 
(Consolidation)  Act,  1908  (8  Edw.  7,  c.  69), 
g^  9  (i.).]— The  Court,  under  sect.  9  of  the 
Companies  (Consolidation)  Act,  1908,  may  in 
its  discretion  sanction  alterations  of  the  objects 
of  a  company,  which  include  the  addition  of  a 
power  to  lease  the  whole  undertaking  of  the 
company. 

In   re   Anglo-American    Telegraph    Co., 

[Ld.,  [1911]  W.  N.    248;   56  Sol.  Jo.  141— 

Joyce,  J. 

XVIII.  NOTICES. 

33.  Notice  of  Meeting  —  "  Clea>7-  Bays  "  — 
Articles  of  Association — Construction.] — Under 
clause  152  of  a  company's  articles  of  association, 
where  a  given  number  of  days'  notice  was 
required  to  be  given,  the  day  of  service  was  to  be 
counted  in  the  number  of  days,  unless  otherwise 
provided.  Under  clause  65  "  seven  clear  days' 
notice  "  had  to  be  given  of  a  meeting,  and,  under 
clause  22,  "  fourteen  clear  days'  notice  "  of  any 
call. 
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XVIII.  HotiCBB— Continued. 

Held — that  clause  152  did  not  apply  to  the 
seven  clear  days'  notice  of  a  meeting  required 
inuler  clause  65,  and  that  the  day  of  service  of 
such  notice  could  not  be  counted  as  one  of  the 
seven  days. 

In  re  Pavilion,  Newcastle-upon-Tyne,  Ld. 
[AND  Reduced,  [1911]  W.  N.  235— Parker,  J. 

XIX.  PROMOTERS. 

See  P.ANKRUi'TCr,  No.  21. 

XX.  PROSPECTUS. 

See  also  No.  7,  siipva. 

(a)  General. 

34.  XoH-disclosvre  —Misrepresentation.']  — On 
an  application  by  a  person  for  the  rectification  of 
the  register  of  members  by  the  removal  of  his 
name  therefrom  on  the  ground  of  misrepresenta- 
tions in  the  prospectus  by  the  omission  to  dis- 
close a  certain  fact,  it  is  not  enough  for  the 
applicant  to  show  mere  non-disclosure  of  the 
fact ;  he  must  show  that  if  the  fact  had  been 
disclosed  it  would  falsify  some  statement  in  the 
prospectus. 

In    re    Christineville    Rubber    Estates, 

[Ld.,  [1911]  W.  N.  210  ;  28  T.  L.  R.  38  ;  5G 

Sol.  Jo.  53— Eve,  J. 

35.  Misrepresentation — Bejnidiation  of  Shares 
—  Applicatum  by  Sharekolder  to  Remove 
Name  from.  Register — Laches.] — In  February, 
1910,  the  applicant  applied  for  and  was 
allotted  shares  in  the  company.  In  the  middle 
of  May,  or  at  the  latest  by  the  end  of 
July,  the  applicant  became  aware  that  there 
were  misrepresentations  in  the  prospectus.  In 
December  he  applied  to  the  Court  to  have  his 
name  removed  from  the  register  on  the  ground 
of  the  misrepresentation. 

Held — that  the  lapse  of  time  between  the 
discovery  of  the  true  state  of  things  and  repudia- 
tion was  too  long,  and  precluded  the  applicant 
from  obtaining  relief. 

In    re    Christineville   Rubber    Estates, 

[Ld.,   [1911]  W.   N.   210  ;  28  T.  L.  R.  38  ;  56 

Sol.  Jo.  53— Eve,  J. 

(b)  Liability  of  Directors. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

-     (c)  Particulars  required. 

36.  Pfevions  Offer  of  Shares  —  Remrdii  for 
Omission — Companies  (^Consolidation')  Art,  1908 
(8  Edvv.  7,  c.  69),  ss.  81,  285.]— In  February, 
1910,  a  prospectus  was  issued  on  behalf  of  a 
company,  headed  "  For  private  circulation 
only,"  but  also  containing  a  statement  that  it 
had  been  filed  with  the  Registrar  of  Joint 
Stock  Companies.  It  was  stated  that  this  pro- 
spectus was  distributed  by  the  promoter  only 
to  shareholders  in  certain  gas  companies  in 
which  he  was  interested,  and  not  more  than 
3,000  copies  were  sent  out.  In  April,  1910,  a 
second  prospectus  was  issued  which  contained 
no  statement  of  the  first  offer  of  shares.     B. 


applied  for  and  was  allotted  shares  on  the 
terms  of  the  second  prospectus.  He  died  soon 
afterwards.  His  executors  moved  to  rectify 
the  register  by  removing  his  name  on  the 
ground  that  there  was  a  breach  of  sect.  81 
of  the  Companies  (Consolidation)  Act,  1908, 
in  not  stating  the  offer  of  shares  contained  in 
the  first  prospectus  and  the  amount  sub- 
scribed :  — 

Held,  on  the  evidence— that  the  circulation 
of  the  first  prospectus  was  an  olTer  of  shares  to 
the  public  within  the  meaning  of  the  Act  of 
1908  ;  that  consequently  the  second  prospectus 
was  a  "subsequent  offer"  within  sect.  81  of 
the  same  Act  and  the  first  offer  ought  to  have 
been   stated. 

But  held— that  the  remedy  of  the  allottee 
was  in  damages  against  the  persons  responsible 
for  the  prospectus  and  not  by  rescission. 

In  re   Wimbledon  Ohjmpia,  Ld.    ([19101   1 
Ch.  630)  followed. 
In  re  South  of  England  Natural  Gas  and 

[Petroleum  Co.,  Ld.,  [1911]  1  Ch.  573  :  80 

L.  J.  Ch.  358  ;   104  L.  T.  378  ;  55  Sol.  Jo. 
442  ;  18  Manson,  241— Eadv,  J. 


XXI.  PROXIES. 

[No  paragraphs  in  this  vol.  of  the  Digest.! 

XXII.  RECEIVERS. 

See  also  No.  10,  su2}ra ;  Shipping, 
No.  30. 
37.  Appointment  of  Receiver  hy  Belentnre- 
holders — Remuneration,  hy  ivhom  2)ayahle — Re- 
ceiver Agent  of  Debenture-holders— Conteyancinq 
and  Law  of  Property  Act,  1881  (44  &  45  Vict. 
c.  41),  s.  19,  sub-ss.  1,  2,  3  ;  s.  24,  suh-ss.  2, 6.]— By 
debentures  issued  by  a  company,  its  undertaking 
and  aU  its  property,  both  present  and  future, 
were  charged  with  payment  of  the  debenture 
debts,  and,  by  a  condition  indorsed  on  and  form- 
ing part  of  the  debentures,  it  was  provided  that 
"  at  any  time  after  the  principal  moneys  hereby 
secured  become  payable,  the  registered  holder  of 
this  debenture  may,  with  the  consent  in  writing 
of  the  majority  in  value  of  the  outstanding 
debentures  of  the  same  issue,  appoint  by  writing 
any  person  or  persons  to  be  a  receiver  or  receivers 
of  the  property  charged  by  the  debentures,  and 
such  appointment  shall  be  as  effective  as  if  all 
the  holders  of  debentures  of  the  same  issue'  had 
concurred  in  such  appointment  ;  and  a  receiver 
so  appointed  shall  have  power  (1.)  to  take  pos- 
session of,  collect,  and  get  in  the  property  charged 
by  the  debentures,  and  for  that  purpose  to  take 
any  proceedings  in  the  name  of  the  company  or 
otherwise  as  may  seem  expedient ;  (2.)  to  carry 
on,  or  concur  in  carrying  on,  the  business  of  the 
company,  and  for  that  purpose  to  raise  money  on 
the  premises  charged  in  priority  to  the  deben- 
tures ;  (3.)  to  sell,  or  concur  in  selling,  any  of  the 
property  charged  by  the  debentures  after  giving 
the  company  at  least  seven  days'  notice  of  his 
intention  to  sell,  and  to  carry  any  such  sale  into 
effect  by  conveying  in  the  name  and  on  behalf 
of  the  company  ;  (4.)  to  make  any  arrangement 
or  comi)romise  which  he  or  they  shall  think  expe- 
dient in  the  interests  of  the   debenture-holders  ; 
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XXII.  Receivers  -  Cmit innrd. 
and  all  iiunicys  held  hy  such  rcccivnr  or  receivers 
sliall,  after  ])roviiiiiig  I'or  the  matters  specified 
ill  tlic  lirst  llirfc  i)ara,i,'rai)lis  of  clause  8  of  sec- 
tion 21  of  the  Conveyancint,'  and  J^awof  Property 
Act,  I.SSI,  and  for  the  purposes  aforesaid,  be 
applied  in  or  towards  satisfaction  j)ar'b  pa^.m  of 
the  debentures  ;  and  the  foregoing  provisions  in 
this  condition  shall  take  effect  as  and  by  way  of 
variation  and  extension  of  the  provisions  of 
sections  \_hl(i)ik'\  of  the  said  Act,  which  provi- 
sions so  varied  and  extended  shall  be  regarded 
as  incorporated  herein." 

The  principal  monej^s  secured  by  the  deben- 
tures liaving  become  payable,  a  receiver  was 
appointed  by  holders  of  the  majority  in  value' 
of  the  outstanding  debentures  under  the  above- 
mentioned  condition.  In  an  action  by  the  re- 
ceiver against  the  debenture-holders  by  whom  he 
was  appointed  for  remuneration  in  respect  of 
services  rendered  by  him  as  such  receiver  : — 

Held — upon  the  terms  of  the  before-mentioned 
condition  in  the  debentures,  that  in  rendering 
those  services  the  receiver  was  acting  as  agent 
of  the  debenture-holders  by  whom  he  was 
appointed,  and  not  of  the  company,  and  that  he 
was  therefore  entitled  to  remuneration  from  the 
debenture-holders. 

In  re  Vlmhos,  Ld.  (  [1900]  1  Ch.  470)  and 
Robinson  Printing  Co.  v.  Clue,  Ld.  ([19051 
2  Ch.  123)  followed. 

Deyes  v.  Wood,  £1911]  1   K.  B.  806  ;  80  L.  J. 
[K.  B.  553  ;  104  L.  T.  404  ;  18  Manson,  229— 

C.  A. 

XXIII.  RECONSTRUCTION. 

[No  paragraplis  in  this  vol.  of  the  Digest. 

XXIV.  REDUCTION  OF  CAPITAL. 

See  also  No.  2(),  suj>ra. 

(a)  General. 

88.  Scheme  —  Confirinatkni  —  Jurisdiction  — 
Costs  of  Hissetitient  Shareholder  —  Conijjanies 
(^Consolidation)  Act,  1908  (8  Edw.  7,  c.  69), 
s.  46.]— A  scheme  for  the  reduction  of  the 
share  capital  of  a  company  comes  within 
sect.  46  of  the  Companies  (Consolidation)  Act, 
1908,  although  it  differentiates  between  the 
holders  of  the  same  class  of  shares  to  th& 
extent  of  paying  off  some  and  not  others,  and 
imposes  upon  the  shareholders  whose  shares 
are  to  be  extinguished  the  obligation  to  accept 
debenture  stock  in  lieu  of  cash,  and  also 
involves  the  advance  to  the  company  of  the 
moneys  to  be  utilised  in  redemption  of  the 
share  capital  by  the  very  persons  whose  shares 
are  to  be  redeemed. 

In  re  Nixon's  Navigation  Co.  ([1897]  1 
Ch.  872)  followed. 

The  Court  may  make  it  a  term  of  the  con- 
firmation of  such  a  scheme  that  the  costa 
of  a  dissentient  shareholder  who  has  assisted 
the  Court  by  his  criticism  of  the  scheme  shall 
be  provided  for  by  the  company. 
In  be  Thomas  De  La  Eue  &  Co.,  Ld.,  [19111 

[2   Ch.    361;    105   L.    T.    542;    55    Sol.    Jo. 
715— Eve,   J. 


39.  T)i.y,ensii,,i  mith  Words''  and  lieduced''— 
Comjxuii/  CiirniiiKi  on  liusinrss  Ahroiul — Com- 
piinirs  (Consnlidorton)  Act,  1908  (8  Edw.  7,  C.69), 
s.  48.] — On  the  confirmation  of  a  reduction  of 
capital  it  is  not  the  general  practice  to  allow 
the  use  of  the  words  "  and  Reduced  "  to  be  dis- 
pensed with  in  the  case  of  companies  carrying 
on  business  abroad. 

In  ue  Lindner  &  Co.,  [1911]  W.  N.  66  ;  130 

[L.    T.    Jo.    505;     45    L.    J.    N.    C.     186— 

Joyce,  J. 

40.  Petition  for  Confirmation  —  Omission  of 
Words  "and  Reduced" — Cbmpani^s  {Consolida- 
tion-) Act,  1901  (8  Edw.  7,  e.  69),.?.  48.]— C.  &  Co., 
Ld.,  having  passed  and  confirmed  a  resolution  for 
reduction  of  capital,  presented  a  petition  to  the 
Court  for  confirmation  of  the  proposed  reduc- 
tion. The  company  did  not,  on  and  from  the 
presentation  of  the  petition  for  confirmation, 
add  the  words  "and  reduced"  to  its  name,  as 
required  by  sect.  48  of  the  Companies  (Consolida- 
tion) Act,  1908. 

Held— that  the  petition  was  incompetent  in 

respect  that  the  company  had  failed   to  comply 

with  the  terms  of  the  statute. 

In  re  John  T.  Clark  &  Co.,  Ld.,  48  Sc.  L.  R. 

[154— Ct.  of  Sess. 

41.  Objecting  Creditor — Claim  for  Rent  Under 
Unexpired  Lease — Contingent  Claim — Companies 
{Consolidation:)  Act,  1908  (8  Edw.  7,  c.  69), 
s.  49  (3).] — A  company  which  was  tenant  of 
certain  subjects  under  a  lease  presented  a  peti- 
tion for  confirmation  of  a  resolution  to  reduce 
its  capital.  The  proprietors  of  the  subjects 
objected  to  the  petition  being  granted  until 
the  company  either  consigned  the  rent  fer  the 
remainder  of  the  lease  or  granted  security 
therefor. 

Held— that  the  company's  liability  for  the 
rent  under  the  lease,  though  a  future,  was  not  a 
contingent  debt  in  the  sense  of  sect.  49,  sub- 
sect.  3,  of  the  Companies  (Consolidation)  Act, 
1908,  and  that,  as  the  company  was  unable  to 
consign  the  future  rent  or  grant  security  there- 
for, the  petition  must  be  dismissed. 
Palace  Billiard  Rooms,  Ld.  and  Reduced, 
[Petitioners,  49  Sc.  L.  R.  4— Ct.  of  Sess. 

(b)  Loss  of  Capital. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Power  to  Reduce. 

[No  paragraphs  in  this  vol.  ol  the  Digest.) 

(d)  Return  to  Shareholders  of  Capital  not 
required. 

42.  Power  to  return  Accumuhitcd  Projits  to 
Fidl ij  Paid  Shii reholders— Other  Sharesnot  Fully 
Paid-Companies  {Consolidation)  Act.  1908  (8 
Edw.  7,  f.69),.v.  40.]— Of  the  ordinary  £5  shares 
of  the  defendant  company,  there  were'  6,047  fully 
paid  and  53,953  which  were  paid  up  only  to  the 
extent  of  £1  per  share.  The  company,  having 
accumulated  a  large  reserve  fund,  passed  and 
confirmed  a  special  resolution  for  the  return  of 
£4  per  share  on  the  6,047  fully  paid  shares. 
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XXIV.  Eeduction  of  Capital. —  Continned. 

Held— that  the  companj'  had  power  under 
sect.  40  of  the  Companies  (Consolidation)  Act, 
1908,   to    reduce    the    paid-up    capital    in   the 
manner  proposed  by  the  special  resolution. 
Neale  r.  City  op  Birmingham  Tramways 

[Co.,  ri910]   2  Ch.  464:    79  L.  J.  Ch.   683; 

103  L.^^T.  o9  ;  26  T.  L.  R.  .588  ;  .54  Sol.  Jo.  651  ; 
18  Manson,  100— Eady,  J. 

XXV.  REGISTER  OF  MEMBERS. 

See  No.  24,  supra. 

XXVI.  REGISTRATION. 

43.  f'onchmceness  of  Cevtificate — Comjxinies 
Act,  1900  (63  &  64  Vict.  c.  48),  s.  1.]  — 
Sect.  1  of  the  Companies  Act,  1900,  does  not 
make  the  certificate  of  the  Eegistrar  of  Com- 
panies conclusive  tliat  the  company  in  respect 
of  which  he  has  granted  a  certificate  is  validly 
registered  and  is  not  in  reality  a  trade  union. 
The  section  only  deals  with  ministerial  acts. 
British  Association  of  Glass  Bottle  Manu- 

[facturers,  Ld.  v.  Nettlefold,  27  T.  L.  R. 
527— Hamilton,   J. 
See  also  S.  C.  Trade  and  Trade  Unions, 
No.  2. 

XXVII.  SALE  OF  UNDERTAKING. 

See  also  No.  48,  hifra. 

44.  rompaini  ,n  irhith  the  FiihVie  hire  Builds 
and  Jntrresis  —  l>rl,e,d  iire-Jwlder's  ArtioH  — 
Jurisdiction  to  Dirert  ii  S,t/e—C'n/stal  I'alaee 
Compinifx  Act,  1877  (40  &  41  Vict.  e.  cxvii.).] 
■ — Having  regard  to  its  character,  and  the  pro- 
visions contained  in  the  Act  by  whfch  it  was 
constituted  and  in  its  original  deed  of  settle- 
ment and  charter,  the  Crystal  Palace  Co.  is 
not  a  company  of  such  a  class  that  the  rights 
and  interests  of  the  public  in  the  company 
prevent  the  Court  from  directing  a  sale  of 
its  undertaking  and  property. 

Decision  of  Eady,  J.  ([1911]  W.  N.  74  ;  104 
L.  T.  251  ;  27  T.  L.  R.  305  ;  55  Sol.  Jo.  348) 
aiBrmed. 
In  re  Crystal  Palace  Company,  Fox  v.  The 

[Company,  [1911]   W.  N.  104  ;     104  L.  T. 
898  ;  27  T.  L.  R.  413— C.  A. 

45.  Gas  Worlts  —  Statutory  Sale  of  Fnder- 
tahintj  to  J/i/HieipaJiti/ — What  Included  in  Sale 
~]\'e.stcrn  Australia.]— Where  a  statuti'  authu- 
rises  the  sale  of  such  things  as  the  jihysical 
land,  buildings,  apparatus,  and  equipment  of 
such  a  body  as  a  gas  company — things  which 
are  comparatively  worthless  to  the  purchaser, 
unless  with  them  he  acquires  the  statutory 
powers  to  use  them  which  the  vendors  enjoyed 
— the  reasonable  conclusion  to  be  drawn  in  the 
absence  of  an  express  provision  dealing  with 
the  matter  is,  prima  facie,  that  the  sale  of 
the  physical  things  carries  with  it  to  the  pur- 
chaser the  right  and  power  to  use  them  as 
the  vendor  had  used  them,  and  that  that  right 
and  power  are  part  of  the  subject  sold. 
Perth  Gas  Co.  v.  City  of  Perth  Corpora- 

[tion,  [1911]    A.   C.   506  ;    80  L.   J.   P.   C. 

168  ;     105   L.    T.    266  ;     27   T.    L.    R.    526 

—P.  C. 


XXVIII.  SECRETARY. 

[No  ijaragi aplis  in  tliis  vol.  of  tlie  Digest.] 

XXIX.  SHAREHOLDERS. 

See  also  No.  25,  siqrra. 

46.  Ultra  vires  Resolution^— Injunction  to  Re- 
strain Compan\j  from  Acting  on  Resolution — 
Shareholder  Party  to  Resolution.']— A.  share- 
holder is  not  debarred  from  claiming  an  injunc- 
tion to  restrain  a  company  from  acting  on  an 
ultra  vires  resolution  by  tlie  fact  that  he  has 
himself  been  a  party  to  the  passing  of  the 
resolution,  and  has  assented  to  previous  illegal 
acts  done  under  it. 

Towers  v.  African  Tay  Co.  (  [1904]  1  Ch.  558) 
distinguished. 
MosELY  r.  Koffyfontein  Mines,  Ld.,  [1911] 

[1  Ch.  73  ;  80  L.  J.  Ch.   Ill  ;   103  L.  T.  616  ; 

27  T.  L.  R.  61  ;  55  Sol.  Jo.  44  ;  18  Manson,  86 

— C.A. 

See  S.  C.  on  appeal  under  VI.,  supra. 

XXX.  SHARES. 

(a)  General. 

47.  Irregular  Issue  of  Stock — Bomcs  Shares — 
Ultra  Vires — Winding  up — Surplus  Assets.]  — 
The  irregularity  committed  by  a  company  in 
issuing  fully  paid  stock  without  first  issuing 
shares  is  a  mere  irregularity  which  will  not  in 
equity  be  held  to  avoid  the  transaction,  but  can 
be  ignored,  and  the  stock  will  accordingly  be 
deemed  to  have  been  properly  issued. 

The  i.ssue  of  bonus  shares  being  wholly  ultra 
fires  in  this  case  such  shares  were  treated  as 
non-existent,  and  the  holders  thereof  were 
accordingly  neither  liable  to  pay  calls  thereon 
nor  entitled  to  rank  as  creditors  against  the 
company. 

In  re  Home  and  Foreign  Investment  and 
[AGENCY  Co.,  56  Sol.  Jo.  124— Eady,  J. 

(b)  Allotment. 

See  also  No.  24,  supra. 

48.  Issue  of  Shares  to  "  Company  or  to  its 
Nominees"  —  I'.rere/se  if  Option]  —  A  com- 
pany sold  its  business,  and  all  its  assets,  ex- 
cept uncalled  capital,  to  another  company, 
and  the  latter  company  agreed  to  issue  to 
the  former  or  to  its  nominees  certain  shares 
which  were  to  be  in  a  precisely  corresponding 
position  as  the  shares  of  the  selling  com- 
pany in  respect  of  being  fully  paid  or  of 
having  an  uncalled  liability.  The  purchasing 
company  purported  to  issue  the  shares,  on  most 
of  which  there  was  a  large  liability,  to  the 
selling  company  without  giving  it  an  oppor- 
tunity of  naming  any  nominees. 

Held — that  the  allotment  of  the  shares  in 
these  circumstances  was  not  warranted. 
In   re  National   Standard  Life  Assurance 

[Corporation,  Ld.,  27  T.  L.  R.  271— Eady,  J. 

(c)  Calls. 

See  Nos.  47,  49,  infra. 


83 


COMPANIES. 


84 


XXX.  Sha.reB—f'i»initi/r(I. 

(d)  Certificate. 

(Ko  iianiniiiplis  in  this  vol.  of  the  Digest.) 

(e)  Forfeiture. 

49.  InjunctUm  to  Restrnhi  Forfeiture— Pendini/ 
Action,  to  Rescind  Contract  to  Take  Shares— 
In/iaid  Calls.]— The  plaintiff  was  allotted 
eijihty  shares  of  £1  each  in  the  defendant  com- 
pany in  respect  of  which  he  paid  up  £60.  Subse- 
quently he  gave  notice  to  the  company  rescind- 
ing tlie  contract  to  take  the  shares  on  the 
ground  of  misrepresentation  in  the  prospectus  on 
the  faith  of  which  he  had  applied  for  them. 
Later  he  received  from  tlie  company  notice  to 
pay  the  balance  due  upon  the  shares.  He  then 
issued  a  writ  against  the  company  claiming, 
inter  alia,  rescission  of  the  contract  to  take  shares 
and  repayment  with  interest  of  the  money 
already  paid  for  them.  After  that  he  received 
notice  from  the  company  that  his  shares  would 
be  liable  to  forfeiture  if  the  amount  unpaid  on 
them  were  not  paid  by  a  certain  date.  Before 
the  date  mentioned  he  applied  for  an  injunction 
restraining  the  company,  pending  the  trial  of 
the  action,  from  making  any  call  in  respect  of 
his  shares  and  from  forfeiting  them. 

Held — that,  the  plaintiff  consenting  to  pay 
the  amount  of  the  unpaid  call  into  Court,  the 
injunction  should  be  granted. 

Ripley  V.  Paper  Bottle  Co.  ((1887)  57  L.  J. 
Ch.  327)  disapproved. 

Decision  of  Lush,  J.,  reversed. 
Jones  r.  Pacaya  Rubber  and  Pkoduce  Co., 

[Ld.,   [1911]   1  K.  B.  45.5;    80   L.   J.    K.  B. 
155  ;  104  L.  T.  446  ;  18  Manson,  139— C.  A. 

(f)  Issued  at  a  Discount. 

(No  paragraplis  in  this  vol.  of  the  Digest.] 

(g)  Issued  not  for  Cash. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(h)  Transfer. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(i)  Underwriting  Agreements. 

50.  Private  Company — Payment  of  Commission 
for  Procuring  Subsci-iption.s  for  Shares — Com- 
panies (^Co>miid  at  io7i)  Act,  1908  (8  Edw.  7,c.  69), 
s.  89.] — Sect.  89  of  the  Companies  (Consolida- 
tion) Act,  1908 — which  prohibits,  except  in  cer- 
tain specified  cases,  the  payment  by  a  company 
of  commission  to  any  person  for  subscribing,  or 
procuring  subscriptions,  for  shares  in  the  com- 
pany— applies  to  private  as  well  as  to  public 
companies. 

Dominion  of  Canada  General  Trading 
[and  Investment  Syndicate  r.  Brig- 
STOCKE,  [1911]  2  K.  B.  648;  80  L.J.  K.  B. 
1344  ;  27  T.  L.  K.  508  :  55  Sol.  Jo.  633— Div. 

Ct. 
XXXI.  UNREGISTEEED  COMPANIES. 

51.  Company  EstaUished  Outside  the  United 
Kingdom — ^^ Place  of  Business''  —  Companies 
iConsolidation)   Act,    1908    (8    Edw.    7,    c.   69), 


s.  274.] — Certain  investment  companies  were 
incorporated  in  Canada,  and  had  their  head 
offices  there.  They  received  money  for  invest- 
ment from  persons  resident  in  the  United 
Kingdom  and  issued  debentures  in  exchange 
therefor,  and  they  employed  agents  in  the 
United  Kingdom  for  this  purpose.  These 
agents  advertised  that  the  companies  were 
willing  to  receive  money  on  debenture  on  cer- 
tain terms,  that  applications  were  to  be  lodged 
with  them  (the  agents),  and  the  money  paid 
into  certain  banks.  But  everything  in  the 
way  of  making  the  contract  itself — by  issuing 
the  debenture,  inscribing  the  debenture  in  the 
proper  register,  and  so  on — was  done  at  their 
own  head  offices  in  Canada.  They  did  not  own 
any  offices  or  real  estate  in  the  United  King- 
dom, nor  possess  any  offices  under  lease  or 
otherwise.  Their  agents  were  paid  by  com- 
mission on  the  debentures  they  placed. 

Held — that  the  companies  had  not  estab- 
lished places  of  business  within  the  United 
Kingdom  within  the  meaning  of  sect.  274  of 
the  Companies  (Consolidation)  Act,  1908,  and 
accordingly  were  not  bound  to  conform  to  the 
regulations  thereof. 
Lord  Advocate  v.  Huron  and  Erie  Loan  and 

[Savings   Co.    and   Others,    [1911]    S.    C. 
612  ;   48  Sc.  L.  R.  554— Ct.  of  Sess. 

XXXII.  VOTING. 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 

XXXIII.  WINDING  UP. 

See    also    Nos.   13,    14,    15,   29,    supra; 
•bankers.  No.  1  ;  Contract,  No.  2  ; 
Irsurance,    No.    12;    Solicitors, 
No.  19. 

(a)  General. 

[No  paragraphs  in  this  vol.  of  the  Digest] 

(b)  Assets. 

See  No.  12,  snj>)-a. 

(c)  Compulsory  Order. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 


(d)  Contributories. 

52.  List  of  Contnhutorie.^— Certificate  that 
Shares  Fully  Paid— Estoppel— Firm  Registered 
as  Proprietor  if  Shares  not  Fully  Paid — Certifi- 
cate Signed,  by  Member  of  Firm  as  Director  oj 
Company  —  Constructive  Notice.] — C.  and  K., 
trading  in  partnership  as  C,  K.  &  Co.,  mort- 
gaged a  sailing  ship  for  £1,000  and  paid  the 
money  to  a  company  for  1,000  fully-paid  £1 
shares,  and  then  sold  the  ship,  subject  to  the 
mortgage,  to  the  company  for  £500.  The  money 
was  credited  by  the  company  in  their  account 
with  E.,  a  promoter  of  the  company,  who  was  at 
that  time  keeping  their  books,  as  being  in  pay- 
ment of  the  5s.  per  share  payable  on  application 
on  4,000  shares  applied  for  by  E.,  and  subsequently 
allotted  to  him.  Later,  K.  having  been  elected 
a  director  of  the  company,  a  certificate,  signed 
by  K.  and  another  director,  was  issued  by  the 
company  to  C,  K.  &  Co.  stating  that  they  were 
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XXXIII.  Winding  u^— Continued. 
the  registered  proprietors  of  1,000  fully  p<aid 
ordinary  shares  of  £1  each,  and  E.  executed 
a  transfer  to  C,  K.  &  Co.  of  1,000  shares  for 
a  nominal  consideration.  Ten  shillings  a  share 
was  payable  on  allotment  of  shares  of  the  com- 
pany, and  a  final  call  of  os.  a  share  was  made, 
but  no  demand  for  these  sums  was  made  on 
C,  K.  &  Co.  On  the  liquidation  of  the  company, 
the  liquidator  had  entered  C,  K.  &  Co.  on  the 
list  of  contributories  for  1,000  shares  with  only 
"),*.  paid.  The  judge  found  on  the  evidence  that 
the  transaction  as  between  the  firm  and  the 
company  was  in  good  faith,  and  that  there  was 
no  evidence  of  collusion  between  K.  and  E. 

Held —that  the  signing  of  the  certificate  by 
K.  did  not  prevent  its  acting  as  an  estoppel  in 
favour  of  his  firm  ;  that  K.  was  not  affected  by 
constructive  notice  in  the  absence  of  actual 
knowledge  of  what  appeared  in  the  books  of 
the  company  ;  and  that  C,  K.  &  Co.  were 
entitled  to  have  their  name  removed  from  the 
list  of  contributories. 
In  re  Coasters,  Ld.,    [1011]   1    Ch.  86;   80 

[L.  J.  Ch.  89  ;  103  L.  T.  632  ;  18  Manson,  133 
— Neville,  J. 
(e)  Creditors. 
[No  paragraphs  in  this  vol.  ot  the  Digest.] 

(f)  Examination, 

53.  Official  Bece'irer'' x  Report — Allegation  of 
Fraud,  acjainst  Director — Excnlimtion  of  Person 
aqainxt  whom  Charge  JMade — LiaJdUty  of  Official 
lieceirer  to  he  Ordered  to  Pa//  Co.its  PerxonaUy— 
Companies  iWinding-vp')  Art,  18D0  (.^3  &  U 
Vict.  c.  63), .«.  8  (?<).]— The  Companies  (Winding- 
up)  Act,  1890,  s.  8  (2),  provides  that  an  oflicial 
receiver,  after  making  a  preliminary  report  as 
provided  in  sub-sect.  1  of  the  section,  "may  also, 
if  he  thinks  fit,  make  a  further  report  or  reports 
stating  the  manner  in  which  the  company  was 
formed,  and  whether  in  his  opinion  any  fraud 
has  been  committed  by  any  person  in  the  pro- 
motion or  formation  of  the  companj',  or  by  any 
director  or  other  officer  of  the  company  in  rela- 
tion to  the  company  since  the  formation 
thereo'f." 

Under  the  above  section  the  official  receiver 
discharges  a  duty  of  a  judicial  character,  and 
there  is  therefore  no  jurisdiction  to  order  that 
he  shall  personally  bear  the  costs  of  the  public 
examination  of  a  person  against  whom  he  has 
made  a  further  report  to  the  Court.  Where, 
however,  on  a  successful  application  by  such 
person  for  an  order  exculpating  him  from  the 
charges  made  against  him  in  the  official 
receiver's  report,  the  official  receiver  appears 
and  opposes  it,  and  thus  makes  himself  a 
respondent  to  the  proceedings,  the  Court  has 
jurisdiction  to  make  him  personally  pay  the  costs 
of  the  application. 

In  re  Paynes  Park  Golf  Chih  ([1899]  1  Q.  B. 
961)  doubted. 

Decision  of  Div.  Ct.  ([1910]  2  K.  B.  67  ;  102 
L.  T.  .532)  reversed  on  the  latter  point. 
In  re  John  Tweddle  &  Co.,  [1910]  2  K.  B. 

[697  ;  80  L.  J.  K.   B.  20  ;  103  L.  T.  257  ;  26 
T.  L.  R.  583— C.  a. 


(g)  Fraudulent  Preference. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

(h)  Liquidators. 

See  No.  55,  infra. 

(i)  Petition. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(k)  Practice. 
See  also  No.  21,  suj>ra. 

54.  .Jurisdiction — County  Court — Proceedings 
in  Wronq  Court — Companies  (Consolidation)  Act, 
1908  (8  Edw.  7,  c.  69),  s.  131.]— At  the 
date  of  the  presentation  of  a  petition  in  the 
Southsea  County  Court  for  the  winding  up  of 
a  company,  and  for  the  greater  part  of  the  six 
months  preceding  that  date,  the  company's 
registered  office  was  in  London.  All  its  assets 
were  in  Portsmouth,  and  the  office  of  the 
company  had  been  there  for  a  considerable 
time  during  the  six  months  preceding  the  peti- 
tion for  winding  up. 

Held — that  by  virtue  of  sub-sect.  7  of  sect. 
131  of  the  Companies  (Consolidation)  Act,  1908, 
the  judge  of  the  Southsea  County  Court  had 
jurisdiction   to   hear   the   petition. 

In  re  Southsea  Garage,  Ld.,  27  T.  L.   R. 
[295  ;   55  Sol.  Jo.  314— Div.  Ct. 

55.  Costs  of  Litigation — Unsuccessful  Action 
hrought  iy  Company  hejore  Winding  up — .Judg- 
ment under  Appeal.] — The  mere  fact  of  the  judg- 
ment obtained  against  a  liquidator  being  under 
appeal  does  not  aflfect  the  application  of  the  rule 
laid  down  in  In  re  Wenhorn  S)-  Co.,  [1905]  1  Ch. 
413,  that  the  successful  defendant  is  entitled  to 
have  his  costs  in  full  out  of  the  assets  of  the  com- 
pany of  an  action  brought  by  the  company  and 
continued  after  winding  up  by  the  liquidator. 
In  re  Thomas  Free  &  Sons,  Ld.,  56  Sol.  Jo. 

[175— Eady,  J. 
(1)  Proof. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(m)  Reconstruction. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(u)  Surplus  Assets. 

See  also  No.  47,  supra. 

56.  Salary  Payalle  out  of  Profits— Dehentures 
Pealised  after  Commencement  of  Minding  up — 
^'Profits."] — The  appellants  were  to  receive  a 
certain  monthly  salary  from  the  respondent 
com{)any,  subject  to  the  proviso  that  they 
should  not  be  entitled  to  draw  such  salary 
"  except  only  out  of  profits,  if  any,  arising  from 
the  business  of  the  company  which  may  from 
time  to  time  be  available  for  such  purpose,  but 
such  salary  shall  nevertheless  be  cumulative,  and 
accordingly  any  arrears  thereof  shall  be  payable 
out  of  any  succeeding  profits  as  aforesaid."  The 
company,  whose  business  included  the  purchase 
and  sale  of  shares,  acquired  certain  debentures, 
but  for  some  time  no  value  was  attributed  to 
them  in  the  company's  balance-sheet.  The 
company  went  into  voluntary  liquidation.     At 
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XXXIII.  Winding  \X]p  — Co/if inued. 

the  commfiicciiiciil  of  I  lie  wiiidiii.u:  up  tlicrc 
was  a  tkiliit  balance  on  pnitit  and  loss  account. 
The  (lebenturos  were  sokl  by  the  liquidator 
shortly  after  his  appointment. 

Held— that  the  re,-, li.uli.ui  of  the  (lcl)cntures 
was  not  new  business  i-.u-i'lcd  <jii  liy  tlic  iit|ui<la- 
tor,  and  that  the  enlirr  pnicccds  inini  the  sale 
must  be  treated  as  profits  arising  from  the  com- 
pany'.s  business  out  of  which  the  appellants  were 
entitled  to  be  paid. 

Meaning  of  "  profits  "  explained  by  Moulton, 
L.J. 

I/I  re  liri, hi  water  Xavhjnfion  Co.  ([1891]  2 
Ch.  317)  followed. 

Frames  v.  JJidffoiifei/i  MiHiiiq  Co.  ([1891] 
1  Ch.  140)  and  Rlshtoa  v.  Grissdl  ((I8G8) 
L.  R.  5  Eq.  326)  distinguished. 

Decision  of  Eady,  J.,  reversed. 
In  re  Spanish  Prospecting  Co.,  Ld.,  [1911] 

[1  Ch.  92  ;  80  L.  J.  Ch.  210  ;  103  L.  T.  609  ; 

27  T.  L.  K.  76  ;  55  Sol.  Jo.  63  ;  18  Manson, 
191— C.  A. 

XXXIV.  VOLUNTARY  WINDING  UP. 

See  aho  Execution,  No.  1  ;  Solicitors, 

No.  9. 

(a)  General. 

[No  paiagiaiihs  in  this  vol.  of  the  Digest.] 

(b)  Liquidators. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(c)  Reconstruction. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Supervision  Orders. 

[No  paragraphs  in  this  vol.  of  the  Digest] 

(e)  Surplus  Assets. 

57.  '■^Surplus  As.^efs'' — Cleaning — Articles  of 
Association.] — The  capital  of  a  company  con- 
sisted of  5,000  shares  of  £1  each,  called  A  shares, 
and  5,000  shares  of  Is.  each,  called  B.  shares. 
The  articles  of  association  provided  that  in  the 
event  of  a  winding  up  the  surplus  assets  should 
be  divided  into  two  moieties,  one  of  which 
should  belong  to  and  be  distributed  amongst  the 
holders  of  the  A.  shares,  and  the  other  amongst 
the  holders  of  the  B.  shares,  and  that  the  profits 
available  for  distribution  should  be  divided  in 
the  same  way.  All  the  shares  had  been  paid  in 
full.  The  company  was  in  voluntary  liquidation. 
The  liquidator  had  paid  the  debts  of  the  com- 
pany and  the  costs  of  winding  up  and  had  a 
balance  in  his  hands.  He  took  out  this  summons 
for  the  determination  of  the  question  how  the 
balance  ought  to  be  divided  between  the  two 
classes  of  shareholders. 

Held— that  surplus  assets  in  this  case  meant 
the  surplus  after  payment  of  outside  liabilities 
and  repayment  to  the  shareholders  of  capital 
paid  up. 

Semble — in  every  case  where  surplus  assets 
are  directed  to  be  divided  between  two  classes  of 
shares  without  reference  to  the  nominal  amounts 
of  the  shares  or  the  amounts  paid  up,  there  is  a 


presumption  that  surplus  assets  means  a  surplus 
after  payment  of  outside  liabilities  and  repays 
ment  of  capital,  and  it  needs  clear  and  express 
words  to  give  the  phrase  the  meaning  of  surplus 
after  payment  of  debts  and  costs  only. 
In  re  Eamel  Syistdicate,  Ld.,  [1911]  1  Ch. 
[749;  80  L.  J.  Ch.  455  ;  104  L.  T.  842  ;  18 
Man.son,  297— Neville,  J. 

58.  A.ssets  after  Si.s.^olutlra  —  Motion  to 
Revive  Comjmni/  —  Practice  —  Rights  of 
Croivn — Bona  vacantia—  Conijjatnes  {Consolida- 
tion) Act,  1908  (8  Edw.  7,  c.  69),  s.%  195,  223.] 
— After  the  automatic  dissolution  of  a  company 
in  accordance  with  sect.  195  of  the  Companies 
(Consolidation)  Act,  1908,  certain  assets,  not 
mentioned  in  the  final  accounts,  were  realised 
by  the  liquidator.  Upon  motion  by  the  liquida- 
tor to  declare  the  dissolution  void  under  sect.  223, 
the  Court  ordered  that  the  Attorney-General  be 
served  with  notice  of  the  motion  in  order  that 
the  rights  of  the  Crown  to  the  money  as  bona 
vacantia  might  be  considered.  At  the  adjourned 
hearing  the  Crown  waived  its  claim,  and  leave 
was  given  to  the  liquidator,  after  payment  of 
the  costs  of  all  parties,  to  distribute  the  residue 
of  the  money  in  the  usual  way,  submitting  his 
accounts  to  the  Board  of  Trade  for  approval. 
In  re  Henderson's  Nigel  Co.,  Ld.,  [1911] 
[W.  N.  159  ;  105  L.  T.  370— Neville,  J. 


COMPOSITION   WITH 
CREDITORS. 

See  Bankruptcy  and  Insolvency. 


COMPOUNDING   FELONY. 

See  Criminal  Law  and  Procedure. 


COMPULSORY      PURCHASE 
AND   COMPENSATION. 

I.  Right  to  take  Land.  col. 
(a)  In  General       .         .        ...        .89 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(Z;)  Su[)erfiuous  Land     .         .         .         .89 
[No  paragraphs  in  this  vol    of  the  Digest.] 

II.  Compensation. 

(«)  Principle  of  Assessment  .  .  .89 
[No  pai'.igraplis  in  this  vol.  of  the  Digest.] 

(Z*)  Injurious  Ailection  .  .  .  .89 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Procedure. 

(rt)  Generally 89 

Ibj  Notice  to  Treat        .        .        .        .90 

(c)  Costs 90 

(rf)  Taking  Part  Only  ....  91 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
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Compulsory     Purchase     and     Compensation  — 

Continued. 

COL. 

IV.  PUBCHASE-MONEY   IK   CoURT    .  .      91 

(No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  Particular  Classes  of  Undertakings. 
(«)  Railways 91 

Qi)  Waterworks 91 

[No  paragraphs  in  tliis  vol.  of 'the  Digest.] 

(o)  Housing   of    the   Working   Classes 

Acts 91 

[No  paragraplis  in  tliis  vol.  of  the  Digest. 
(rf)  Education  Authorities     .         .         .91 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

I.  RIGHT  TO  TAKE  LAND. 

(a)  In  General. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 
(b)  Superfluous  Land. 

[No  jjaragraplis  in  this  vol.  of  the  Digest.] 

II.  COMPENSATION. 

(a)  Principle  of  Assessment. 

[Ko  paragraphs  iu  this  vol.  ol  the  Digest.] 

(b)  Injurious   Affection. 

[No  paragrajjhs  in  this  vol.  of  the  Digest.] 

III.  PROCEDURE. 

(a)  Generally. 

1.  Liini/iifion  of  Action — Compensation  under 
Lands  Clauses  Act — Aivay-d — Action  on — When 
Statute  hci/ins  to  Run.'] — The  period  within  which 
an  action  may  be  brought  to  enforce  an  award  of 
compensation  made  by  an  arbitrator  under  the 
Lands  Clauses  Act,  1845,  is  six  years  from  the 
date  of  the  award. 

Turner  v.  IMidland  Ry.  Co.,    [1911]   1  K.  B. 

[832  ;  80  L.  J.  K.  B.  516  ;  104  L.  T.  347  ;    75 

J.  P.  283— Div.   Ct. 

2.  Small  Holdings  and  Allotments — Arbitra- 
tion— Riqht  of  Suppoi't — Small  Holdings  and 
Allotments  Act,  1908  (8  Edw.  7,  c.  36),  ss.  7,  39 
a7ul  ScJied.  I. — Railways  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  20),  **-.  77,  78].— A 
county  council,  acting  under  powers  conferred 
by  the  Small  Holdings  and  Allotments  Act, 
1908,  and  an  order  of  the  Board  of  Agriculture, 
gave  notice  to  treat  to  the  owner  of  a  farm  in 
their  district  so  that  his  land  might  be  used  for 
allotments.  The  order  for  compulsory  purchase 
incorporated  sects.  77  and  78  of  the  Railways 
Clauses  Consolidation  Act,  1845,  under  which, 
if  not  purchased,  minerals  can  be  worked  by 
a  vendor  without  responsibility  for  damage 
caused  by  subsidence.  At  the  arbitration  to 
assess  the  purchase  price  it  was  contended  on 
behalf  of  the  council  that  the  arbitrator  should 
take  into  consideration  the  fact  that  the  council 
merely  acquired  an  interest  in  the  surface  with- 
out a  right  to  support.  On  the  part  of  the 
vendor  it  was  contended  that  inasmuch  as  the 
statute  prescribed  a  procedure  by  which  the  pur- 
chaser could,  if  he  was  so  minded,  acquire  the 
minerals   beneath   the   surface,    the    arbitrator 


could   not   take   the  absence  of   the   right    to 
support  into  account. 

Held— that  in  assessing  the  value  of  the  land 
the  arbitrator  was  to  deal  with  it  as  if  there 
were  no  mines  to  be  considered,  and  nothing 
but  the  surface  ;  that  the  legislature  had  con- 
ferred rights  upon  purchasers  in  substitution 
for  the  common  law  right  of  support  ;  and  that 
the  arbitrator  was  entitled,  although  he  might 
not  be  actually  bound,  to  disregard  the  absence 
of  a  riglit  to  supiiort  when  assessing  the  value. 
Earl  of  (Carlisle  (P^xfcutrix  of)  v.  Nor- 

[thumberland   County  Council,  75  J.  P. 
539 — Channell,  J. 

(b)  Notice  to  Treat. 

3.  Notice  to  Treat  not  served  on  Mortgagee — 
Possession  taken  by  Promoters  —  Subsequent 
Notice  to  Treat  to  Mortgagee— ^Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  ss.  18, 
68,  84,  85,  124.]— The  London  County  Council 
was  empowered  by  statute  to  reconstruct  certain 
tramways  and  to  acquire  lands  for  the  purposes 
of  the  statute,  which  incorporated  the  material 
provisions  of  the  Lands  Clauses  Act,  1845.  Land 
required  for  the  purposes  of  the  council's  Act 
belonged  to  E.,  to  whom  the  council  gave 
notice  to  treat  under  sect.  18  of  the  Act  of  1845. 
In  answer  to  inquiries  whether  the  land  was 
mortgaged  E.  gave  the  dates  of  two  mortgages 
on  the  property  and  the  amounts  thereby 
secured,  but  declined  to  disclose  the  names  of 
the  mortgagees.  The  council  proceeded  under 
the  notice  to  treat  and  the  jury  assessed  the 
compensation.  C,  one  of  the  mortgagees, 
refused  to  be  bound  by  the  jury's  finding,  and 
the  council  thereupon  served  her  with  notice 
to  treat  under  sect.  18  of  the  Act  of  1845.  C. 
then  brought  an  action  against  the  council  and 
E.,  alleging  that  the  council  had  taken  posses- 
sion of  the  land,  and  claiming  an  account  of 
what  was  due  under  her  mortgage,  damages  for 
injuries  to  the  property,  and  an  injunction. 
The  council  then  gave  C.  notice  to  proceed  to 
assess  the  compensation  payable  under  the 
notice  to  her  to  treat,  and  she  applied  for  an 
interlocutory  injunction  to  restrain  the  council 
from  proceeding  to  summon  a  jury  or  otherwise 
proceeding  on  their  notice  to  her  to  treat. 

Held — that,  assuming  the  council  had  taken 
possession  of  the  property,  that  fact  did  not 
preclude  them  from  their  statutory  right  to 
give  notice  to  treat  to  C,  and  that  the  injunction 
must  be  refused. 

Cooke  /•.  London  County  Council,  [1911]   1 

[Ch.  604  ;  80  L.  J.  Ch.  423  ;  104  L.  T.  540  ;  75 

J.  P.  809  ;  9  L.  G.  R.  593— Parker,  J. 

(c)  Costs. 

4.  Arbitration — Aioard  of  Amount  Previously 
Offered — Conditional  Offer  —  Costs  —  Lands 
Clau,^es  Consolidation  Act,  1845  (8  &  9  Vict. 
c.  18),  s,  34.]  —  A  railway  company  against 
whom  a  claim  for  compensation  was  made 
in  respect  of  the  diversion  of  a  footpath 
intimated  to  the  claimant's  solicitor  that  they 
proposed  to  make   a    new   road   "  and   on   the 
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III.  TroceA\xre—('o/itinued. 

uiKk'istandiiifj;  that  such  rond  will  be  made,  to 
make  your  client  an  offer  of  £50  in  settlement 
of  his  claim  "  : — 

Hkld — that  this  was  not  a  good  offer  within 
sect.  84  of  the  Lands  Clauses  Consolidation  Act, 
1815,  and  therefore  that  the  claimant,  although 
only  awarded  £50  in  the  arbitration  proceedings, 
was  entitled  to  the  costs  of  such  proceedings. 

Semhie — sect.  31  contemplates  nothing  more 
than  an  offer  of  a  sum  of  money. 

Decision   of    Phillimore,  J.  ([1910]  2  K.   B. 
252  ;  79  L.  J.   K.  B.  870  ;  102  L.  T.  575  ;    26 
T.  L.  R.  435)  affirmed. 
Fisher  >■.  Great  Western  Ry.  Co.,  [1911]  1 

[K.  B.  551  ;  80  L.  J.   K.   B.  299  ;  103  L.  T. 
885  ;  27  T.  L.  K.  9G  ;  55  Sol.  Jo.  76— C.  A. 

(d)  Taking  Part  Only. 

[No  paragiiiphs  in  this  vol.  of  the  Digest.] 

IV.  PUKCHASE-MONEY  IN  COURT. 

[No  iiaia-iaplis  in  this  vol.  of  the  Digest.] 


V.  PARTICULAR 
TAKINGS. 


CLASSES       OF     UNDER- 


Seealso  No.  2,  s)q)ra  ;  Tramways,  No.  4. 

(a)  Railways. 

See  Mines,  Nos.  3,  4. 

(b)  Waterworks. 

[No  paragiai>lis  in  lliis  vol.  of  the  Digest.] 

(c)  Housing  of  the  Working  Classes  Acts. 
[Wo  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Education  Authorities. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


CONCEALMENT   OF  BIRTH. 

See  Criminal  Law  and  Procedure. 


CONDITIONS  OF  SALE. 

See  Sale  of  Goods  ;  Sale  op  Land. 


CONFESSIONS. 

See  Evidence. 


CONFLICT  OF   LAWS. 

COL. 

(rt)  Miscellaneous <,)2 

(;A)  Uoniicil !)3 

(r)  Foreign  Judgments  .         .         .     93 

(jl)  Marriage  and  Divorce     .         .         .94 
((»)  Marriage  Settlements       .         .         .94 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 
(/)  Wills  and  Intestacy        .         .        .94 

See  also  Bankruptcy,  Nos.  1,  28  ; 
Insurance,  No.  5  ;  Practice,  No.  3  ; 
Shi:pping,  No.  49 ;  Solicitors, 
No.  9. 

(a)  Miscellaneous. 

1.  Mortgage  —  Land  Situated  Abroad.'] — An 
English  contract  to  give  a  mortgage  on  foreign 
laud,  although  the  mortgage  has  to  be  perfected 
according  to  the  lex  situs,  is  a  contract  to  give  a 
mortgage  v/hich— inter  partes — is  to  be  treated 
as  an  English  mortgage  and  subject  to  such 
rights  of  redemption  and  such  equities  as 
English  law  regards  as  necessarily  incident  to 
a  mortgage. 

The  equitable  rule  against  clogging  the  equity 
of   redemption   of   a   mortgage   applies    to    an 
English  contract  for  an  issue  of  debentures  to 
secure  a  loan,  and  will  be  enforced  against  a 
contracting  party  in  the  jurisdiction,  although 
the  floating  security  to  be  created  by  the  deben- 
tures  comprises   foreign   land   where   the    clog 
doctrine  is  pos.sibly  not  recognised, 
British   South  Africa  Co.    v.    De    Beers 
[Consolidated  Mines,  Ld.,  [1910]  2   Ch. 
502  ;  80  L.  J.  Ch.  65  ;  103  L.  T.  4  ;  26  T.  L.  R, 
591 ;  54  Sol.  Jo.  679— C.  A. 
But  see  S.  C.    on    appeal   under    Com- 
panies, IX.  (a). 

2.  Mortmain  —  Charitable  Bequest — Colonial 
Mortgages  —  Movables  or  Immovables — Lex 
Domicilii — Lex  rei  sitfe — Adoption  of  English 
Law  by  Colony — Charitable  Uses  Act,  1736  (9 
Geo.  2,  c.  36).] — A  mortgage  on  land  is  an 
immovable. 

Therefore  where  a  domiciled  Englishman,  who 
died  before  the  repeal  of  the  Mortmain  Act, 
1736,  by  his  will  gave  to  charity  his  residuary 
estate,  which  included  mortgages  on  land  in 
Ontario,  and  at  the  date  of  his  death  the  law 
was  the  same  in  Ontario^as  in  England  : — 

Held — that  the  gift  of  the  mortgages  was 
void. 

Per  Farwell,  L.J. — The  division  of  property 
into  movable  and  immovable  is  only  called  into 
operation  when  the  English  Courts  have  to  deter- 
mine rights  between  a  domiciled  Englishman  and 
a  person  domiciled  in  a  country  which  does  not 
adopt  the  English  division  of  property  into  real 
and  personal  ;  it  does  not  ajiply  where  the  law 
is  the  same  in  the  two  countries. 

Decision  of  Eady,  J.  ([1910]  2  Ch.  333  ;  79 
L.  J.  Ch.  720  ;  103  L.  T.  127  ;  26  T.  L.  R.  516  ; 
54  Sol.  Jo.  582)  affirmed. 
In  re  Hoyles,  Row  r.  Jagg,  [1911]  1   Ch, 

[179  ;  80  L.  J.   Ch.  274  ;   103  L.  T.  817;  27 
T.  L.  R.  131  ;  55  Sol.  Jo.  169— C.  A. 
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Conflict  of  Laws — Continued. 
(b)  Domicil. 

3.  Uuxhand  and  Wife— Power  of  Wife  to  Ac- 
quire Independent  Boniicil.] — A  married  woman 
is  iiica[ialile  of  acquiring  a  domicil  separate  from 
her  liu,>^iiaiid  where  there  has  not  been  a  decree 
of  judicial  separation  or  its  equivalent,  except, 
possibly,  in  the  exceptional  cases  referred  to  by 
Lord  Cranworth  in  i)(»//;/i(7t  V.  Bohins  ((1859) 
7  H.  L.  Cas.  390,  at  p.  418),  namely,  where  the 
husband  has  abjured  the  realm,  or  has  deserted 
his  wife  and  established  himself  in  a  foreign 
country. 

In  re  Mackenzie,  Mackenzie  v.  Edwards- 

[Moss,  [1911]  1  Ch.  578  ;  SO  L.  J.  Ch.  443; 

105  L.  T.  154  ;  27  T.  L.  R.  337  ;  55  Sol.  Jo.  406 

— Eady,  J. 

(c)  Foreign  Judgments. 

4.  Enforcement  —  Crintinal  and  Ciril  Pro- 
eeedint/s  in  Foreign  Country  —  Penalty  and 
Damages.'\ — In  respect  of  injuries  sustained 
by  him  in  France  owing  to  the  alleged  negli- 
gence of  the  defendant,  criminal  proceedings 
were  taken  against  the  latter  by  the  French 
authorities,  and  in  those  proceedings  the  plain- 
tiff intervened,  as  by  French  law  he  was  en- 
titled to  do,  and  claimed  damages.  A  fine 
was  inflicted  upon  the  defendant,  and  subse- 
quently, but  in  the  same  proceedings,  the 
defendant  was  ordered  to  pay  damages  to 
the  plaintiff. 

Held — that  the  French  judgment  awarding 
damages  to  the  plaintiff  was  not  a  penal  but 
a  civil  judgment,  and  that,  therefore,  it  could 
be  sued  on  in  this  country. 

Eaulin  r.  Fischer,   [1911]    2  K.  B.   93;   80 

[L.  J.  K.  B,  811  ;  104L.  T.849;27T.  L.R.220 

— Hamilton,  J. 


5.  Foreign  Arbitration — Germany — Enforce- 
vient  of  Award. '\ — An  award  in  a  German  arbitra- 
tion, which  requires  an  "enforcement  order  "  to 
be  enforceable  in  Germany,  is  not  a  decision  which 
the  Court  ought  to  recognise  as  a  foreign  judg- 
ment, and  therefore  cannot  be  enforced  by 
action  in  England. 

Merrifield    Ziegler    &    Co.    V.    Liverpool 

[Cotton    Association  and    Hapke   &  Co., 

[1911]  W.  N.  138  ;  105  L.  T.  97  ;  55  Sol.  Jo. 

581— Eve,  J. 

6.  Enforcement — Rule  of  Foreign  Law  Exclud- 
ing Evidence  of  Parties — Whether  Contrary  to 
Substantial  Justice.'] — The  Court  will  not  refuse 
to  enforce  a  judgment  obtained  in  an  Italian  Court 
merely  because  by  Italian  law  neither  party 
to  a  litigation  can  be  called  as  a  witness  on  his 
own  behalf.  The  exclusion  of  such  evidence 
cannot  be  said  to  be  contrary  to  substantial 
justice  within  the  meaning  of  the  rule  laid  down 
by  Lindley,  M.R.,  in  Pembertoti  v.  Hughes 
([1899]  1  Ch.  at  p.  790). 

Scarpetta  v.  Lowenfeld,  27  T.  L.  R.  509— 
[Lawrence,  J 


(d)  Marriage  and  Divorce. 

7.  3farriage  in  England  between  English- 
looniaJi  and  Domiciled  Mexican  —  Irregu- 
larity by  3Iexican  Law.]  —  The  petitioner,  an 
Englishwoman,  married  in  England  a  domi- 
ciled Mexican.  By  Mexican  law  a  marriage 
is  not  valid  in  Mexico  unless  it  is  registered 
by  one  or  other  of  the  parties  to  it.  The 
marriage  of  the  petitioner  and  respondent  had 
not  been  registered  in  Mexico.  The  peti- 
tioner, by  registering  the  marriage  in  Mexico, 
could  have  obtained  a  judicial  separation,  a 
decree  of  divorce  not  being  granted  in  that 
country.  The  petitioner  having  brought  a  suit 
for  divorce  in  this  country  on  the  ground  of 
the  respondent's  adultery,  cruelty,  and  deser- 
tion :  — 

Held — that   as    the     respondent's     domicil 
was   Mexican,   the   Court   had   no   jurisdiction 
to  entertain  the  suit. 
Ramos  v.  Ramos,  27  T.  L.  R.  515 — Deanc,  J. 


(e)  Marriage  Settlements. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


(f)  Wills  and  Intestacy. 

8.  Power  of  Appointment— Erercise  — General 
Poioer  under  English  Settlement  —  Donee  a 
Domiciled  Dutch icom.an  —  Gift  by  Will  in 
Di/tch  Form— Admission  to  Probate  in  Eng- 
land— Limited  Power  of  Disjwsition — Dutch 
Law  —  English  Laio  —  Effect  of  E.vercise  of 
Power.]  —  Under  the  will  of  her  father  an 
English  lady  had  a  general  power  of  appoint- 
ment by  will  over  certain  funds  in  England. 
She  married  a  Dutch  gentleman  and  acquired 
a  domicil  in  Holland.  By  Dutch  law  her 
power  of  disposition  was  limited  to  seven 
eighths  of  her  property,  her  mother,  in  the 
events  which  happened,  being  entitled  to  one 
eighth  as  "  legitimate  portion."  By  her  will, 
which  was  in  Dutch  form  but  admitted  to 
probate  in  England,  she  appointed  her  hus- 
band as  "  sole  heir  of  the  whole  of  which 
the  law  in  force  at  the  time  of  her  death 
should  allow  her  to  dispose  in  his  favour," 
and  also  appointed  him  executor,  with  all  re- 
quisite powers,  including  the  right  to  take 
possession  of  all  her  real  and  personal  proper- 
ties according  to  law.  According  to  Dutch 
law  the  exercise  of  the  power  had  the  effect 
of  making  the  appointed  property  her  assets 
for  all  purposes. 

Held— that  by  English  law  also  the  lady 
had  by  exercising  the  power  made  the  ap- 
pointed property  her  assets  for  all  purposes  ; 
that  her  power  of  disposition  over  it  was  no 
greater  than  over  property  to  which  she  was 
absolutely  entitled  ;  and  consequently  that 
her  husband  ,was  only  beneficially  entitled  to 
seven-eighths  of  the  appointed  property. 

Pouey  V.  Hordern  ([1900]  1  Ch.  492),  In  re 
Megret  ([1901]  1  Ch.  547),  and  In  re  Bald 
((1897)  76  L.  T.  462)    distinguished. 

In  re  Hadley  ([1909]  1  Ch.  20)  followed. 
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L.    T.    201!  ; 


Conflict  of  "La-vh  — Continued. 

Decision    of   Parker,    J.    (101 
55  Sol.  Jo.  ii85)  reversed. 

l.V    RK    rUYCK,     liAWFORD    V.     PRYCE,     IIOHl     2 

rCb.  286  ;     80  L.   J.  Ch.  525  ;     105  L.   T. 
51— C.  A. 


CONJUGAL   RIGHTS. 

6Vv;  Husband  and  Wife. 


CONSIDERATION. 

See  Contract., 


CONSPIRACY. 

See  Criminal  Law   and   Procedure  ; 
ToETS  ;  Trade  and  Trade  Unions 


CONTAGIOUS  DISEASES. 

See  Animals  ;  Public  Health. 


CONTEMPT 

AND 

ATTACH 

ME  NT. 

col. 

(rt)  Coiitemiit  of  Court 

.     95 

(b')  Practice 

.     96 

(a)  Contempt  of  Court. 
See  also  Bankruptcy,  No.  13. 

1.  Puhllcation  Tending  to  Influenee  Eemlt  of 
Proceedings — NeiosiMper  Co7nments.'\ — It  is  a 
contempt  of  court  for  a  newspaper  to  refer  to 
an  action  pending  in  the  King's  Court  in  any 
manner  that  may  tend  in  any  degree  to  interfere 
with  the  course  of  justice,  and  it  cannot  be 
pleaded  in  excuse  either  that  the  reference  was 
only  made  for  political  purposes,  or  that  the 
names  of  the  parties  in  the  action  were  not 
mentioned. 

Thornhill  v.  Steele- Morris,  56  Sol  .Jo.  34— 
[Eady,  J. 

2.  Interference  loith  Rece.irer  and  Manager  of 
Partnership  Business  —  Competing  Biisiness 
Started  hy  Partner — Committal.']  ~V^^\\Qn  a 
receiver  and  manager  of  a  partnership  business 
has  been  appointed,  a  partner  who  starts  a 
competing  business  in  such  a  manner  as  to  be 
likely  to  injure  the  original  business  (c^.,  by 
issuing  circulars   that  the   original   business  is 


no  longer  carried  on),  may  be  punished  by  com- 
mittal for  contempt  of  court. 
King  v.  Dopson,  56  Sol.  Jo.  51 — Joyce,  J. 

3.  Disclosing  Proceedings  Heard  in  camera.] 
— It  is  contempt  of  Court  to  disclose  the  details 
of  proceedings  heard  in  camera. 

Scott  v.  Scott,  [1912]  P.  4  ;  28  T.  L.  R.  127— 
[Deane,  J. 
(b)  Practice. 

See  also  Practice,  No.  23. 

4.  Attachment — Committal — 3/otion  to  Commit 
— Service  of  Copy  of  Affidavit  with  JVotice  of 
Motion— R.  S.  <7.,  Ord.  52,  r.  4.]— By  Ord.  52, 
r.  4,  "  every  notice  of  motion  ....  for 
attachment  ....  shall  state  in  general  terms 
the  grounds  of  the  application  ;  and  where  any 
such  motion  is  founded  on  evidence  by  affidavit, 
a  copy  of  any  affidavit  intended  to  be  used 
shall  be  served  with  the  notice  of  motion." 

Held — that  the  rule  did  not  apply  to  a 
motion  to  commit,  and  consequently  that  upon 
a  motion  to  commit  a  copy  of  the  affidavit  upon 
which  the  motion  was  founded  need  not  be 
served  with  the  notice  of  motion. 

Litchfield  V.  Jones  ((1883)  25  Ch.  D.  64) 
discussed. 

Decision    of    Warrington,    J.   ([1911]    2    Ch- 
368  ;  27  T.  L,  R.  556)'  reversed. 
Taylor,  Plinston  Brothers  &  Co.,   Ld.    v. 

[Plinston,  [1911]. 2  Ch.,605;  105  L.  T.  615; 
28  T.   L.   R.   11:    56   Sol.   Jo.   33— C.   A. 


CONTRACT. 

col. 
I.  Assignment     .        .     '   .        .        .96 

[No  paragraphs  in  this  vol.  of  the  Digest] 

II.  Breach 96 

III.  Consideration        ,        .        .        .97 

IV.  Construction 98 

V,  Formation 98 

VI.  Illegality 99 

VII.  Impossibility  of  Performance  .    99 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VIII.  Rectification         ....  100 
IX.  Statute  of  Frauds       .        .        ,  100 
X.  Undue  Influence  .        .        .        .101 
See   also   Arbitration,    Nos.    4,    5,   6  ; 
Building      Contracts,     No.     2 ; 
Companies,    No.    18  ;    Ecclesias- 
tical  Law,   No.  1  ;   Injunctions, 
No.  1  ;  Misrepresentation  ;  Neg- 
ligence, No.  21  ;  Sale  of  Goods  ; 
Sale  of  Land  ;  Trade,  No.  5. 

I.  ASSIGNMENT. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  BREACH. 

See  also  DAMAGES,  Nos.  1,  2,  4,  6. 
1.  Sum   Offered  hg  a  Third  Party  in  Satisfac- 
tion of  a  Deht — Effect  of  Acciplance  hg  Creditor 
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II.  Breach — Continued. 

— Mi'tinctlon  of  Debt.] — Where  the  father  of  a 
debtor  wrote  to  the  creditor,  otferiiig  an  amount 
less  than  that  of  the  debt  in  full  settlement  of 
the  debt,  and  enclosing  a  draft  for  that  amount, 
and  the  creditor  cashed  and  retained  the  proceeds 
of  the  draft,  and  afterwards  brought  an  action 
against  the  debtor  for  the  balance  of  the  debt : — 

Held — that  the  creditor  must  be  taken  to  have 
accepted  the  amount  received  by  him  on  the 
terms  upon  which  it  was  offered,  and,  therefore, 
he  could  not  maintain  the  action. 

Guddard  v,  O'Brien  ((1882)  9  Q.  B.  D.  37) 
questioned. 

Decision  of  Scrutton,  J.  (27  T.  L.  R.  178  ;  55 
Sol.  Jo.  238)  reversed. 
HiRACHAND   PUNAMCHAND   V.    TKMPLE,  [1911] 

[2  K.  B.  330  ;  80  L.  J.  K.  B.  1155  ;   105  L.  T. 

277 ;  ml)  nam.  Punamchand  Sheichand  & 

Co.  V.  Temple,  27  T.  L.  R.  430;  55  Sol.  Jo. 
519— C.  A. 

III.  CONSIDERATION. 

See  also  Husband  and  Wife,  No.  11. 

2.  Agreement  by  Creditors  Mutually  to  Forgo 
Claims — Debtor  a  Party  to  Agreement — Claim 
by  One  Creditor — Right  of  Debtor  to  Set  Up 
Agreement.] — All  the  directors  of  a  company  in 
liquidation  mutually  agreed  to  forgo  their 
respective  claims  to  directors'  fees  then  owing. 
The  liquidator  was  a  party  to  the  agreement  on 
behalf  of  the  company.  Subsequently  the  com- 
pany sued  one  of  the  directors  for  work  done, 
and  the  director  counterclaimed  against  the  com- 
pany for  his  fees  earned  previously  to  the 
agreement. 

Held — that,  although  there  was  no  considera- 
tion for  the  agreement  moving  from  the  company, 
the  fact  of  the  liquidator  being  a  party  to  it 
rendered  it  binding  as  between  the  director  and 
tiie  company  ;  and  that  the  agreement  was, 
therefore,  a  good  defence  to  the  counter-claim. 

Slater  v.  Jones  ((1873)  L.  R.  8  Ex.  186)  applied- 
West  Yorkshire  Darracq    Agency,  Ld.  v. 

[Coleridge,  [1911]  2  K.  B.  326;  80  L.  J. 

K.  B.  1122  ;  105  L.  T.  215  ;  18  Manson,  307— 
Horridge,  J 

3.  Mlstalie — ^^  About  Four  Years" — Estoppel — 
Admissibility  of  Frldenee.']  —  The  appellant 
agreed  to  sell  his  interest  in  certain  leasehold 
premises  to  the  respondent,  the  premium  to  be 
paid  by  the  latter  to  the  former  being  at  the  rate 
of  £15  a  year  for  "  each  and  every  year  of  the 
existing  term  "  of  a  certain  underlease  held  by 
the  appellant  of  other  business  premises,  which 
term  the  appellant,  by  a  mistake,  but  in  perfect 
good  faith,  told  the  respondent  was  "  about  four 
years."  The  appellant,  the  mistake  being  dis- 
covered, claimed  that  the  premium  should  be 
£105,  as  the  lease  of  the  other  premises  was  not 
"about  four  years,"  but  seven  years  unexpired. 

Held — that  the  words  "  about  four  years  '' 
were  dominant  words  and  were  not  inserted  in 
the  agreement  merely  as  a  statement  of  belief 
which  the  respondent  was  not  entitled  to  rely 
on. 
Watkinson  v.  Wilson,  55  Sol.  Jo.  617— H.  L. 

Y.D. 


IV.  CONSTRUCTION. 

See  also  Education,  No.  8  ;   Electric 
Lighting,  No.  2. 

4.  Uncertainty —  Agreement  to  Give  "First 
Option"  of  Pureliasing  Premises.] — The  plain- 
tiffs, the  freeholders  of  certain  property,  en- 
tered into  an  agreement  with  the  defendants 
to  give  them  the  "  first  option  "  of  purchas- 
ing any  premises  that  might  be  designated 
for    dairy    purposes    on   the    said   property. 

Held — that  this  agreement  was  void  through 
uncertainty  as  to  the  intention  of  the  parties 
as  to  the  meaning  of  the  words  "  first  option." 

Manchester  Ship  Canal  Co.  v.  Manchester 
Racecourse  Co.  ([1901]  2  Ch.  37)  distin- 
guished. 

Ryan  v.  Thomas,  55  Sol.  Jo.  364— Warrington, 

[J. 

5.  Music-hall    Artist — Engagement  for   Week 

—  Whether  Salary  Due  before  Completion  of 
Week — Garnlsliee  Order.] — A  music-hall  artist 

was  engaged  to  perform  for  one  week  at  £180 
per  week.  Clause  8  of  the  agreement  provided 
that  •'  in  case  the  artiste  shall,  except  through 
illness  ...  or  accident  .  .  .  fail  to  perform  at 
any  performance  the  artiste  shall  pay  to  the 
management  as  and  for  liquidated  damages  a  sum 
equal  to  the  sum  which  the  artiste  would  have 
received  for  such  performance.  .  .  ."  Clause  12 
provided  that  "  the  artiste  shall  not  assign,  mort- 
gage, or  charge  the  artiste's  salary,  nor  permit 
the  same  to  he  taken  in  execution.  No  salary 
shall  be  paid  for  days  upon  which  the  theatre  is 
closed  by  reason  of  national  mourning.  ...  No 
salary  shall  be  payable  for  any  performance  at 
which  the  artiste  may  not  appear  through  illness 
or  his  own  default.  .  .  ."  Clause  16  provided, 
inter  alia,  that  "  if  the  artiste  shall  commit 
any  breach  of  any  of  the  terms  and  conditions 
of  this  contract,  or  of  the  rules,  the  manage- 
ment .  .  .  may  forthwith  determine  this  con- 
tract, and  the  artiste  shall  have  no  claim  upon 
them  for  salary  other  than  a  portion  for  per- 
formances played,  expenses,  costs  or  otherwise." 

Held — that  the  agreement  provided  for  a 
salary  for  the  week,  and  that  unless  some  of 
the  events,  mentioned  in  the  foregoing  clauses, 
happened,  no  portion  of  the  salary  became  due 
to  the  artiste  until  the  end  of  the  week  and 
until  he  had  fully  completed  all  the  perform- 
ances contemplated ;  and  therefore  that  the 
salary  could  not  be  garnisheed  before  the  end  of 
the  week. 
Mapleson   r.  Sears,  Moss's    Empires   Gae- 

[nishees,  105  L.  T.  639  ;  28  T.  L.  R.  30  ;    56 
Sol.  Jo.  54— Div.  Ct. 

V.  FORMATION. 

See  also   Deeds  ;   Specific   Perform- 
ance, No.  3. 
6.  Lessee  Covenanting  with  Himself  and  Others 

—  Validity  —  Assignee.]  — K  covenant  by  one 
with  himself  and  others  jointly  is  void.  There- 
fore, if  a  lessee  purports  to  covenant  with 
himself  and  other  lessors  jointly,  although  the 
covenant    if    valid    is   of    such    a    kind    as    to 
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Y.  Formation — Coutinved, 

run    with    the    land,    yet    an    assignee    of    the 

term   is  not  bound  in   law  or  in  equity. 

Ellis  V.  Kerr  ([1910]  1  Ch.  529)  followed. 
Nai'ier   r.  Williams,   [1911]   1  Ch.  361;    80 

[L.  J.  Ch.  298  ;  104  L.  T.  380  ;   .'55  Sol.  Jo.  235 
— Warrington,  J. 

VI.  ILLEGALITY. 

Scr  also  Bankruptcy,  No.  23 ;  Criminal 
Law,  No.  57  ;  Gaming,  Nos.  1,  2  ; 

llaSBAND  AND  WiFE,  No.  11. 

7.  Lptise  of  Flat  to  Kept  Mistress— Action  for 
Rent — Kiiowleihie  of  Lcxsors  Agent — Ex  Turpi 
Causa.] — The  plaintiff  sued  the  defendant  for 
arrears  of  rent  due  under  a  lease  of  a  flat.  The 
plaintiff's  agent  when  making  the  lease  knew 
that  the  defendant  was  the  kept  mistress  of  H., 
and  supposed  that  the  money  for  the  rent  would 
be  supplied  by  H.  to  the  defendant. 

Held — that  the  plaintiff  being  aware,  through 
his  agent,  of  the  source  from  which  the  rent 
came  was  by  receiving  the  rent  participating  in 
the  illegal  or  immoral  gains  of  the  defendant  ; 
that,  therefore,  the  doctrine  Kr  turpi  causa  non 
oritur  actio  applied  ;  and  that  the  action  was  not 
maintainable. 

Pearce  v.  Broolis  ((1806)  L.  R.   1    Ex.  213) 
applied. 
Upfill  r.  Wright,   [1911]   1  K.  B.  506  ;  80 

[L.  J.  K.  B.  254  ;  103  L.  T.  834  ;  27  T.  L.  E. 
IGO  ;  55  Sol.  Jo.  189— Div.  Ct. 

8.  Agreement  against  Public  Policy — Agree- 
ment that  Criminal  Proceedings  should  be 
taken  for  Advertisement  Purjwses.']  —  An 
agreement  was  entered  into  between  the  plain- 
tiffs and  the  defendant,  who  was  a  theatrical 
manager,  whereby  the  female  plaintiff  and 
another  lady  should  wear  large  hats  at  a 
matinee  performance  at  the  defendant's  theatre, 
that  those  ladies  should  in  consequence  thereof 
be  removed  from  the  theatre,  that  proceedings 
should  thereupon  be  taken  in  the  police  court 
against  the  defendant  for  assault,  and  that 
the  plaintiffs  should  in  respect  of  carrying  out 
this  arrangement  be  paid  certain  sums  of 
money  by  the  defendant.  The  scheme,  which 
was  Arranged  solely  for  advertisement  pur- 
poses, was  duly  carried  out.  The  plaintiffs 
sued  the  defendant,  claiming  the  sums  pro- 
mised by  him. 

Held— that  the  plaintiffs  were  not  entitled 
to  recover,  inasmuch  as  the  agreement  between 
the  parties  was  illegal  as  being  contrary  to 
public  policy. 

Dann  v.  Curzon,  104  L.  T.  66  ;  27  T.  L.  R. 
[163  ;  55  Sol.  Jo.  189— Div.  Ct. 

VII.  IMPOSSIBILITY  OF  PERFORMANCE. 

9.  Beclaration  of  Liability  —  Covenant  to 
Repair  Drain — Lapse  of  Time—Acquiesceyice — 
Obstruction  by  C'ove7iantee.]  —  By  an  agree- 
[ment  made  in  the  year  1788,  a  canal  company 
undertook  to  make  a  drain  or  culvert  and 
ditch  to  drain  the  garden  and  meadow  of 
Worcester  College,  and  to  maintain  and  keep 


in  good  repair  the  said  culvert,  and  to  main- 
tain, repair,  scour,  and  cleanse  the  ditch, 
which  ditch  and  culvert  were  subsequently 
constructed.  In  1843  the  College  executed 
other  works  for  the  purposes  of  draining  the 
meadow,  and  after  1851  at  no  time  called  on 
the  canal  company  to  fulfil  their  obligations. 
In  1901  the  College  caused  certain  works  to 
be  executed  which  completely  blocked  the  cul- 
vert. In  1909  the  College  sought  a  declara- 
tion that  the  canal  company  were  liable  under 
the  agreement. 

Held — that  the  College,  by  their  own  action, 
had  rendered  the  performance  of  the  covenant 
impossible  ;  that  the  original  liability  of  the 
canal  company  had  come  to  an  end  for  all 
practical  purposes  ;  and  that  the  Court  would 
not  make  a  declaration  of  a  liability  that 
could  not  be  enforced. 
Worcester  College,  Oxford  v.  Oxford  Canal 

[Navigation,  [1911]   W.   N.   185;    81  L.  J. 

Ch.   1;    105  L.   T.   501;    55   Sol.   Jo.   704— 
Joyce,  J. 

10.  Siihjrct-niiitter  Ceasing  to  Mri.st — Adver- 
tisements Oil  Tram-ciirs — E.rtension  of  System.]  — 
In  1907  a  tradesman  agreed  with  an  advertising 
contractor  to  take  six  advertisement  slides  on 
the  cars  "  running  at  Dumbarton  "  for  a  period 
of  five  years  at  a  weekly  rent.  At  the  date  of  the 
contract  the  tramways  in  Dumbarton  belonged 
to  the  X  Company,  and  there  were  only  six  cars, 
and  these  ran  at  frequent  intervals  backwards 
and  forwards  within  the  town  of  Dumbarton. 
The  tramways  were  afterwards  taken  over  by 
the  Y  company,  which  in  June,  1908,  extended 
the  tramway  routes  into  the  country  beyond  the 
burgh  of  Dumbarton,  and  increased  the  number 
of  the  cars  to  thirty,  and  thereafter  the  six  cars 
on  which  the  tradesman's  advertisement  appeared 
were  only  used  at  infrequent  intervals,  and  ran 
not  only  in  Dumbarton  but  over  the  whole  ex- 
tended routes.  The  tradesman  having  refused 
to  pay  the  rent  under  the  contract  after  June, 
1908,  the  advertising  contractor  brought  an 
action  against  him  to  recover  payment. 

Held— that,  after  the  date  on  which  the 
tramway  system  was  taken  over  and  extended 
by  the  Y  company,  the  pursuer  was  not  in  a 
position  to  implement  the  contract,  as  the  cars 
on  which  the  defender's  advertisements  appeared 
were  uo  longer  "  running  at  Dumbarton  "  within 
the  meaning  of  the  contract ;  that  the  contract 
accordingly  came  to  an  end  at  that  date  ;  and 
that  the  pursuer  could  not  recover  rent  from  the 
defender  for  the  period  after  that  date. 

Abrahams  v.  Campbell,  [1911]  S.  C.  353  ;  48 
[Sc.  L.  E.  293— Ct.  of  Sess. 

VIII.  RECTIFICATION. 

[No  par.igraphs  in  this  vol.  of  the  Digest.] 

IX.  STATUTE  OF  FRAUDS. 

11.  Sale  of  Goods —  Contract  not  to  be  Performed 
within  a  Year.] — Sect.  4  of  the  Statute  of 
Frauds  applies  to  a  contract  for  the  sale  of  goods 
which  is  not  to  be  jjcrformed  within  the  space  of 
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IX.  statute  of  Frauds — Contimied. 
one  year  from  the  making  thereof.  Such  a  con- 
tract is  therefore  unenforceable  unless  there  is 
some  memorandum  or  note  thereof  in  writing 
signed  by  the  party  to  be  charged  therewith,  or 
by  some  person  authorised  by  him. 

Decision  of  Walton,   J.  ([1910]  2  K.  B.  776  ; 

79  L.  J.  K.  P..  1143  ;  103  L.  T.  223  ;  26  T.  L.  R. 

64i  ;  54  Sol.  Jo.  750)  affirmed. 

Pbested  Miners  Gas  Ikdicating  Electric 

[Lamp  Co.,   Ld.  r.   Henrv   Garner,    Ld., 

[1911]   1  K.  B.  425  ;  80  L.  J.  K.  B.  819  ;  103 

L.  T.  750  ;  27  T.  L.  R.  139— C.  A. 

12.  Agreement  for  Definite  Time  Exceeding 
One  Year  — Power  to  Determine  within  Year 
hy  Notice — Agreement  ^' Not  to  be  Performed 
luitlun  One  Year'"  —  Amhigvitg  of  Statute  — 
Me-ojjening  j^^'ints  of  Condruction.] — An  agree- 
ment for  employment  for  a  period  of  two 
years,  subject- to  six  months'  notice  on  either 
side  diu-ing  tliat  period,  is  aji  agreement  within 
sect.  4  of  the  Statute  of  Frauds,  and  must 
therefore  be  in  writing. 

The  words  of  the  section  being  ambiguous, 
the  House  of  Lords  will  not  re-open  points  of 
construction  which  have  been  settled  by  a 
chain  of  authorities  extending  over  a  long 
period. 

Decision  of  C.  A.  ([1911]  2  K.  B.  1056;  105 
L.  T.  320)  atfirmed. 

Hanau  v.    Eiirlick,    [1911]    W.    N.    246;    28 
[T.  L.  R.  113— H.  L. 

X.  UNDUE  INFLUENCE. 

See  Equity,  No.  1. 


CONTRACTOR. 

See  Builders,  etc. 


CONVERSION. 

See  Truver  and  Conversion. 


CONVERSION  AND   RECON 
VERSION    IN    EQUITY. 

See  Executors,  No.  23. 


CONVICTIONS. 

See  Criminal  Law  and  Procedure. 


CONVICT'S   PROPERTY. 

See  Criminal  Law  and  Procedure. 


COPYHOLDS. 


CONVEYANCES. 

See  Deeds  and  Other  Instruments  ; 
Equity  ;  Fraudulent  and  Volun- 
tary Conveyances ;  Real  Pro- 
perty and  Chattels  Real  ;  Sale 
op  Land, 


col. 
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I.  Court  Rolls   .... 

[No  paiagiaphs  iu  this  vol.  of  the  Digest.] 

II.  Generally      .        .        -        .        .102 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Manorial  Customs  and  Tenures  102 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 

IV.  Rights    op   the    Lord    of    the 

Manor 102 

I.  COURT  ROLLS. 

[No  paragraphs  iu  this  vol.  of  the  Digest.] 

II.  GENERALLY. 

[No  piuagraplis  in  this  vol.  of  the  Digest.] 

III.  MANORIAL  CUSTOMS  AND  TENURES. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  RIGHTS     OF     THE     LORD      OF     THE 

MANOR. 

See  Intoxicating  Liquors,  No.  6. 


COPYRIGHT  AND  LITERARY 

PROPERTY. 

col. 
I.  Assignment 103 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Books 103 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Catalogues i03 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Designs 103 

V.  Dramatic  Pieces    .        .        .        .103 

VI.  Encyclopedia         .        .        .        .103 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  Letters 103 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VIII.  Music 104 

,  [No  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  Photographs 104 

X.  Pictures 104 

XL  Reports  in  Newspapers        ,        .  lOo 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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Copyright  and  Literary  Property — Cotduincd. 

COL. 
XII.    SCULPTUKK 105 

[No  jiaiagraplis  in  lliis  vul.  of  the  Di^'t'st. 
XIII.  Vautous Ki.-. 

I.  ASSIGNMENT. 

[No  lura-raphs  in  this  vol.  of  the  Digest] 

II.  BOOKS. 

[No  paragiMiihs  iu  this    vol.   of  the  Digest.] 

III.  CATALOGUES. 

[No  paragrai.lis  in  this  vol.  of  the  Digest.] 

IV.  DESIGNS. 

tke  also  Trade  Marks  and  Designs. 

1.  Drawing— Artistle  Property— Cominercial 
Use — Registration — Patents  and  Designs  Act, 
1907  (7  Edvv.  7,  c.  29),  ss.  49,  h%—Fine  Arts 
Copyright  Act,  1862  (25  &  26  Vict.  c.  68),  s.  1.]— 
A  design  intended  for  use  in  connection  with  a 
commercial  article,  e.g.,  a  drawing  reproduced  on 
wrappers  used  by  tradesmen  in  selling  tea,  may 
be  properly  and  effectively  registered  under  the 
Fine  Arts  Copyright  Act,  1862. 

Smith     Brothers     (Whitehaven),     Ld.    r- 
[Redfeaun,  131  L.  T.  Jo.  318— Eve,  J- 

V   DEAMATIC  PIECES. 

2.  Cinematograpli — "  Place  of  Dramatic  En- 
tertainment "  —  Slioicroom  —  Dramatic  Copy- 
right Act,  1833  (3  &  4  Will.  4,  c.  1.5),  s.  2.J— 
Tlie  defendants,  who  were  producers  of  cine- 
matograph films,  had  a  room  at  their  place 
of  business  fitted  up  with  a  cinematograph 
apparatus,  and  they  issued  advertisements  in- 
viting the  public  to  see  films  showing  certain 
scenes  of  a  play  which  the  plaintiffs  alleged 
to  be  an  infringement  of  their  rights. 

Held — without  deciding  whether  the  exhibi- 
tion of  the  films  constituted  an  infringement 
of  the  plaintiffs'  rights,  that  the  room  where 
the  films  were  shown  on  the  cinematograph 
was  not  a  place  "  of  dramatic  entertainment  " 
within  the  meaning  of  sect.  2  of  the  Dramatic 
Copyright  Act,  1833,  inasmuch  as  the  public 
were  merely  invited  with  the  object  of  getting 
them  to  purchase  the  films. 
Glenville  v.  Selig  P0LY.SCOPE  Co.,  27  T.  L.  R. 
[554 — Channell,  J. 

3.  Similarity  hettcern  Two  Pi£ces  merely  a 
Coincidence — Dramatic  Copyright  Act,  1833  (3& 
4  Will.  4,  c.  15)]. — The  representation  of  a 
dramatic  piece  in  which  the  similarities  to  a 
piece  previously  produced  are  due  to  mere 
coincidence — both  plays  being  derived  indepen- 
dently from  the  common  stock  of  dramatic  ideas 
— is  not  an  infringement  of  the  rights  given  by 
the  Dramatic  Copyright  Act,  1833,  to  the  author 
of  the  play  first  produced. 

KoBLt'.  Palace  Theatre,  Ld.,  28  T.  L.  R.  69— 
[Hamilton,  J. 

VI.  ENCYCLOPJEDIA. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  LETTERS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


VIII.  MUSIC. 

(No  paragrajihs  in  this  vol.  of  tlie  Digest.] 
].\.  PHOTOGRAPHS. 

4.  Iiifriiigriiiciit  —  Injunction  —  Damages — 
Copies  Reproduced  before  Itcqi.-^l r<ili,tn  —' Fine 
Arts  Copyright  Act,  1862  (2:.  \:  2ii  \u-\.  c.  68).] 
— Notwitli.staudiiig  tlie  fact  that  tlic  statutory 
cojjyright  in  photographs  may  not  have  been 
registered,  the  Court  will  grant  an  injunction 
to  restrain  the  reproduction,  without  licence 
from  the  owners,  of  any  such  photograiihs  by 
any  other  persons. 

Matisell  V.  Valley  Printing  Co.  ([1908]  2  Ch. 
441)  applied. 
BowDEN    Brothers  v.  Amalgamated    Pic- 

[toriaLS,  Ld.,  [1911]    1    Ch.   .386;  SO    L.    J. 
Ch.  291  ;  103  L.  T.  829— Parker,  J. 

X.  PICTURES. 

See  also  No.  1,  supra. 

5.  Drawing — Reproduction  ivithout  Author's 
Consent — "  Alteration  " — CoUmred  Enlargement 
— Action  to  Recover  Penalties — Injunction — Fine 
Arts  Copyright  Act,  1862  (25  &  26  Vict.  c.  68). 
ss.  7,  8.] — In  order  to  constitute  an  "alteration" 
in  a  drawing  within  the  meaning  of  sect.  7, 
clause  4,  of  the  Fine  Arts  Copyright  Act,  1862, 
the  alteration  must  be  a  material  one  having 
regard  to  the  object  of  the  enactment.  An 
alteration  in  a  drawing  which  might  affect  the 
reputation  of  the  author  of  the  drawing  as  an 
artist  would  be  a  material  alteration,  and  would 
therefore  come  within  the  section.  To  bring  the 
case  within  the  clause  it  is  not  necessary  that 
the  sale  or  publication  of  the  altered  work  should 
be  fraudulent  ;  it  is  sufficient  if  the  sale  or  pub- 
lication of  the  altered  work  as  or  for  the  unaltered 
work  of  the  author  is  made  knowingly. 

The  plaintiff,  who  was  an  artist,  made  a  fine 
line  drawing,  which  bore  his  signature,  for  the 
defendants  for  the  purpose  of  being  used  by  them 
as  an  advertisement  for  a  certain  preparation  in 
which  they  dealt.  The  defendants,  in  whom 
the  copyright  of  the  drawing  vested,  had  the 
drawing,  without  the  plaintiff's  consent,  enlarged 
and  coloured,  and  caused  copies  of  the  enlarge- 
ment with  the  plaintiff's  name  thereon  to  be 
exhibited  in  the  form  of  posters  as  an  advertise- 
ment of  their  preparation.  In  an  action  by  the 
plaintiff  to  recover  a  penalty  for  infringement  of 
sect.  7,  clause  4,  of  the  Act  by  the  publication  of 
copies  of  the  drawing  so  altered  as  or  for  the 
unaltered  work  of  the  plaintiff,  and  for  an  injunc- 
tion, evidence  was  given  that  the  alteration  and 
colouring  of  the  drawing  were  such  as  would  be 
damaging  to  the  plaintiff's  reputation  as  an 
artist :  — 

Held — that  as  the  alteration  in  the  drawing 
might  be  damaging  to  the  plaintiff's  reputation 
as  an  artist,  the  defendants  had  committed  a 
breach  of  sect.  7,  clause  4  ;  that  the  plaintiff  was 
entitled  to  bring  an  action  under  sect.  8  to  recover 
a  penalty  for  the  breach  ;  and  that  the  plaintiff 
was  also  entitled  to  an  injunction  to  restrain 
future  breaches. 
Carlton  Illustrators  v.  Coleman  &  Co., 

[Ld.,  [1911]  1  K.  B.  771  ;  80  L.  J.  K.  B.  510  ; 
104  L.  T.  413  ;  27  T.  L.  R,  65— Channell,  J, 
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X.  Pictures — Continued. 

6.  Drawinrj  —  In/rinf/emenf — Copy  on  Wood 
Block^Bcf/isfrafion — Fine  Arts  Cop)/rif//it  Act, 
1862  (25  '&  26  Vict.  c.  68),  ss.  1,  4.]— The 
plaintiff  was  the  owner  of  the  copyright  of  a 
drawing,  the  principal  features  of  which  the 
defendant  had  copied  on  to  a  wood  block, 
so  that  in  the  reproductions  printed  there- 
from the  said  features  were  transposed,  and 
faced  the  opposite  direction  : — 

Held— that  the  block  and  reproductions 
printed  therefrom  were  copies  or  colourable 
imitations  and  infringements  of  the  copyright. 

The  plaintiff  registered  himself  as  co-owner 
of  a  copyright  with  V.,  who,  in  fact,  had  no 
interest  'in  the  copyright.  Subsequently  he 
registered  himself  as  sole  owner,  but  entered 
on  the  register  an  assignment  to  himself  of 
all  V.'s  interest  in  the  said  copyright,  whereas 
V.  had  in  fact  no  interest  :  — 

Held — that  the   first  registration  was  bad, 

but   that   the    second    was    valid,    and    could 

sustain   an   action   for   infringement. 

Whitehead  v.  Wellington,  55  Sol.  Jo.  272 — 

[  Warrington,    J. 

XI.  REPORTS  IN  NEWSPAPERS. 

[Xo  I'.-iragraphs  in  this  vol.  of  the  Digest.] 

XII.  SCULPTURE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XIII.  VARIOUS. 

7.  Searc/tes  of  Puhlic  Fecords — Contract  to 
F.camine  and  Take  Excerpts— Original  Notes — 
Property  —  Confidentiality  —  Interdict.^ — A 
searcher  of  records  who  was  employed  to  make 
searches  in  public  records  in  order  to  obtain  and 
furnish  excerpts  of  all  entries  relating  to  persons 
of  a  certain  name,  made  shorthand  notes  of  the 
entries,  and  subsequently  transcribed  these 
notes  and  delivered  these  transcriptions  to  the 
person  who  employed  him.  In  an  action  by 
the  latter  against  the  searcher  for  delivery  ot 
the  shorthand  notes  and  for  interdict  against 
communication  of  them  to  any  person  without 
the  pursuer's  permission  :  — 

Held — (1)  that  the  notes  belonged  to  the 
defender,  and  (2)  that  no  actual  or  appre- 
hended injury  to  the  pursuer  being  involved  by 
any  use  the  defender  proposed  to  make  of  the 
notes,  interdict  ought  not  to  be  granted. 
Earl  of  Crawford  v.  Paton,  [1911]  S.  C. 
[1017  ;  48  Sc.  L.  R.  870— Ct.  of  Sess. 


CORONERS. 

1.  Trial  for  Monshnnildcr^Proof  of  Dciw.sition 
taken  hefo're  Coroner  Ad  missilnlihi  of  Prisoners 
Deiwsition—Coroners  Art,  ISS?  (.V)  .V  51  Vi.'t. 
c.  71),  ss.  4  (2),  5  (3).]— At  an  inquest  held 
upon  the  body  of  E.,  the  prisoner  M.  gave 
evidence  upon  oath.  At  the  trial  of  the 
prisoner  for  the  manslaughter  of  E.,  the  pro- 
secution tendered  the  deposition  of  the  prisoner 


taken   before   the  coroner  as  evidence  against 
him. 

Held— that  the  deposition  of  the  prisoner 
was  admissible  in  evidence  against  him  under 
the  Coroners  Act,  1887,  and  could  be  proved  by 
a  person  who  was  present  at  the  inquest  when 
tiie  prisoner  gave  evidence  on  oath  and  could 
swear  that  the  deposition  was  in  the  coroner's 
handwriting  and  was  read  over  to  the  prisoner 
and  thereupon  signed  by  him. 

R.  v.  Marriott,  75  J.  P.  288  ;  22   Cox,   C.  C. 
[211— Avory,  J. 


CORPORATIONS. 

See  also  Food,  No.  11  ;  Practice,  No.  23. 

1.  Lease — Construction — Covenant  not  to  Assign 
Without  Consent — Consent  not  to  he  Withheld 
'•'■from  a  Bespectahle  and  Responsible  Person'' — 
Assignment  to  Limiled  Company— Refusal  of 
Consent.'] — In  a  technical  document,  such  as  a 
lease,  the  word  "  person,"  in  the  absence  of  any 
context  to  limit  its  meaning,  includes  a  person 
in  law,  that  is  to  say,  a  corporation,  and  the 
words  "  respectable  and  responsible  "  are  not  such 
a  context  as  to  limit  the  meaning  of  the  word 
"  person  "  so  as  to  exclude  a  limited  company. 

Decision  of   Neville,   J.   ([1910]   1    Ch.  754; 
79  L.  J.  Ch.  431  ;  102  L.  T.  427  ;  26  T.  L.  R.  387  ; 
17  ]Manson,  220)  reversed. 
WiLLMOTTr.  London  Road  Car  Co.,Ld.,[1910] 

[2  Ch.  525  ;  80  L.  J.  Ch.  I  ;  103   L.   T.   447  . 
27  T.  L.  R.  4  ;  55  Sol.  Jo.  873— C.  A; 

2.  Limited  Company — Liability  to  Conviction, 
^Rogue  and  Vagabond — Lotteries  Act,  1823 
(4  Geo.  4,  c.  60),  ss.  41,  62,  (ol— Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49) 
.9.  i— Interpretation  Act,  1889  (52  &  53  Vict. 
c.  63),  s.  2. J — A  limited  company  is  not  liable 
to  be  convicted  as  a  rogue  and  vagabond  under 
sect.  41  of  the  Lotteries  Act,  1823. 
Hawke  v.  E.  Hulton  &  Co.,  Ld.,   [1909]  2 

[K.  B.  93;  78  L.  J.  K.  B.  6.33;  100  L.  T. 
905  ;  73  J.  P.  295;  25  T.  L.  R.  474;  22 
Cox,  C.  C.   122;    16  Manson,   164— Div.  Ct. 


CORRUPT   PRACTICES. 

See  Elections. 


COSTS. 


See  Arbitration  ;  Bankruptcy  and 
Insolvency  ;  Bills  of  Exchange  ; 
Contempt  and  Attachment  ; 
County  Courts  ;  Criminal  Law 
AND  Procedure  ;  Execution  ; 
Practice  ;  Solicitors. 
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COUNSEL. 


iS,r.    liAlilMSTERS. 


COUNTERCLAIM. 

-SVc  County  Courts,  No.  6. 


COUNTY  COURTS. 


col. 

I 

.  Courts,  Judges,  and  Officers 

.  107 

11 

Jurisdiction  and  Law. 

(«)  General     .... 

.  108 

(^)  Remitted  Actions 

.  108 

III 

Procedure. 

(«)  General    .... 

.  10!) 

(h)  Statutory  Defences    . 

.  109 

IV. 

Costs 

.  110 

V. 

Execution       .... 

.  110 

VI. 

Attachment  of  Debts  . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

.  Ill 

VII. 

Judgment  Summons 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

.  Ill 

VIII. 

Appeals  and  New  Trials    . 

.  Ill 

See    also    Bankruptcy,    Nos.    12, 

13; 

Friendly  Societies,  No.  1. 
I.  COURTS,  JUDGES,  AND  OFFICERS. 

1.  Action  oijainst  liefjisfrar  of  County  Court 
in  hh  Own  Court — Reghtrar  Arfbui  as  Solicitor 
in  such  Court—Biff  Jit  to  Cos/s  as  Solicitor — Ta.ra- 
tion  h)/  Registrar  of  his  On-n  Jlill  of  Costs — 
County  Courts  Act,  "l888  (51  &  h2  Vict.  c.  43), 
ss.  41,  43,  118.  J — The  registrar  of  a  county  court, 
sued  personally  in  the  Court  of  which  he  is 
registrar,  is  not  debarred  by  sect.  41  of  the 
County  Courts  Act,  1888,  from  appearing  to 
defend  himself,  and  he  is  entitled  upon  taxa- 
tion to  the  same  costs  as  if  he  had  employed 
a  solicitor,  except  in  respect  of  items  which 
the  fact  of  his  acting  for  himself  rendered  un- 
necessary. 

Where  the  plaintiffs  in  an  action  elect,  under 
sect.  43  of  the  County  Courts  Act,  1888,  to  sue 
a  registrar  of  a  county  court  in  his  own  Court, 
although  other  Courts  are  open  to  them  under  the 
section,  he  is  entitled  to  tax  the  costs  of  the 
action.  In  such  circumstances  the  case  is  one 
of  necessity  within  the  rule  laid  down  by 
Serjeant  v.  Dale  ((1877)  2  Q.  B.  D.  558)  that  "  a 
judge  who  has  an  interest  in  the  result  of  a  suit 
is  disqualified  from  acting,  except  in  cases  of 
necessity,  when  no  other  judge  has  jurisdiction," 
since  sect.  118  of  the  County  Courts  Act,  1888, 
provides  that  the  costs  shall  be  taxed  by  the 
registrar  of  the  Court  in  which  they  were  incurred. 
H.  TOLPUTT   &  Co.,  LD.t'.  IVIOLE,  [19111  1  K.  B. 

[87  ;  80  L.  J.  K.  B.  232  ;  103  L.  T.  G07— 
Div.  Ct. 


On  Appeal. — Appeal  dismissed  on  the  grounds 
that  tlie  decision  appealed  against  was  right,  and 
that,  having  regard  to  what  had  taken  place  in 
the  county  court  and  Divisional  Court,  the 
(luestion  of  jurisdiction  was  not  open  to  the 
appellants.— [1911]  1  K.  B.  8.36  ;  80  L.  J.  K.  B. 
68(5 ;  104  L.  T.  148  ;  55  Sol.  Jo.  293— C.  A. 

2.  Appeal  from.  Decision  of  Registrar  Sitting  hy 
Rci[ucst  of  Judge  as  Deputy  Judge — Consent  of 
Parties—Registrar  not  Barrister  of  Seven 
rears'  Standing — Plaintiff's  Claim  ahore  £2  — 
Validity  of  Apjwin'ment  of  Registrar  as 
Deputy  Judge — County  Court's  ^l^i',"  18SS  (51  & 
52  Vict.  c.  43),  s.  18,] — In  an  action  brought  in 
the  county  court  where  the  claim  exceeds  £2 
the  county  court  judge  has  no  power  even  with 
the  consent  of  the  parties  to  appoint  as  his 
deputy  for  the  purpose  of  hearing  the  action  in 
that  capacity  a  person  who  is  not  a  barrister  of 
seven  years'  standing  as  required  by  sect.  18  of 
the  County  Courts  Act,  1888. 

McInally   r.    Blackledge,    [1911]    2  K.    B. 
[432  ;    80  L.  J.  K.   B.  882  ;  104  L.  T.  642— 
Div.  Ct. 
II.  JURISDICTION  AND  LAW. 
See  also  Companies,  No.  54. 
(a)  General. 

3.  Cancellation  of  Lease — Equity  Jurisdiction 
of  Count II  Court — ^'■Valne  of  Property  not  Ev- 
ceeding  koOO"—Connti/  Courts  Act,  1888  (51  & 
52  Vict.  c.  43),  s.  67.]— Under  sect.  67  of  the 
County  Courts  Act,  1888,  a  county  court  judge 
has  no  power  under  the  equity  jurisdiction  of 
the  county  court  to  try  an  action  for  the  can- 
cellation of  an  agreement  for  a  lease  of  any 
property  which  exceeds  £500  in  value,  although 
the  interest  in  the  jwoperty  actually  dealt  with 
by  the  lease  is  less  in  value  than  that  amount. 
Angel    v.  Jay,  [1911]  1   K.  B.  666  ;  80  L.  J. 

[K.  B.  458  ;  103  L.  T.  809  ;  55  Sol.  Jo.  140— 
Div.  Ct. 
(b)  Remitted  Actions. 
See  also  No.  10,  infra. 

i.  Security  for  Costs — Jurisdiction — Comity 
Courts  Act,  1888  (51  &  52  Vict.  e.  43),  s.  66— 
Companies  {Conwlidatio?i)  Act  (8  Edw.  7,  c. 
69),  s.  278.] — Where  an  action  of  tort  has  been 
remitted  to  the  county  court  under  sect.  66  of 
the  County  Courts  Act,  1888,  on  the  plaintiffs, 
a  limited  liability  company,  failing  to  give  full 
security  for  the  defendants'  costs  or  to  satisfy 
a  judge  of  the  High  Court  that  their  cause  of 
action  is  fit  to  be  prosecuted  Ln  the  High  Court, 
the  county  court  judge  is  not  deprived  of  his 
jurisdiction  to  make  an  order  for  the  security 
of  the  defendants'  costs  under  sect.  278  of  the 
Companies  (Consolidation)  Act,  1908,  as  by 
sect.  66  of  the  County  Courts  Act,  1888,  the 
remitted  action  and  all  the  proceedings  therein 
are  to  be  tried  and  taken  in  the  county  court 
as  if  the  action  had  originally  been  commenced 
therein. 
Plasycoed  Collieries  Co.  v.  Partridge,  Jones 

[&  Co.,  Ld.,  104  L.  T.  807  ;  55  Sol.  Jo.  481 
—Div.  Ct. 
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II.  Jurisdiction  and  Law — Continued. 

5.  Fnicf ice— Action  of  Contract  Remitted  to 
County  Court-'Cliiim  Amended  hij  Addition  oj 
Claim"  for  Tort— Discretion  of  Judge  to  Allow— 
Jurisdiction— Count >i  Court  Rules,  Ord.  14,  r.  12  ; 
Ord.  33,  r.  2—Couniii  Courts  Act,  1888  (51  &  52 
Vict.  c.  43),  ss.  65,  66,  87].— Where  an  action 
of  contract  is  remitted  from  the  High  Court  to 
the  county  court  and  the  particulars  of  claim 
arc  amended  so  as  to  add  a  claim  for  tort, 
which  if  the  action  had  been  commenced  in  the 
county  court  could  have  been  brought  therein, 
the  county  court  judge  has  jurisdiction  to  try 
the  claim  as  amended,  but  it  is  a  matter  for  his 
discretion  whether  he  will  allow  the  amendment 
to  be  made. 

Spring  v.  Fernandez,  56  Sol.  Jo.  110— Div. 

[Ct. 


public  authority  wishing  to  plead  the  Public 
Authorities  Protection  Act,  1893,  as  a  special 
defence  in  a  county  court  do  so  sufficiently  if 
they  plead  that  "  the  claim  for  which  the 
defendants  are  summoned  is  barred  by  a 
statute  of  limitations." 
Gregory   v.    Torquay    Corporation,     [1911] 

[3  K.   B.   556  ;     80  L.  J.   K.  B.   981  ;    105 

L.  T.  138  ;   75  J.  P.  446  ;  55  Sol.  Jo.  582  ; 
9  L.  G.  R.  772— Div.  Ct. 

Affirmed  on  Appeal — 133  L.  T.  Jo.   153; 
46  L.  J.  N.  C.  788— C.  A. 

See  S.  C.  Limitation  of  Actions,  No.  1. 


IV.  COSTS. 

See  also  No.  4, 


svjjra. 


III.  PROCEDURE. 

Sec  also  No.  1,  supra. 
(a)  General. 

6.  Counter-claim.— Adding  Party— Alternatire 
Causes  of  Action— County  Coiirt  Rules,  1903, 
Ord.  10,  r.  22.] — A  person  cannot  be  joined  as 
defendant  to  a  counter-claim,  under  Ord.  10, 
r.  22,  of  the  County  Court  Rules,  1903,  against 
whom  an  alternative  cause  of  action  only  is 
alleged. 
Times    Cold  Storage  Co.   r.  Lowther  and 

[Blankley,    Lowther  and   Blankley    r. 

Times  Cold  Storage  Co.  and  New  Zealand 

Shipping    Co.,  [1911]  2  K.  B.  100  ;  80  L.  J. 

K.  B.  901  ;  104  L.  T.  637  ;   55  Sol.  Jo.  442— 
Div.  Ct. 

1.  Removal  of  Action  from  County  Court  to 
High  Ct'if?'^— Certiorari — Discretion  of  Judge — 
Action  More  Fit  to  be  Tried  in  High  Court— 
Countij  Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
,y.  126.]— The  County  Courts  Act,  1888,  sect.  126, 
provides  that  "  It  shall  be  lawful  for  the  High 
Court  or  a  judge  thereof  to  order  the  removal 
into  the  High  Court,  by  writ  of  certiorari  or 
otherwise,  of  any  action  or  matter  commenced 
in  the  Court  under  the  provisions  of  this 
Act  if  the  High  Court  or  a  judge  thereof  shall 
deem  it  desirable  that  the  action  or  matter  shall 
be  tried  in  the  High  Court.  .  .  ."  Upon  an 
appeal  by  the  defendant  in  an  action  from  the 
order  of  the  judge  in  chambers  reversing  the 
decision  of  a  Master  who  had  ordered  the 
removal  into  the  High  Court  of  an  action 
commenced  in  the  county  court  : — 

Held — that  the  question  whether  an  action 
shoukl  be  so  removed  depends  upon  whether  it 
is  one  which  in  the  opinion  of  the  judge  is  more 
fit  to  be  tried  in  the  High  Coirrt  than  in  the 
county  court. 

DoNKiN  r.   Pearson,    [1911]    2    K.    B.    412; 
[80  L.  J.  K.  B.  1069  ;  104  L.  T.  643— Div.  Ct. 

(b)  Statutory  Defences. 

8.  Public  Authorities  Protection- Xotice  of 
SjJecial  Defence —  '' Statute  of  Limitations" — 
County  Conrt  Rules,  1903  and  1904,  Ord.  10, 
rr.  14,  18  ;  Form  8o— Public  Authorities  Pro- 
tection  Act,   1893   (56   &   57  Vict.   c.  61).]— A 


9.  Dejyriving  Successful  Defendant  of  Costs — 
Conduct  before  and  during  Litigation  —  Dis- 
cretion.']— A  county  court  judge,  in  deciding 
whether  to  deprive  a  successful  defendant  of 
costs,  is  entitled  to  take  into  consideration 
the  conduct  of  the  parties  both  before  and 
during  the  action. 
Dann  v.  Curzon,  104  L.  T.  66  ;  27  T.  L.  R. 

[168  ;  55  Sol.  Jo.  189— Div.  Ct. 

10.  Recorery  of  Sum  of  less  than  £20  tinder 
Ord.  14. — Judgment  for  Defendant  in  County 
Court  '■  irit/i  c'o.4son  Scale  B''— Action  Remitted 
—Right  of  Defendant  to  Costs  before  Remittal— 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
ss.  65, 113, 116.] — Where  a  plaintiff  suing  in  con- 
tract for  a  sum  of  over  £20  under  Ord.  14  recovers 
a  less  amount,  and  the  defendant  obtains  leave 
to  defend  as  to  the  balance,  and,  the  action  being 
remitted  to  the  county  court,  judgment  is  given 
for  the  defendant,  "  with  costs  on  scale  B,"  and 
under  this  order  the  registrar  and,  on  appeal,  the 
county  court  judge  allow  items  in  respect  of 
proceedings  under  Ord.  14  : — 

Held — that  the  county  court  judge  had  juris- 
diction to  allow  the  defendant  these  items  by 
virtue  of  his  general  powers  as  to  costs  under 
sect.  113  of  the  County  Courts  Act,  1888,  they  not 
being  "  herein  otherwise  provided  for  "  by  sects. 
65  or  116  or  any  other  section  of  the  Act. 

Mentors,  Ld.   v.  White,  [1911]  W.  N.  254; 
[56  Sol.  Jo.  143— Div.  Ct. 

V.  EXECUTION. 

11.  Judgment  for  Payment  of  Debt  at  Future 
Date — Garnishee  Proceedings  Instituted  before 
that  Date  —  Judgment  ^^  Still  Umatisfied"  — 
Cbunty  Court  Rules,  1903,  Ord.  26,rr.  1, 12,  14.] 
— Garnishee  proceedings  are  a  species  of  execu- 
tion, and  in  the  county  court  a  garnishee 
summons  ought  not  to  be  allowed  to  issue  unless 
and  until  the  time  has  elapsed  within  which  the 
debt  is  to  be  paid,  and  unless  it  can  be  said 
that  the  judgment  is  unsatisfied. 

Decision  of  Div.  Ct.  ([1911]   W.  N.  68;   80 
L.  J.  K.  B.  499  ;  55  Sol.  Jo.  36.5)  reversed. 
White,  Son  and  Pill  r.  Stennings,  [1911] 

[2  K.  B.  418  ;  80  L.  J.  K.  B.  1124  ;  104   L.  T. 
876  ;  27  T.  L.  R.  395  ;  55  Sol.  Jo.  441— C.  A. 


Ill 
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VI.  ATTACHMENT  OF  DEBTS. 

(No  i.,ir,i-i;iplis  in  tins  vol.  of  the  Disest.] 

VII.  JUDGMENT  SUMMONS. 

[No  iianiKnii>li.s  in  tliis  vol.  of  llio  Pig(>.st  ] 

VIII.  APPEALS  AND  NEW  TRIALS. 

See  No.  2,  xupra. 


COURTS. 

COL. 

I.  House  of  Lords         .        .        .        .111 

[No  paragrajilis  in  this  vol.  of  the  Digest.] 

II.  Privy  Council Ill 

III.  Courts  of  Local  Jurisdiction  .  ill 
(jt)  Mayor's  Court,  London    .         .        .111 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
Qi)  Lancaster  Palatine  Court         .        .112 
((■)  Liverpool  Court  of  Passage      .         .112 

[No  paragraphs  in  this  vol.  of  the  Digest] 
(^)  Preston  Court  of  Pleas    . 

[No  paragraphs  in  this  vol.  of  the  Digest. 
(f)  Salford  Hundred  Court    . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV. In  General     .... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

I.  HOUSE  OF  LOKDS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  PRIVY  COUNCIL. 

1.  Practice — JJisdirectiim — Point  not  Taken  iii 
Court  Below.'] — As  a  general  rule  neither  party 
to  proceedings  before  the  Judicial  Committee  will 
be  permitted  to  raise  points  which  have  not  been 
taken  at  any  stage  in  the  Court  below.  There- 
fore in  an  action  for  injuries  by  negligence,  in 
which  contributory  negligence  was  pleaded  as  a 
defence,  the  defendants  will  not  be  allowed  to 
take  the  point  that  the  judge  at  the  trial  mis- 
directed the  jury  on  this  head  when  such  point 
was  not  talicn  in  the  grounds  of  appeal  or  in 
argument  in  the  Court  below. 

White  r.  Victoria  Lumber  Co.,  [1910]  A.  C 
[606  ;  80  L.  J.  P.  C.  38  ;  103  L.  T.  323— P.  C. 

2.  Appeal  to  Privy  Coicncil — Railway  Board 
of  Canada.'] — An  appeal  lies  to  the  Judicial  Com- 
mittee of  the  Privy  Council  from  a  decision  of 
the  Supreme  Court  of  Canada  on  an  appeal 
thereto  from  an  order  of  the  Railway  Board 
of  Canada. 

Canadian    Pacific    Ry.    Co.    t.    City    of 

[Toronto  Corporation  and  Grand  Trunk 

Ry.  Co.  of  Canada,   [1911]  A.  C.  461;   81 

L.  J.  P.  C.  5  ;    104  L.  T.  724  ;  27  T.  L.  R.  448 

—P.  C. 

III.  COURTS  OF  LOCAL  JURISDICTION. 

See  aUo  Metropolis,  Nos.  24,  25. 

(a)  Mayor's  Court,  London. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


(b)'Lancaster  Palatine  Court. 

3.  Jurisdict ion  of  ( 'liancery  Dirixionto Bestrain 
Proceeding.^  in  Palatine  Action — Vexatioi/s 
Proeecdintf — Beceirer — Chancer)/  of  La7ica.ster 
Act,  1890'(.53  &  .'>4  Vict.  c.  2.3),  «.s.  3,  4,  B.]— 
Where  a  dubcnture-holder  in  a  company  carry- 
ing on  business  in  the  County  Palatine  of 
Lancaster  (the  debentures  creating  a  first  charge 
on  all  the  company's  assets,  and  stipulating  that 
the  company  should  not  create  any  subsequent 
charge  in  priority  therelo)  commenced  a  repre- 
sentative action  in  the  Chancery  Division  of  the 
High  Court  to  enforce  the  debentures  and  gave 
notice  of  motion  for  the  appointment  of  a 
receiver,  and,  before  the  motion  came  on  for 
hearing,  the  owner  of  an  equitable  charge 
granted  by  the  company  after  the  issue  of  the 
debentures  on  land  acquired  by  it  in  Manchester 
commenced  an  action  in  the  I^ancaster  Palatine 
Court,  witli  full  knowledge  of  the  High  Court 
action,  to  enforce  his  security  and  obtained  ex 
pa?'te  the  appointment  of  a  receiver,  who  was 
subsequently  continued  on  notice,  notwith- 
standing that  in  the  meantime,  to  the  knowledge 
of  tlie  Palatine  Court,  a  diilcrent  person  had 
been  appointed  receiver  in  the  High  Court 
action  : — 

Held,  upon  a  motion  in  the  Chancery 
Division  by  the  plaintiff  in  the  High  Court 
action  for  an  injunction  to  restrain  the  plaintiff 
in  the  Palatine  action,  who  had  since  been  added 
as  a  defendant  to  the  High  Court  action,  from 
further  proceeding  with  the  Palatine  action — • 
that  the  Court  had  jurisdiction  to  grant  the 
injunction,  and  that  that  jurisdiction  ought  to 
be  exercised  on  the  ground  that  the  Palatine 
action  was  vexatious. 

Decision   of    Parker,  J.   (104    L.    T.   308 ;    .55 
Sol.  Jo.  407)  affirmed. 
In  re  Connolly  Brothers,   Ld.,    Wood    v 

[Connolly  Brothers,   Ld.,  [1911]    1    Ch. 
731  ;  80  L.  J.  Ch.  409  ;  104  L.  T.  693— C.  A. 

(c)  Liverpool  Court  of  Passage. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Preston  Court  of  Pleas. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Salford  Hundred  Court. 

]No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  IN  GENERAL. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


COURTS-IVIARTIAL. 

See  Courts  ;  Dependencie.s  and  Colo- 
nies ;  Royal  Forces. 


COVENANT. 

See  f Contract  ;  Deeds  ;  Landlord  and 
Tenant  ;  Sale  of  Land, 
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COVERTURE. 

See  Husband  and  Wife. 


COWSHEDS    AND    DAIRIES. 

See  ruBLic  Health. 


CREMATION. 

See  Burial  and  Cremation. 


CRIMINAL   LAW   AND 
PROCEDURE. 

I.  Generally. 

(jt^  Capacity  to  Commit  Crime 

(hi)  Evidence 

(c)  Indictment  Generally 

Id)  Jurisdiction     .         .         .         .         . 
(j)  Poor  Prisoners'  Defence  Act,  1903  . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/)  Practice,  Generally 

(d)  Prevention  of  Crime 

(//)  Principals  and  Accessories 
(/)  Restitution  of  Property    . 

[No  paragraphs  in  this  voL  of  the  Digest.] 
{'))  Reward 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Specific  Offences. 

(«)  Miscellaneous  Offences    . 

(J))  Abortion 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

((')  Assault 

(rZ)  Bigamy  

((^)  Breach  of  the  Peace 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/)  Concealment  of  Birth 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(//)  Conspiracy        .... 

(A)  Cruelty  to  Children 

(?)  Disorderly  Houses     ... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(y)  Embezzlement  ... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(Ji)  Falsification  of  Accounts 

(0  Forgery 

(«()  Housebreaking,  Burglary,  etc. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(»)  Larceny,  False  Pretences,  and  Re 

ceiving  Stolen  Goods   . 
(())  Malicious  Damage    . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(p)  ]\Iiinslaughter 
(//)  Murder     ..... 
(/•)  Obscene  books 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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II.  Specific  Ovv^^ce?,— Continued.  col. 
(j<)  Perjury  and  False  Oaths  .  .  .137 
(0  Treason     .    , 138 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(ii)  Vagrancy 138 

(ij)  Women  and  Girls,  Offences  against .  138 

III.  Convict's  Property       .        .        .139 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Criminal  Appeals. 

(a)  Generally! 139 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
{h)  Appeal  against  Sentence  .        .        .139 
(c)  Appeal  on  Facts        ....  141 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

{d)  Bail 141 

\e)  Fresh  Evidence  .         .         .         .141 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/)  Insanity 141 

{g)  Mistakes  of  Judges  .         .         .         .142 
(h)  Practice 143 

See  also  Animals,  No.  1  ;  Extradition  ; 
Gaming,  No.  r. ;  Highways,  No.  10  ; 
Magistrates. 

I.  GENERALLY. 

(a)  Capacity  to  Commit  Crime. 

1.  Inmnity — Shooting  with  Intent  to  Ilurder 
—  Impulsive  Homicidal  3fa7iia.'] — Where  a 
prisoner  indicted  for  feloniously  shooting  with 
intent  to  murder  had  made  a  coimected 
rational  and  accurate  confession  of  his  guilt, 
but  the  medical  evidence  at  his  trial  was  to 
the  effect  that  he  was  of  unsound  mind  both 
then  and  at  the  time  of  the  offence  and  that 
he  suff'ered  from  impulsive  homicidal  mania, 
the  jury  were  directed  that  they  would  be 
justified  in  finding  the  prisoner  guilty  of  the 
act  charged,  but  insane  at  the  time  so  as  not 
to   be  responsible  according   to   law. 

R.  V.  Hay,  75  J.  P.  480  ;  22  Cox,  C.  C.  268— 
[Darling,  J. 

(b)  Evidence. 

See  also  Nos.  26,  55,  74,  91,  infra  ; 
Bankers,  No.  8  ;  Coroners,  No.  1  ; 
Magistrates,  No.  13. 

2.  Wife  or  Husband  of  Prisoner — Compellable 
Witness'— Criminal  Evidence  Act,  1898  (61  &  62 
Vict.  c.  36), .?.  4  (1),  /Sc/i erf.]— Under  sect.  4,  sub- 
sect.  1,  of  the  Criminal  Evidence  Act,  1898,  the 
wife  or  husband  of  a  person  charged  with  an 
offence  under  any  enactment  mentioned  in  the 
Schedule  to  that  Act  is  not  merely  a  competent 
but  a  compellable  witness  either  for  the  prose- 
cution or  for  the  defence. 

R.  V.   Acaster,   R.  v.  Leach,   Times,  Dccem- 
[ber  21st  1911— C.  C.  A. 

3.  Admission  of  Criminal  Offence — Compell- 
able Witness  —  Non-Repair  of  Hiciliwaij  — 
Eiidence  Act,  1877  (40  &  41  Vict.  c.  14.]— The 
Evidence  Act,  1877,  which  enacts  that  on  the 
trial  of  indictments  relating  to  the  non-repair  of 
highways,  &c.,  the  defendant  and  the  husband 
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I.  Generally— rc>«('(«Kr<^. 

or  wife  of  such  defendant  are  competent  and 
conipcllablo  witnesses,  docs  not  affect  the 
lirinciple  that  a  witness  cannot  in  any  case, 
civil  or  criminal,  be  compelled  to  admit  the 
commission  of  a  criminal  offence. 

R.   V.   Hallett,   4")   I.    L.    T.   84— Kenny,   J., 

[Ireland. 

4.  Incexf  —  Eridencc  of  Prerions  Conduct  — 
Punix/imcut  of  Incest  Art,  1908  (8  Edw.  7,  c.  45), 
.v.-;.  1,  2—('riminnl  Appeal  Act,  1907  (7  Edw.  7, 
r.  2:?),  ••«■.  1  (<>)•] — A  brother  and  sister  were 
indicted  under  the  Punishment  of  Incest  Act, 
]'.)08,  which  came  into  force  on  January  1,  1909, 
for  offences  ccmimitted  in  1910.  At  the  trial, 
Scrutton,  J.,  admitted  evidence  as  to  the  birth  of 
a  child  in  1908  and  the  prisoners'  conduct  dur- 
ing 1907  and  1908,  tendered  by  the  prosecution 
for  the  purpose  of  showing  the  nature  of  the 
relations  between  the  prisoners. 

Held— that  such  evidence  was  admissible. 

Decision  of  C.  C.  A.  reversed. 

R.  r.   Ball,  [1911]  A.  C.  47,  63  ;  7.5  J.  P.  180, 
[183  ;  ml)  mm.  Director  of  Public  Prose- 
cutions V.  Ball,   80  L.  J.  K.  B.  691  ;  103 
L.  T.  738  ;  55  Sol.  Jo.  139  ;    22  Cox,  C.  C.  366 
— H.  L. 

5.  E-i-amliKitloii  of  Bcfenilant — Question  as  to 
PrjerioHs  Conviction  —  Question  Dimlloiced  — 
Validiti/  of  Conviction — Criminal  Endence  Act, 
1898  (61  ■&  62  Vict.  c.  3(>),  .x.  1  (/).]— The 
appellant  was  charged  before  justices  sitting  as 
a  Coui't  of  summary  jurisdiction  with  an  offence, 
and  gave  evidence  on  his  own''  behalf.  The 
solicitor  who  appeared  for  the  prosecution 
asked  the  appellant  in  cross-examination  whether 
he  had  .been  previously  convicted  of  a  similar 
offence.  The  justices  disallowed  the  question, 
as  being  contrary  to  sect.  1  (/)  of  the  Criminal 
Evidence  Act,  1898,  and  no  answer  was  given 
to  it,  the  solicitor,  however,  remarking  that  he 
had  a  certitied  copy  of  the  conviction.  The 
justices  convicted  the  appellant,  stating  that  the 
above-mentioned  incident  was  entirely  ignored 
by  them  in  arriving  at  their  decision. 

Held  — that,  though  the  question  ought  not 
to  have  been  asked  or  the  observation  made,  yet 
inasmuch  as  the  decision  of  the  justices  was  not 
affected  thereby  the  conviction  was  not  invalid. 
Barker  v.  Arnold,  [1911]  2  K.  B.   120;   80 

[L.  J.  K.  B.  820  ;  105  L.  T.  112  ;  75  J.  P.  364  ; 
27  T.  L.  K.  374— Div.  Ct. 

6.  Statement  Incriminatinr/  Aj>j)eUant  made  by 
Fellow- Priso7ier.]— Conviction  of  the  appellant 
quashed  where  substantially  the  whole  of  the 
evidence  against  him  was  a  statement  by  the 
police  that  a  fellow-prisoner  on  his  arrest  made 
a  statement  incriminating  the  appellant,  and 
where  the  appellant  denied  the  truth  of  such 
statement  and  that  he  was  present  at  the  time  it 
was  made. 

R.  V.  Hickey,  27  T.  L.  R.  441— C.  C.  A. 

7.  Pebuttiny  Eddence  by  Prosecution — Ad- 
missihility  —  Discretion    of  Judye.]  —    Where 


evidence  which  is  relevant  to  the  issue  is 
tendered  by  the  prosecution  to  rebut  the  case 
set  up  by  the  defence,  it  is  for  the  judge  at  the 
trial  to  determine  in  his  discretion  whether  such 
evidence  should  be  allowed  to  be  given  or  not. 
Even  if  the  judge  exercises  his  discretion  in  a 
way  different  from  that  in  which  the  Court  of 
Criminal  Appeal  would  have  exercised  it,  that 
in  itself  affords  no  ground  for  quashing  the  con- 
viction of  the  prisoner.  If,  however,  it  is  shown 
in  any  case  that  the  prosecution  has  done  some- 
thing unfair  which  has  resulted  in  injustice 
to  the  prisoner,  tl  e  Court  of  Criminal  Appeal 
may  interfere. 

R.  V.  Crippen,  [1911]  1  K.  B.  149;  80  L.  J. 

[K.  B.  290  ;  103  L.  T  705  ;  75  J.   P.  141 ;  27 

T.  L.  R.  69  ;  22  Cox,  C.  C.  289— C.  C.  A. 

8.  Fresh  Evidence  duriny  Final  Speech.] — By 
leave  of  the  Court  fresh  evidence  may  be  called 
for  the  defence  during  the  final  speech  for  the 
Crown. 

R.  r.  Morrison,  75  J.  P.  272  ;  22  Cox,  C.  C.  214 
[—Darling,  J. 

9.  Kride/ice  of  Ideit/ifi,rifi„n—Ide)ififlcation  at 
the  Police  Station  -  Si/>/(/e.sf,d  Dcseripiion  yiren 
previously  by  Deferfirc  (>(lirer.]—A.,  the  driver  of 
a  van.  left  his  pony  and  van  outside  a  public-house. 
On  leaving  it  he  saw  two  men  loitering  near- — S. 
and  another  man.  On  returning  to  the  place  the 
pony  and  van  had  disappeared.  On  the  trial  of 
B.  for  the  theft,  the  evidence  for  the  Crown  con- 
sisted of  the  identification  of  B.  by  A.  and  S. 
Both  A.  and  S.  had  picked  B.  out  of  a  line  of 
men  at  the  police  station — A.  as  a  man  he  had 
seen  loitering  at  the  place  and  S.  as  a  man  he 
had  seen  drive  off  with  the  pony  and  van. 

A.,  in  the  course  of  his  evidence,  said  :  "  I  did 
not  take  particular  notice  of  him  ;  I  just  caught 
his  eye  at  the  minute  1  brought  the  van  round." 
S.  saiil  he  had  only  seen  the  back  of  the  man 
who  drove  off  with  the  van,  but  he  identified 
the  man  at  the  police  station  from  his  front. 
When  asked  how  it  was  he  was  able  to  identify 
B.,  he  said  :  "  Because  they  said  he  very  much 
resembled  the  man  they  had  suspicion  of."  And 
in  answer  to  the  foreman  of  the  jirry,  he  said 
that  a  detective  officer  had  given  him  a  descrip- 
tion of  the  man.  The  vice  in  the  evidence  of 
S.  was  not  pointed  out  to  the  jury  by  the  judge 
in  his  summing-up,  although  he  pointed  out  to 
them  that  S.  said  he  had  not  seen  his  face  until 
he  saw  it  at  the  police  station.  B.  was  con- 
victed. 

The  Court  quashed  the  conviction  on  the 
ground  that  the  evidence  of  identification  was 
very  unsatisfactory,  and  the  case  had  not  been 
properly  left  to  the  jury. 

R.  r.  Bundy,  75  J.  P.  Ill— C.  C.  A. 

10.  Statement  by  Prisoner  to  Police  Con- 
stable after  Arrest  —  Denial  by  Prisoner  — 
Evidence  of  Police  Constable — Admissibility.'] 
— The  appellant  was  indicted  for  larceny  by  a 
trick.  After  his  arrest,  and  after  he  had 
been  cautioned,  he  was  asked  by  a  police  con- 
stable where  he  got  the  money  found  upon  him, 
and  he  replied  that  most  of  it  was  the  proceeds 
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I.  GeneTallj—Contuined. 

of  a  trick  similar  to  that  for  which  he  was 
arrested  and  charged.  At  the  trial  this  was 
put  to  the  appellant  in  cross-examination,  and 
on  his  denying  its  truth,  the  police  constable 
was  called  and  gave  evidence  to  the  above 
effect.      The   appellant    was   convicted. 

Held — that  the  trial  was  not  invalidated  by 
this  evidence  having  been  admitted. 

B.   V.    Gavin   ((1885)     15   Cox,   C.    C.   G56) 
disapproved. 
K.   V.   Best,   [1909]    1   K.   B.   692;    78  L.   J. 

[K.  B.  658;  100  L.  T.  622;  25  T.  L.  R.  280; 
22  Cox,  C.  C.  97— C.  C.  A. 

11.  Voluntartj  Statemriit  by  Prisoner  to  Police 
Otfircr  in  Xatnre  of  ('o/ifession.~\ — A  statement 
in  the  nature  of  a  confession  was  made  by  a 
prisoner  to  a  police  officer.  The  police  officer 
had  not  introduced  the  subject  nor  held  out  any 
hope  of  pardon  to  the  prisoner. 

Held — that  such  statement  ;was  properly 
admitted  in  evidence  against  the  prisoner. 

R.  V.  GODINHO,  28  T.  L.  R.  3  ;   56  Sol.  Jo.  807— 

C.  C.  A. 

12.  Pi/insi  Declaration— Test  of  Aihuissibility.] 
— For  a  statement  to  be  admissible  as  a  dying 
declaration  it  is  not  necessary  that  the  state- 
ment should  have  been  made  literally  "  at 
the  point  of  death."  The  material  point  is 
that  every  hope  of  life  must  have  gone  in  the 
mind  of  the  person  making  the  declaration. 

R.   V.  Perry,   [1909]   2  K.  B.  697;   78  L.  J. 
[K.  B.  1034;    101  L.  T.  127;  78  J.  P.  456; 

25  T.  L.  R.  676;   53  Sol.  Jo.  810;   22  Cox, 

C.  C.  154— C.  C.  A. 

13.  Statement  by  one  Prisoner  Read  Over  to  Co- 
prisoner — Admissibility.] — The  ruling  in  H.  v. 
Smith  ((1897)  18  Cox,  C;.  C.  470)  went  too  far 
if  it  decided  that  a  statement  made  by  a  pri- 
soner is  never  admissible  in  evidence  against  a 
co-prisoner  to  whom  it  is  read  over  unless  he 
admits  its  truth. 

B.    V.    Bronihead    ((1906)    71    J.    P.     103) 
approved. 
R.  V.  Thompson-,  [1910]  1  K.  B.  610  ;    79,L.  J. 

[K.  B.  321  ;     102  L.  T.  257;   74  J.  P.  176; 

26  T.    L.    R.    252  ;     22    Cox,    C.    G.    299— 

C.  C.  A. 

14.  Cross-e-vamimition  of  Prisoner  as  to  Other 
Offence— Criminal  Eridence  Act,  1898  (61  &  62 
Vict.  c.  36),  s.  1  (/). ] — In  considering  whether, 
within  sect.  1  (/)  of  the  Criminal  Evidence 
Act,  189S,  a  question  put  to  a  prisoner  tends  to 
show  that  he  has  committed  an  offence  other 
than  that  charged  in  the  particular  indictment, 
it  must  be  judged  by  the  light  of  the  other 
questions  put  to  the  prisoner.  Any  question  or 
series  of  questions  which  would  reasonably  lead 
the  jury  to  believe  that  it  is  being  imputed  to 
the  prisoner  that  he  has  committed  another 
oflEence  tends  to  show  that  the  prisoner  has 
committed  that  other  offence.  Where  such  a 
question  is  improperly  put  it  is  the  duty  of  the 
judge  not  to  wait  for  any  objection   from   the 


prisoner's  counsel,  but  to  stop  such  question 
himself,  and  if  by  mischance  the  question  is  put 
it  is  the  duty  of  the  judge  to  direct  the  jury  to 
disregard  it  and  not  to  let  it  influence  their 
minds. 

The  second  exception  in  sect.  1  (/)  applies  to 
cases  where  witnesses  to  character  are  called  or 
where  evidence  of  the  good  character  of  the 
prisoner  is  sought  to  be  elicited  from  the  wit- 
nesses for  the  prosecution,  but  not  to  mere 
assertions  of  innocence  or  repudiation  of  guilt 
on  the  part  of  the  prisoner,  nor  to  reasons  given 
by  him  for  such  assertion  or  repudiation. 

R.  V.  Ellis,  [1910]  2  K.  B.  746  ;  79  L.  J.  K.  B. 
[841  ;  102  L.  T.  922  ;  74  J.  P.  388  ;  26  T.  L.  R. 
535  ;  22  Cox,  C.  C.  330— C.  C.  A. 
See  S.  C,  No.  68,  infra. 

15.  Cross-examination  as  to  Alleged  Preriovs 
Offence— Criminal  Evidence  Act,  1898  (61  &  62 
Vict.  c.  36),  s.  1  (f)  (i.)  —  Criminal  Law 
AmendmeJit  Act,  1885  (48  &  49  Vict.  c.  69), 
s.  5.] — C.  was  indicted  under  sect.  5  of  the 
Criminal  Law  Amendment  Act,  1885,  and  the 
prosecutrLx  gave  evidence  that  at  the  time  the 
offence  was  committed  C.  told  her  he  had 
had  relations  with  another  servant  girl  before, 
and  that  he  hoped  the  prosecutrix  would  be  as 
loving  to  him  as  that  girl  had  been. 

Held — that  C,  on  giving  evidence,  could  be 
cross-examined  (1)  as  to  whether  he  had  had 
relations  with  this  other  girl,  and  (2)  as  to 
whether  this  girl  was  then  about  fifteen  years 
of  age,  on  the  ground  that  proof  that  C.  had 
previously  committed  such  an  offence  (under 
sect.  5)  would  be  admissible  evidence  to  show 
that  he  was  guilty  of  the  offence  wliercwith  he 
was  then  charged  within  the  meaning  of  sect.  1 
(/)  (i.)  of  the  Criminal  Evidence  Act,  1898. 
R.  V.  Chitson,  [1909]  2  K.  B.  945  ;    79  L.  J. 

[K.  B.  10  ;    102  L.  T.  224  ;    73  J.  P.  491  ; 

25   T.    L.    R.    818  ;     53   Sol.    Jo.    746  ;     22 
Cox,   C.   C.   286— C.   C.   A. 

16.  False  Pretences — Evidence  of  other  Acts.'] 
— The  appellant  was  convicted  of  obtaining 
a  pony  and  trap  by  falsely  pretending  that  he 
wanted  them  for  his  wife,  who,  he  said,  was 
an  invalid  and  could  not  select  them  herself. 
At  the  trial  evidence  was  admitted  that  the 
appellant  had  obtained  credit  for  oats  and 
provender  from  two  other  people  by  the  false 
pretence  that  he  was  living  at  a  certain 
address   to  which  stablc^s   were  attached. 

Held — that  such  evidence  was  improperly 
admitted,  as  it  only  amounted  to  a  suggestion 
of  a  generally  fraudulent  disposition  and  did 
not  show  a  systematic  course  of  fraud,  that 
such  evidence  might  have  influenced  the  jury, 
and  that  the  conviction  must  therefore  be 
quashed. 

R.  V.  Fisher  (No.  X),  [1910]  1  K.  B.  149;  79 

[L.  J.  K.  B.  187;    102  L.  T.   Ill;   74  J.  P. 

104;  26  T.  L.  R.   122;   22  Cox,  C.  C.  270— 

C.  C.  A. 

17.  Cross-e.vinni nation  of  Fellow  Prisoner — 
Criminal  Evidence  Act,  1898  (61  &  62  Vict. 
c,  36),  s.  1  (e).] — As  there  are  no  words  in 
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I.  Generally— r 
sect.    1    (0    of 


1 8i)8, 


tlic    Cr 
preventing  tlic  eross 


n;il  Evidence  Act, 
examination  of  one 
juisoner  giving  evidence  on  belialf  of  another, 
.such  a  cross-examination  is  rigiit  and  pro^ser 
even  (hough  the  questions  asked  have  some 
bearing  on  tlic  guilt  or  innocence  of  the 
prisoner  giving  evidence. 

FK.  B.  3-7  ;    W  L.  T.  112  ;    7i  J.  F.  Hi  ; 

L'G    T.    L.    K.    '20-2  ■     22    Cox,    C.    C.    2.3— 

C.  0.  A. 


18.   h'ridciirr  of  Idndif  ratio /i.^—OhmTXixiwnfi 
by    Lord    Alverstone,    C.J.,   as   to    methods    of 
idcnlilication  of  accused  persons. 
K.  r.  Chapman,  28  T.  L.  R.  81— C.  C.  A. 


(c)  Indictment  Generally. 

See  also  Nos.  30,  47,  48,   71, 
Magistrates,  No.  3. 


7d,    hifr 


19.  Flea  of  Not  Guilty— Suhsequent  Plea  of 
Autrefois  Acquit  —  Admissibility  —  Indictment 
for  Murder  and  M(rnd<nighter  —  Acquittal 
'Directed  on  Indictment  for  Murder.]— \y\icrQ 
on  an  indictment  the  prisoner  has  pleaded 
not  guilty,  he  is  not  entitled  to  advance  subse- 
quently tbe  plea  of  autrefois  acquit,  while 
the  plea  of  not  guilty  remains  on  the  record. 

Qucere,  whether,  where  a  prisoner  is  indicted 
for  murder  and  also  for  manslaughter,  and 
the  prosecution  electing  first  to  offer  no  evi- 
dence on  the  indictment  for  murder,  the  jury 
by  direction  of  the  judge,  acquit  the  prisoner, 
he  can,  on  the  indictment  for  manslaughter 
obtain  his  acquittal  by  pleading  autrefois 
acquit. 

II.  V.  Banks,  [1911]  2  K.  B.  1095  ;  27  T.  L.  R. 
[575  ;  55  Sol.  Jo.  727— C.  0.  A. 

20.  niot—  Conriction  for  Assault] .—The  appel- 
lant and  ten  others  were  indicted  for  that  they 
"  unlawfully,  riotously,  and  routously  did  assemble 
and  gather  together  to  disturb  the  peace  of  .  .  . 
the  king,  and  being  so  assembled  ...  in  and 
upon  (A.B.)  .  .  .  then  and  there  being,  unlaw- 
fully, riotously,  and  routously  did  make  and 
assault,"  &c. 

Held— that  on  this  indictment  the  jury  could 
convict  the  appellant  of  an  assault. 

Statement  of  the  law  in  Archbold's  Criminal 
Pleading  (24th  ed.),  at  p.  228,  that  "  at  common 
law  a  defendant  may  be  convicted  of  a  less 
aggravated  felony  or  misdemeanour  on  an  indict- 
ment charging  a  felony  or  misdemeanour  of 
greater  aggravation,  provided  that  the  indict- 
ment contains  words  apt  to  include  both 
offences,"  approved. 
E.  r.  O'Brien,  104  L.  T.  113  ;  75  J.  P.  192  ;  27 

fT.  L.    R.  204  ;  55  Sol.  Jo.  219  ;  22  Cox.  C.  C. 
374— C.  C.  A. 

21.  Deaf  3Me—Inahility  to  Plead  or  Under- 
stand Proceedings — Detention  vnder  Criminal 
Lvnafics  Act,  1800  (39  &  40  Geo.  3,  c.  94), 
s.  2.] — At  the  trial  of  a  prisoner,  who  was 
stone  deaf  and  was  unable  to  read  or  write,  the 


jury  found  that  he  was  mute  by  the  visita- 
tion of  God,  and  that  he  was  incapable  of 
pleading  to,  or  taking  his  trial  upon,  the  in- 
dictment, or  of  understanding  and  following 
the  proceedings  by  reason  of  his  inability  to 
communicate  with,  or  be  communicated  with 
by,  others.  Thereupon  the  judge  ordered  that 
the  prisoner  should  be  treated  as  non-sane  and 
be  kept  in  custody  until  his  Majesty's  pleasure 
shoidd  be  known. 

Held— that  the  order  was  right. 
R.    V.    The   Governor   of   II. M.    Prison    at 

rSTAFFOED,  Ex  PARTE  EMERY,  [1909]  2  K.  B. 

81;  78  L.  J.  K.  B.  629;   100  L.  T.  993;  73 

J.  P.  284;   25  T.  L.  R.  440;  22  Cox,  C.  C. 

143— Div.  Ct. 

(d)  Jurisdiction. 

See  also  No.  78,  infra. 

22.  Consent  of  Affornci/-Ccneral  Necessary  to 
Procccdini/s—  Consent  not  Olitained  —  Krplo.sire 
Suhstances  Act,  1883  (46  Vict.  c.  3),  .ss.  2.  7.] 
—The  appellant  was  convicted  on  indict- 
ment under  sect.  2  of  the  Explosive  Sub- 
stances Act,  1883,  for  feloniously  causing  an 
explosion  of  a  nature  likely  to  endanger  life, 
or  of  a  nature  to  cause  serious  injury  to  pro- 
perty. The  consent  of  the  Attorney-General 
to  the  prosecution  required  by  sect.  7  of  the 
Act  had  not  in  fact  been  given. 

Held — that,  as  the  Attorney-General's  con- 
sent had  not  been  obtained  to  the  proceedings, 
there  was  no  jurisdiction  to  try  the  indictment, 
and,  that  being  so,  the  Court  of  Criminal 
Appeal  had  no  power  to  deal  with  the  case 
under  sect.  4,  sub-sect.  1,  of  the  Criminal 
Appeal  Act,  1907,  as  one  in  which  no  substan- 
tial miscarriage  of  justice  has  occurred,  and 
that  the  conviction  must  be  quashed. 


.  V.  BATES,  [1911  I  1  K.  B.  964  ;  80  L.  J.  K.  B. 
[507  ;    104  L.   T.    "~"      —    -    -    --^      "- 
T.  L.  R.  314  ; 


75  J.   P.   271 

35  Sol.  Jo.  410— C.  C. 


(e)  Poor  Prisoners'  Defence  Act,  1903. 
[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

(f)  Practice  generally. 
See  also  No.  64,  infra. 
23.  Eecognisance  —  Prisoner  Bound  orer  to 
Appear  for  Judgment  if  Called  U^mn— Breach 
of  Condition  of  Eeeognisance — Power  of  Qutirter 
iScssions  to  Senience  Prisoner  —  Probation  of 
0 fenders  Act,  1907  (7  Edw.  7,  c.  17),  ss.  1,  (i.J  — 
The  appellant  was  convicted  at  quarter  sessions 
on  an  indictment  for  larceny,  and  was  required 
to  enter  into  a  recognisance  under  sect.  1  (2) 
of  the  Probation  of  Offenders  Act,  1907,  to 
appear  for  sentence  when  called  upon.  The 
recognisance  contained  conditions,  and  for  a 
breach  of  one  of  these  the  appellant  was  sub- 
sequently called  upon  to  appear  before  the  quarter 
sessions  for  sentence.  It  was  contended  on 
behalf  of  the  appellant  that  s.  6  (5)  of  the 
Probation  of  Offenders  Act,  1907,  only  applied 
to  persons  bound  over  to  appear  for  conviction 
and  sentence,  and  did  not  apply  to  a  person 
bound  over  to  appear  for  sentence  only,  and  there- 
fore that  there  was  no  jurisdiction  to  pass 
sentence  upon  the  appellant. 
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[.  Generally — Continued. 

Held — that,  apart  from  any  statutory  pro- 
visions, the  quarter  sessions  had  power  to  bind 
over  the  appellant  to  appear  for  sentence  when 
called  upon,  and  that  that  Court  had  jurisdiction 
to  pass  sentence  upon  the  appellant  quite  apart 
from  the  provisions  of  sect.  6  (5)  of  the  Act  of 
1907. 
R.  V.  Spratling,   [1911]   1  K.  B.  77  ;  80  L.  J. 

[K.  B.  17G  ;  103  L.   T.    70i  ;  75  J.  P.  39  ;  27 

T.  L.  R.  31  ;  55  Sol.  Jo.  31  ;  22  Cox,  C.  C.  348 

— C.  C.  A. 

24.  Murder  Trial  —  Illness  of  Juryman — Jury- 
man leaving  Jury-hox — Bailiff  not  sworn.^ — 
The  rule  that  the  jury  must  not  separate  during 
a  trial  for  murder  does  not  mean  that  in  no 
circumstances  must,  they  physically  part  from 
one  another.  The  rule  is  subject  to  the  qualifica- 
tion that  upon  an  emergency,  or  where  it  is 
necessary,  a  juror  may  leave  the  rest  of  his 
fellows. 

During  a  trial  for  murder  one  of  the  jurymen 
was  taken  ill,  and  it  being  necessary  for  him  to 
leave  the  Court  for  some  time,  he  was  accom- 
panied by  an  usher  who  was  not  sworn  as  a  jury 
bailiflE  for  the  purpose  of  then  taking  charge  of 
liim  and  by  doctors,  who  examined  him  and 
asked  him  questions  in  reference  to  his  con- 
dition. There  was  no  suggestion  that  during 
the  time  the  juryman  was  absent  from  the 
Court  he  was  tampered  with  in  any  way.  After 
his  recovery  the  trial  proceeded. 

Held — that  the  fact  that  the  juryman  was 
allowed  to  leave  the  Court  without  being  in 
charge  of  a  sworn  bailiff  did  not  constitute  a 
mistrial. 

R.   V.   Crippen,  [1911]  1  K.   B.  H9  ;  80  L.  J. 

[K.  B.  290  ;  103  L.  T.  705  ;  75  J.   P.  141  ;  27 

T.  L.  R.  69  ;  22  Cox,  C.  C.  289— C.  C.  A. 

25.  Sentence — Other  Off'ences  Talten  into  Con- 
sideration.~\ — The  judge,  in  sentencing  a  prisoner 
for  an  offence,  is  entitled  to,  and  it  is  desirable 
that  he  should,  take  into  consideration  any  other 
charge  of  the  same  character  which  the  prisoner 
admits,  even  though  the  prisoner  may  not  have 
been  committed  for  trial  on  such  other  charge. 
Where  the  other  offence  is  not  admitted  by  the 
prisoner,  the  judge  ought  not  to  take  it  into  con- 
sideration. In  cases  where  tlie  otlier  offence  is 
admitted,  and  there  has  been  a  committal  in 
respect  of  it,  the  judge  should  be  satisfied  that 
the  authorities  prosecuting  the  other  offence 
consent  to  it  being  taken  into  consideration, 
and,  if  they  do  not  consent,  he  ought  not,  as  a 
matter  of  course,  to  take  it  into  consideration.  If 
there  has  been  a  committal  in  another  county 
in  respect  of  a  different  class  of  offence,  and 
the  prosecution  does  not  consent,  the  other 
offence  ought  not  to  be  taken  into  consideration, 
and,  even  where  the  prosecution  consent,  such 
other  offence,  if  there  has  been  a  committal  in 
respect  of  it  in  another  county,  ought  not,  as  a 
matter  of  course,  to  be  taken  into  consideration. 
R.  c.  McLean,  [1911]  1  K.  B.  332;   80  L.  J. 

[K.    B.    309  ;  103    L.    T.  911  ;  75  J.  P.  127  ; 

27  T.  L.  R.  138  ;  22  Cox,  C.  C  362 

— C.  C.  A. 


26.  Sentence — Statements  hy  Police  Officer  after 
Conviction  of  Prisoner  .^ — Where,  after  a  prisoner 
has  been  convicted,  a  police  officer  makes  a  state- 
ment to  the  judge  as  to  the  prisoner's  antece- 
dents, and  the  prisoner  does  not  challenge  the 
accuracy  of  that  statement,  the  judge  is  entitled 
to  take  it  into  consideration  on  the  question 
of  sentence,  notwithstanding  that  some  parts  of 
the  statement  may  be  hearsay.  If,  however, 
the  prisoner  challenges  any  part  of  the  state- 
ment, the  judge  should  then  inquire  into  it,  and 
if  he  thinks  it  of  suflicient  importance  that  it 
ought  to  be  proved  by  legal  evidence  he  can,  if 
necessary,  adjourn  the  case  for  such  proof  to  be 
forthcoming  ;  or,  instead  of  doing  this,  be  can 
disregard  the  disputed  part  of  the  statement 
altogether. 

R.  V.  Campbell,    [1911]  W.  N.  47;  75  J.  P. 

[216  ;    27   T.   L.   K.  256  ;    55   Sol.   Jo.   273— 

C.  C.  A. 

27.  Sentence — Previous  Conrictions —  Willing- 
ness to  Work.'] — Where  there  is  evidence  that  a 
prisoner  has  shown  willingness  to  work  and 
persons  have  been  willing  to  employ  him,  it 
may  not  be  advisable  to  inflict  a  severe  sentence 
upon  him  merely  because  he  has  had  many 
previous  convictions. 

R.  V.  Myland,  27  T.  L,  R.  256— C.  C.  A. 

28.  Criminal  Information — ■Assault.'] — The 
Court  declined  to  grant  a  rule  for  a  criminal  infor- 
mation against  a  superintendent  of  police,  being 
of  opinion  (1)  that  the  affidavits  did  not  establish 
any  personal  connection  of  the  superintendent 
with  assaults  alleged  to  have  been  committed  by 
police  officers  under  his  control,  and  (2)  that  as 
there  was  nothing  to  show  that  ordinary  pro- 
ceedings for  assault  would  be  an  insufficient 
remedy,  there  was  no  prima  facie  case  made  out 
for  the  granting  of  a  criminal  information. 

Ex  PARTE  BowEN,  27  T.  L.  R.  179— Div,  Ct. 

29.  Costs— Costs  in  Criminal  Cases  Act,  1908(8 
Edw.  7,  c.  15),  s.  1  (2).] — When  an  order  has 
been  made  under  sect.  I  of  the  Costs  in  Criminal 
Cases  Act,  1908,  that  the  costs  of  the  prosecu- 
tion should  be  paid  out  of  the  funds  of  the 
county,  the  Central  Criminal  Court  has  discre- 
tion to  allow  the  prosecutor  in  a  criminal  case 
costs  on  a  scale  other  than  that  usually  allowed 
by  the  rules  of  that  Court,  but  such  an  order 
will  not  be  made  save  under  exceptional 
circumstances. 

R.  V.  Studds,  75  J.  P.  248— Cent.  Crim.  Ct. 

30.  Recognisance — Bond  of  Prolation — Juris- 
diction— Judge  Entitled  to  Convict  and  Sentence 
on  Breach  of  Bond — ■  Probation  of  Off'enders 
Act,  1907  (7  Edw.  7,  c.  17),  s.  6,  sub-s.  5.]— 
Where  under  sect.  1,  sub-sect,  2,  of  the  Proba- 
tion of  Offenders  Act,  1907,  an  accused  has  been 
discharged  conditionally  on  his  entering  into  a 
recognisance  to  appear  for  conviction  and  sen- 
tence when  called  upon,  in  the  event  of  a 
breach  of  the  probation  bond  a  magistrate 
other  than  the  magistrate  who  originally  tried 
the   accused   and   put   him   on   probation  can 


123 


CRIMINAL   LAW   AND   PROCEDURE. 


124 


I.  Generally — Cuidinued. 

competently  convict  and  sentence  for  the  ori- 
ginal offence. 

M'iNTYKK  V.   Henderson,   [11)11]   S.   C.    (J.) 

[73;    48    Sc.    L.    li.    5SS;    0    Adam,    43 i— 

[Ct.   of  Justy. 

(g)  Prevention  of  Crime. 

Sec  aho  No.  27,  supra. 

31.  Ildhitiiiil  Criminal— Charge— Practice— 
J'niiif  of  Cunsod  of  Director  of  PuUic  Prosecu- 
tionti  —  Incidence — Course  of  Life  Previous  to 
Last  ConeictioH  —  Proof  of  Age  —  Defernng 
Sodence  —  Preveidion  of  Crime  Act,  1908  (8 
Edw.  7,  c:  59),  s.  10.]— The  consent  of  the 
Director  of  Public  Trosecutions  to  the  insertion 
of  a  charge  that  a  prisoner  is  a  habitual 
criminal  may  be  proved  by  the  person  who  has 
been  in  communication  on  the  subject  with  the 
Director  of  Public  Prosecutions,  and  who  states 
that  he  has  received  in  the  ordinary  course  'a 
document  giving  such  consent. 

The  evidence  intended  to  establish  that  a 
prisoner  is  leading  persistently  a  dishonest  or 
criminal  life  must  be  brought  down  to  the  date 
of  the  charge,  but  it  depends  upon  the  circum- 
stances of  each  case  whether  evidence  as  to 
the  prisoner's  course  of  life  previous  to  his 
last  conviction  is  or  is  not  admissible. 

Unless  it  is  obvious  to  the  jury  that  a  pri- 
soner against  whom  a  charge  of  being  a 
habitual  criminal  is  preferred  must  have  been 
over  the  age  of  IG  at  the  time  of  the  first  of 
the  three  convictions  founded  on  by  the  pro- 
secution, evidence  must  be  given  that  the 
prisoner  had  attained  the  age  of  16  at  that 
time.  Such  evidence  may  be  given  by  a  prison 
officer  deposing  that  the  prisoner  gave  his 
age  as  stated  in  the  calendar. 

Where  a  prisoner  is  charged  with  an  offence 
and  is  also  charged  with  being  a  habitual 
criminal,  and  pleads  guilty  to,  or  is  found 
guilty  of,  the  main  charge,  it  is  not  necessary 
that  the  sentence  on  that  charge  should  be 
pronounced  before  the  jury  proceed  to  inquire 
whether  the  prisoner  is  a  habitual  criminal. 
R.  V.  Turner,  [1910]  1  K.  B.  346  ;    79  L.  J. 

[K.  B.  176  ;    102  L.  T.  367  ;    74  J.  P.  81  ; 

26    T.    L.    E.    112  ;    54    Sol.    Jo.    164  ;    22 
Cox,  C.  C.  310— C.  C.  A. 

32.  Ilalntual  Criminal — Practice — Notice  of 
Intention  to  Insert  Charge  —  Seren  Bay's' 
Notice — Contents  of  Notice  —  Proof — Preven- 
tion of  Crime  Act,  1908  (8  Edw.  7,  c.  59), 
s.  10  (4).l — The  seven  days'  notice  referred 
to  in  sect.  10  (4)  (fo)  of  the  Prevention  of 
Crime  Act,  1908,  which  has  to  be  given  to  the 
proper  officer  of  the  Court  by  which  an 
offender  is  to  be  tried  and  to  the  offender 
that  it  is  intended  to  insert  in  the  indict- 
ment a  charge  of  being  a  habitual  criminal 
means  a  seven  clear  days'  notice,  and  there 
must  be  evidence  of  its  receipt,  not  neces- 
sarily by  the  officer  of  the  Court  himself, 
but  by  someone  who  can  testify  to  the  fact. 
The  notice  to  the  offender  must,  in  addition 
to  specifying  the  previous  convictions,   state 


the  other  grounds  upon  which  it  is  intended 
to  found  the  charge  of  being  a  habitual 
criminal  ;  it  is  not  enough  merely  to  state 
in  the  notice  that  the  offender  is  leading  per- 
sistently a  dishonest  or  criminal  life.  If  such 
notice  to  the  offender  is  not  produced  at  the 
trial,  secondary  evidence  may  be  given  of  its 
contents. 
R.  V.  Turner,  [1910]  1  K.  B.  346  ;    79  L.  J. 

[K.    B.    176  ;     102   L.    T.    367  ;     74  J.    P. 

81  ;     26  T.  L.  R.   112  ;    54  Sol.  Jo.   164  ; 
22  Co.x,  C.  C.  310— C.  C.  A. 

33.  Habitual  Criminal — Trial — Practice — 
Plea  of  Guilty  to  Crime  Charged  —  Swearing 
of  Jury  to  try  Halitual  Criminal  Cliarge — 
Prevention  of  Crime  Act,  1908  (8  Edw.  7, 
c.  59),  s.  10.] — An  indictment  for  shopbreak- 
ing also  contained  a  charge  under  sect.  10 
of  the  Prevention  of  Crime  Act,  1908,  alleging 
that  the  prisoner  was  a  habitual  criminal. 
The  prisoner  pleaded  guilty  to  the  shopbreak- 
ing, but  pleaded  not  guilty  to  being  a 
habitual  criminal.  The  jury  was  sworn  to 
try  the  latter  charge  as  if  for  a  felony. 

Held — that  there  was  no  objection  to  the 
juiy  being  so  sworn,  but  that  it  would  have 
been  sufficiejit  if  they  had  been  sworn  as  if 
to  try  a  misdemeanour. 
R.  V.  Turner,  [1910]  1  K.  B.  346  ;    79  L.  J. 

[K.    B.    176  ;     102   L.    T.   367  ;     74   J.    P. 

81  ;    26  T.  L.  R.   112  ;     54  Sol.  Jo.   164  ; 
22  Cox,  C.  C.  310— C.  C.  A. 

34.  Halitual  Crinmial — Consent  of  Director  of 
Public  Prosecutio7is — Notice  to  Accused — Pre- 
vention of  Crime  Act,  1908  (8  Edw.  7,  c.  59), 
s.  10.] — Where  a  charge  under  the  Prevention 
of  Crime  .'Act,  1908,  of  being  a  habitual 
criminal  is  inserted  in  the  indictment  against 
an  accused  person  it  is  the  duty  of  the  clerk 
of  assize  or  clerk  of  the  peace  to  satisfy  him- 
self before  sending  the  indictment  to  the  grand 
jury  that  the  consent  of  the  Director  of  Public 
Prosecutions  to  the  insertion  of  such  charge  has 
been  given.  The  prosecution  need  not  prove  as 
part  of  theix  case  that  such  consent  has  been 
given  unless  the  fact  is  challenged  by  the 
accused,  in  which  case  the  fact  may  be 
proved  as  determined  by  the  Court  in  R.  v. 
Turner   (supra). 

The  notice  served  upon  an  accused  person 
under  sect.  10,  sub-sect.  4,  of  the  Prevention 
of  Crime  Act,  1908,  need  not,  in  addition  to 
specifying  the  previous  convictions  of  the 
accused,  also  stat«  other  grounds  for  founding 
the  charge  that  the  accused  is  leading  per- 
sistently a  dishonest  or  criminal  life,  unless  the 
prosecution  intend  to  rely  upon  other  grounds 
than  the  previous  convictions. 

R.   T.    Turner    (supra)    considered   and   ex- 
plained. 
R.  V.  Waller,  [1910]  1  K.  B.  364  ;    79  L.  J. 

[K.  B.  184  ;    102  L.  T.  400  ;    74  J.  P.  81  ; 

26   T.    L.   R.    142  ;     54   Sol.   Jo.    164  ;     22 
Cox,  C.  C.  319— C.  C.  A. 

35.  ILibitual  Criminal — Notice  of  Inteydion  to 
insert  Charge — Evidence  given  of  Other  Grounds 
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I.  GeneiiLUj—Co)itrm/ed. 

than  Specified  Cunvictiuns — Preroitiun  of  Crime 
Act,  1908"  (8  Edvv.  7,  c.  59),  s.  10  (4)  (b).']—A 
notice  to  an  appellant  under  sect.  10  (4)  {b)  of 
the  Prevention  of  Crime  Act,  1908,  only  specified 
the  three  statutory  convictions  and  certain  other 
convictions  of  the  appellant,  and  did  not  men- 
tion any  other  .ground  upon  which  it  was  in- 
tended to  insert  in  the  indictment  a  chars^e  of 
being  a  habitual  criminal.  At  the  trial  a 
detective  gave  evidence  that  the  appellant  had 
lived  by  thieving  and  had  done  no  work  for  ten 
years.  The  appellant  was  convicted  of  being  a 
habitual  criminal. 

The  Court  quashed  the  conviction  of  the 
appellant  as  a  habitual  criminal  on  the  ground 
t  hat  it  appeared  that  the  statement  of  the  detec- 
tive was  a  ground  upon  which  it  was  intended  to 
frame  the  charge  of  being  a  habitual  criminal, 
of  which  the  appellant  had  had  no  notice  pur- 
suant to  sect.  10  (4)  {h)  of  the  Prevention  of  Crime 
Act,  1908.  Lord  Alverstone,  C.J.,  stated  that  no 
precedent  was  created  by  the  decision. 

II.  V.  MORAN,  75  J.  p.  110— C.  C.  A. 

36.  Hahitval  Criiinnal — Sentence — Power  of 
Court  to  Impose  more  Severe  Sentence  in  Order  to 
ffire  Sentence  of  Preventive  Detention — Preven- 
'tion  of  Crime  Act,  1908  (8  Edw.  7,  c.  59),  s.  10.] 
— The  length  of  sentence  imposed  upon  a 
prisoner  should  depend  upon  the  nature  of  the 
offence  of  which  he  has  been  convicted  or  to 
which  he  has  pleaded  guilty,  and  the  Court 
cannot  impose  a  more  severe  sentence  than  the 
offence  merits  in  order  to  give  itself  the  power 
to  pass  a  sentence  of  preventive  detention. 

R.  r.  Jones   (No.    1),    [1910]   W.  N.  259  ;    75 
[J.  P.  125  ;  27  T.  L.  K.  108~C.  C.  A. 

37.  Ilihihiiil  Criiiihiiil  -Coiirirfioiis  \i>t  I'rorcd 
MrnfioiicI  in  Snnniiin<i  I'p  Prrrcnlion  of  Crime 
ytr^  IIHIS  (S  Kdw.  7,  v.  ;V.)).  .v.  lo.J-  -A  culivictinn 
for  being  a  habitual  criminal  under  sect.  10  of 
the  Prevention  of  Crime  Act,  1908,  was  quashed 
on  the  ground  that  the  judge  in  summing  up  the 
case  to  the  jury  had  mentioned  other  convictions 
than  those  proved  against  him,  and  the  Court 
were  unable  to  say  that  if  they  had  not  been 
mentioned  the  jury  would  have  arrived  at  the 
same  conclusion. 

R.  %\  CULLIPORD,  75  J.  p.  232— C.  C.  A. 

38.  Habitual  Criminal  —  Evidence —  Only 
Three  Statutory  Convictions  Proved — Preven- 
tion of  Crime  Act,  1908  (8  Edw.  7,  c.  59), 
s.  10.] — It  is  no  objection  in  law  to  the  con- 
viction of  a  person  for  being  a  habituaH 
criminal  that  only  the  three  statutory  con- 
victions stated  in  the  notice  served  on  the 
accused  under  sect.  10  of  the  Prevention  of 
Crime  Act,  1908,  are  alleged  against  him.  A 
great  deal  depends  upon  the  nature  of  the 
offences  for  which  the  accused  has  been  con- 
victed. If  the  three  convictions  alleged  were 
not  in  respect  of  offences  showing  delibera- 
tion or  system,  it  may  not  be  right  to  take 
them  as  being  of  themselves  sufficient  to  estab- 
lish the  charge  of  being  a  habitual  criminal  ; 
if,  on  the  other  hand,  the  three  convictions 
are   in   respect   of   offences  requiring  system,, 


planning,  and  deliberation,  and  if  they  have 
been  repeated  almost  at  the  first  opportunity 
after  the  accused's  release  from  a  previous 
sentence,  they  may  well  be  sufficient  for  the 
jury  arriving  at  the  conclusion  that  the 
accused  intended  to  live  by  crime. 
R.  V.  EVERITT,  27  T.  L.  R.  570— C.  C.  A. 

39.  Habitual  Criminal — ]\\>  Averment  in  In- 
dictment — ■  Prevention  of  Crime  Act,  1908  (8 
Edw.  7,  c.  59),  s.  10.] — An  indictment  framed 
under  sect.  10  of  the  Prevention  of  Crime  Act, 
1908,  alleged,  following  the  words  of  sub- 
sect.  2  (a),  that  the  prisoner  had  been  three 
times  previously  convicted  of  a  crime  since  he 
was  IG,  and  that  he  was  leading  persistently  a 
dishonest  life  ;  but  it  contained  no  averment 
that  the  prisoner  was  a  habitual  criminal. 

Held — that  the  indictment  was  good,  but 
that,  as  a  matter  of  pleading,  an  averment 
that  the  prisoner  was  a  habitual  criminal  ought 
properly  to  have  been  inserted. 

R.  V.  Smith,  R.  v.  Weston,  [1910]   1  K.  B. 

[17  ;    79  L.  J.  K.  B.   1  ;     101  L.   T.  816  ; 

74  J.  P.  13  ;    26  T.  L.  R.  23  ;    54  Sol.  Jo. 

137  ;    22  Cox,  C.   G.   219— C.  C.  A. 

40.  Habitual  Criminal — A'b  Evidence  by  Prose- 
cution as  to  Prisoner's  Conduct  since  last  in 
Prison  —  No  Miscarriage  of  Justice  —  Preven- 
tion of  Crime  Act,  1908  (8  Edw.  7,  c.  59), 
s.  10— Criminal  Appeal  Act,  1907  (7  Edw.  7, 
c.  23),  s.  4  (1).] — Conviction  of  a  prisoner 
as  a  habitual  criminal  affirmed,  notwithstand- 
ing that  no  evidence  had  been  given  by  the 
Crown  as  to  the  prisoner's  conduct  between 
February,  1909,  when  he  came  out  of  prison, 
and  October,  1909,  when  he  was  arrested  on 
a  fresh  charge — no  real  miscarriage  of  justice 
having  taken  place. 

R.  V.  Rowland,  102  L.  T.  112  ;    26  T.  L.  R. 
[202  ;    22  Cox,  C.  C.  273— C.  C.  A. 

41.  Habitual  Criminal — Considerable  Interval 
since  Accused  last  in  Prison — Evidence  of 
Habitual  Criminality — Prevention  of  Crime  Act, 
1908  (8  Edw.  7,  c.  59),  s.  10.]— In  "order  that  a 
conviction  as  a  habitual  criminal  may  stand 
where  a  considerable  interval  has  elapsed  since 
the  man  charged  was  last  in  prison,  not  only 
should  the  attention  of  the  jury  be  drawn  to  the 
interval,  but  some  evidence  should  be  given  that 
the  accused  was  relapsing  into  crime  because  it 
was  his  natural  disposition  to  do  so.  That 
evidence  may  take  many  forms,  e.g.,  associa- 
tion with  criminals,  the  possession  of  funds  not 
consistent  with  mere  charity  and  not  explained 
by  evidence  of  employment,  the  character  of  the 
crime  itself,  whether  similar  to  those  for  which 
the  accused  has  been  convicted  in  the  past  or 
not,  or  evidence  that  the  character  o(  the  crime 
charged  showed  that  the  ground  must  have  been 
carefully  prepared. 

R.  V.   Heard,    Times,   December   19th,   1911— 

[0.  C,  A. 

42.  Habitual  Criminality — Proof —Pre  vent  ion 
of  Crime  Act,  1908  (8  Edw.  7,  c.  59),  s.  10  (2).] 
— In  order  to  warrant  conviction  of  habitual 
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I.  Generally — Continued. 

criminality  under  sect.  10  of  the  Prevention  of 
(!rime  Act,  i;»08,  it  is  necessary  for  the  Crown, 
in  adilition  to  provinj^  that  the  accused  has  been 
three  times  previously  convicted  of  crime,  to 
prove  in  evidence  that  he  was  in  fact  leading  a 
dishonest  or  criminal  life  at  the  time  of  his 
apprehension. 

Stirling  v.  H.  M.  Advocate,  [1911]  S.  C.  (J.) 

[84  ;    48    Sc.    L.    11.    7.50  ;    0    Adam,     -I.jI— 

Ct.  of  Justy. 

43.  Prevrntlre  Detention  following  Penal 
Seriitude  —  Hig/it  to  Appeal  against  Both 
Sentences  —  Prevention  of  Crime  Act,  1908  (8 
Edw.  7,  c.  59),  s.  11.] — If  a  person  who  has 
been  sentenced  to  penal  servitude  and  also  to 
preventive  detention  under  the  Prevention  of 
Crime  Act,  1908,  appeals,  under  sect.  11  of 
that  Act,  against  the  latter  sentence,  the  Court 
of  Criminal  Appeal  will  allow  him,  without 
formally  obtaining  leave,  to  appeal  also 
against  the  sentence  of  penal  servitude. 

E.  V.  Smith,  E.  v.  Weston,  [1910]  1  K.  B. 

[17  ;    79  L.  J.  K.  B.   1  ;     101  L.  T.   816  ; 

71  J.  P.  13  ;    2G  T.  L.  E.  23  ;    54  Sol.  Jo. 

137  ;    22  Cox,  C.  C.  219— C.  C.  A. 

44.  Retrospective  Operation  of  Statute — Pre- 
vention  of  Crime  Act,  1908  (8  Edw.  7,  c.  59), 
ss.  10  (i),  19  (2).]— Sect.  10  of  the  Preven- 
tion of  Crime  Act,  1908,  applies  to  a  person 
convicted  of  a  crime  committed  between  the 
date  of  the  passing  of  the  Act  and  the  date  of 
its  coming  into  operation,  the  trial  and  convic- 
tion taking  place  after  the  latter  date. 

E.  V.  Smith,  E.  v.  Weston,  [1910]  1  K.  B. 

[17  ;     79  L.   J.  K.  B.   1  ;    101  L.   T.  816  ; 

74  J.  P.  13  ;    26  T.  L.  E.  23  ;   54  Sol.  Jo. 

137  ;    22  Cox,  C.  C.  219— C.  C.  A. 

45.  Prevention  of  Crime — Suspicious  Circum- 
stances after  Two  Previous  Convictions — Preven- 
tion of  Crimes  Act,  1871  (34  &  35  Vict.  c.  112), 
s.  7.]— Per  "Lord  Coleridge,  J.— This  Court 
has  said  before,  and  this  Court  repeats,  that 
the  provisions  of  sect.  7  of  the  Prevention 
of  Crimes  Act,  1871,  being  very  stringent,  are 
not  to  be  invoked  on  mere  suspicion.  There 
must  be  positive  testimony  to  enable  the  police 
to  bring  a  proper  prosecution.  Where  the 
circumstances  are  consistent  with  the  prisoner 
being  in  the  public  place  for  a  purpose  other 
than  that  suggested  by  the  police,  he  should 
not  be  charged. 

E.  V.  Pavitt,  75  J.  P,  432— C.  C.  A.  ' 

46.  Borstal  System — Sentence — Preventive  Be- 
tention  Commuted  by  Home  Secretary  to  Imprison- 
mnent loith  Hard  Labour — Appeal —  Criminal 
Appeal  Act,  1907  (7  Edw.  7,  c.  23),  s.  ^—Pre- 
vention 0}  Crime  Act,  1908  (8  Edw.  7,  c.  59), 
s.  7.] — Under  sect.  4,  sub-sect.  3,  of  the  Criminal 
Appeal  Act,  1907,  the  Court  of  Criminal  Appeal 
can  only  deal  with  the  sentence  passed  upon  a 
prisoner  at  his  trial. 

Semble,  it  cannot  directly  deal  with  the  com- 
mutation by  the  Home  Secretary,  under  sect.  7 
of  the  Prevention  of  Crime  Act,  1908,  of  the  un- 


expired residue  of  a  term  of  preventive  detention 

into  a  term  of  imprisonment. 

R.  r.  Keating,  [1910]  W.  N.  198  ;  103  L.  T. 

[322  ;   74    J.   P.  452  ;    26  T.  L.   R.  686  ;    22 

Cox,  C.  C.  343— C.  C.  A. 

(h)  Principals  and  Accessories. 

47.  Prisoner  Indicted  for  Ihuu/lanj  n  nd  for  Be- 
ceiring — ]'erdi:-t  of  (iiiilty  a.-t  Aci-essurij  In  fore  the 
Fact  and  of  Ueeeiving  J\ — Wherca  nuui  is  indicted 
for  burglary,  with  a  second  count  in  the  indict- 
ment for  receiving,  and  the  jury  find  him  guilty 
of  being  an  accessory  before  the  fact  to  the 
burglary  and  of  receiving,  the  verdict  will  stand. 

R.  V.  Hughes  (  (1860)  Bell,  C.  C.  242)  followed. 
R.  V.  Godspeed,  75  J.  P.  232  ;    27   T.   L.   R. 
[255  ;  55  Sol.  Jo.  273— C.  C.  A. 

48.  Accessory  after  the  Fact— Sufficiency  of 
Indictment — "  Receive,  Harbour  and  Maintain''' 
— Principal  in  Custody — Removal  of  J  n  criminat- 
ing Articles.] — The  appellant  was  charged  with 
the  felony  of  being  an  accessory  after  the  fact 
to  a  felony  committed  by  one  George  Green. 
The  indictment  alleged  that  she,  "  well  knowing 
the  said  George  Green  to  have  done  and  com- 
mitted the  said  felony  .  .  .  did  feloniously 
receive,  harbour,  and  maintain  "  the  said  George 
Green.  There  was  evidence  that  the  appellant, 
after  Green's  arrest,  and  for  the  purpose  of 
preventing  his  conviction,  removed  from  a 
workshop  occupied  by  him  a  number  of  frag- 
ments of  coining  moulds,  which  were  adducible 
and  which  were  in  fact  produced  against  him. 
The  jury  were  directed  that  if  they  were  satisfied 
that  the  appellant  removed  the  things  from  the 
workshop  knowing  that  he  was  guilty  of  com- 
mitting the  felony  chai-ged  against  him,  and 
did  so  for  the  purpose  of  assisting  him  to  escape 
conviction,  they  should  find  her  guilty.  The 
jury  returned  a  verdict  of  guilty. 

Held — that  the  indictment  properly  charged 
the  appellant  with  being  an  accessory  after 
the  fact,  and  that  the  direction  was  right,  in 
accordance  with  the  law  as  stated  in  Hawkins's 
"  Pleas  of  the  Crown,"  Book  2,c.  29,  ss.  25,26. 
R.  V.  Levy,  [1912]  1  K.  B.  138  ;  [1911]  W.  N. 
[239  ;  28  T.  L.  R.  93  ;  56  Sul.  Jo.  143— C.  C.  A. 

(i)  Restitution  of  Property. 

[No  paragraplis  iu  this  vol.  of  the  Digest.] 

(j)  Reward. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

II.  SPECIFIC  OFFENCES. 

See  also  No.  4,  supra. 

(a)  Miscellaneous  Oifences. 

49.  Sending  Letter  Threatening  to  Murder — 
Special  Verdict — Effect — Offences  against  the 
Person  Act,  1861 "  (24  & '  25  Vict.  c.  100), 
s.  16.] — The  appellant  was  indicted  under 
sect.  16  of  the  Offences  against  the  Person 
Act,  1861,  for  sending  a  letter  to  M., 
threatening  to  murder  E.  At  the  trial  the 
judge  left  the  following  questions  to  the 
jury  : — "  (1)  Is  defendant  guilty  or  not  guilty 
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II,  Specific  Offences — Continued. 
of  maliciously  sending  the  letter  threateniugr 
to  murder  R.  ?  (2)  Did  he  intend  to  murder 
R.,  or  was  the  threat  '  blulf '  and  made  iu 
order  to  call  attention  to  his  grievances  ? 
(3)  Did  the  defendant  send  the  letter  of  June 
15  with  the  intention  of  so  alarming  M.  as  to 
the  safety  of  R.'s  life  that  M.  and  his  friends 
would  support  defendant'is  claims  against  the 
Home  Secretary  and  the  police  authorities  ?  " 
The  jury  did  not  reply  directly  to  the  ques- 
tions, but  returned  the  following  verdict  :^> 
"  We  are  of  opinion  that  defendant  wrote  the 
letter  of  June  15  with  the  object  of  pressing 
M.  and  his  friends  to  support  his  claims 
against  the  Home  Secretary  and  the  police 
authorities.  We  are  fiu'ther  of  opinion  that 
he  did  not  intend  to  murder  Rj,  and  that  the. 
threat  was  '  bluflf '  and  made  in  order  to  call 
attention  to  his  grievances."  The  judge  con- 
sidered this  finding  equivalent  to  a  verdict  of 
guilty,  and  ordered  a  verdict  of  guilty  to  be 
entered. 

Held — that  the  judge  was  right  in  treating 
the  verdict  as  one  of  guilty. 
R.  V.  Syme,  75  J.  P.  535  ;  27  T.  L.  E.  562  ; 
[55  Sol.  Jo.  704— C.  C.  A. 

50.  Ohstructing  Police  in  Execution  of  Duty — 
Deputation — Petition  to  Member  of  Parliament 
—  Crowd  Collected  —  Refusal  of  Deputation  to 
Dcfiart — Prevention  of  Crimes  Amendment  Act, 
1885  (48  &  49  Vict.  e.  75),  s.  2.]— The  appel- 
lants were  convicted  of  obstructing  the  police 
in  the  execution  of  their  duty.  The  duty  of  the 
police  was  to  keep  clear  and  unobstructed 
the  St.  Stephen's  entrance  to  the  House  of 
Commons.  The  appellants  having  formed  a 
deputation  to  present  a  petition  to  the  Prime 
Minister,  which  he  refused  to  receive,  caused  a 
crowd  to  be  collected  about  this  entrance  by 
refusing  to  leave  it  and  impeded  the  police 
in  their  efforts  to  keep  it  unobstructed. 

Held — without  throwing  any  doubt  on  the 
right  of  a  person  to  present  a  petition  to  a 
member  of  Parliament,  that  the  conviction  was 
right. 
PANKmmsT  V.    Jarvis,   101   L.    T.    946  ;     74 

[J.    P.    04  ;     26   T.   L.    R.    118  ;     22   Cox, 
C.  C.  228— Div.  Ct. 

51.  Ohstructing  Police  in  Execution  of  Duty — 
"■Picketing'"  Official  Residence — Crowd  Col- 
lecting in  Street  —  Refusal  of  "  Picltets "  to 
Leave— Metropolitan  Police  Act,  1839  (2  &  3 
Vict.  c.  47),  s.  52  —  Prevention  of  Crimes 
Amendment  Act,  1885  (48  &  49  Vict.  e.  75),  s. 
2.] — The  appellants,  who  were  members  of 
the  Women's  Freedom  League,  assembled  in 
Downing  Street  with  the  object  of  presenting 
a  petition  to  the  Prime  Minister.  They  were 
informed  that  the  Prime  Minister  could  not  see 
them,  but  they  waited  on  for  several  hours 
outside  his  residence,  and,  in  consequence  of 
their  presence,  a  crowd  collected.  Later,  when 
the  Prime  Minister  drove  up,  the  appellants 
attempted  to  force  some  document  upon  him. 
As  tlie  appellants,  who  stated  that  they  were 
pickets  of  the  league,  refused  to  leave  Downing 


Street,  they  were  arrested  and  charged  with 
obstructing  the  police  in  the  execution  of  their 
duty.  The  magistrate  having  convicted  the 
appellants  :  — 

Held — that  the  conviction  was  right. 
Despard  v.  Wilcox,  102  L.  T.  103  ;  74  J.  P. 

[115  ;     26   T.   L.   R.   226  ;     22   Cox,  C.   C. 
258— Div.  Ct. 

52.  Incest — Accomplice  —  Permission  or  Sub- 
missio7i  of  Woman — Punishment  of  Incest  Act, 
1908  (8  Edw.  7,  c.  45),  s.  2.^—Semhle,  to  con- 
stitute the  offence  of  incest  on  the  part  of  a 
female  above  the  age  of  sixteen  years  within 
the  meaning  of  sect.  2  of  the  Punishment 
of  Incest  Act,  1908,  there  must  be  something 
more  than  mere  submission  on  the  part  of  the 
woman  to  the  act  of  the  man  ;  there  must  be 
permission. 

R.  V.  Dimes,  75  J.  P.  N.  556— C.  C.  A. 

(b)  Abortion. 

[No  paragraphs  In  this  vol.  of  the  DlRest.] 

(c)  Assanlt. 
See  also  I.  (f),  supra, 

53.  Process  Server  Putting  Document  Inside 
Coat  of  Person  Served — 0[}'eiier,'<  Ai/nlnst  the  Per- 
son Act,  1861  (24  &  25  Vict.  c.  KiU),  s.  42.]— The 
respondent,  who  was  the  defendant  in  a  county 
court  action,  was  met  in  the  street  by  the 
appellant,  who,  acting  on  behalf  of  the  solicitor 
to  the  plaintiff  in  the  action,  tendered  to  the 
respondent  an  order  for  discovery  which  had 
been  made  in  the  action.  The  respondent 
declined  to  accept  the  document,  whereupon  the 
appellant  thrust  it  into  the  inner  fold  of  the 
respondent's  coat,  which  was  unbuttoned  at  the 
time,  and  as  the  respondent  opened  his  coat  the 
document  fell  on  to  the  street,  where  he  left  it. 
On  an-  information  preferred  hy  the  respondent 
against  the  appellant  for  assault  in  so  touching 
him,  the  justices  were  of  opinion  that  the  order 
of  the  county  court  would  have  been  effectually 
served  by  the  appellant  drawing  the  respondent's 
attention  to  the  document  and  by  dropping  it  on 
to  the  street  in  his  presence  upon  his  declining 
to  accept  it,  and  that  the  appellant  was  not 
justified  in  laying  hands  upon  him.  They 
accordingly  convicted  the  appellant. 

Held — that  the  appellant  was  entitled  to 
serve  the  document  on  the  respondent  person- 
ally, and  that  as  there  was  ho  evidence  that  the 
appellant  touched  the  respondent  more  than ' 
was  necessary  to  bring  the  document  home  to 
him,  the  justices  were  wrong  in  convicting  the 
appellant. 
Rose    v.    Kempthorne,    103    L.  T.   730 ;    75 

[J.  P.  71  ;  27  T.  L.  R.  132  ;  55  Sol.  Jo,  126  ; 
22  Cox,  C.  C.  356— Div.  Ct. 

54.  Indictment  for  Riot  —  Conviction  for 
Assault.] — The  appellant  was  convicted  of  com- 
mon assault  upon  an  indictment  charging  him 
with  riot.  It  appeared,  however,  that  the  indict- 
ment contained  words  apt  to  charge  him  with 
assault.'' 
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II.  Specific  Offences — Continued. 

llKl.n,  tli;it   Iho  appellant  cnukl  1)C  convicted 
upon  this  indictment  of  a  common  assault. 
K.  r.  O'r.uiKN,  lOi  L.  T.  li:^ ;  75  J.  P.  11)2  ;   27 
TT.  L.  11.  204  ;    55  Sol.  Jo.  219     ~" 
C.  C.  374 
Sec  S.  C.  under  I.  (c), 


21  Cox, 
C.  C.  A. 


injira. 


(d) 
55.  ErUlcnce — Entry 


igamy. 

Mdrriage  lirg'tstcr — 
Jilentitieation  of  Prhoncr  with  Fcr^son  Named  in 
Recjistcr  of  Stime  Name.']— On  a  trial  of  the 
appellant  "for  biganij^  the  Crown  proved  from 
the  register  of  marriages  that  a  person  of  the 
same  name  as  the  appellant  married  R.  on 
October  15th,  1882.  'i"he  Crown  also  proved  that 
the  prisoner  had  cohabited  with  R.  subsequently 
as  his  wife,  and  that  the  appellant  acknowledged 
II.  as  his  wife  and  alluded  to  her  as  his  wife. 

Held — that  there  was  some  evidence  that  the 
lirisoner  was  the  person  of  the  same  name  who 
had  married  R.  on  October  15th,  1882. 
R.  V.  BiRTLES,  75  J.  P.  288  ;  27  T.  L,  R.  402— 

[C.  C.  A. 

(e)  Breach  of  the  Peace. 

INoi.aiiigiiii.lis  in  tliis  vol.  ot  the  Digest.] 

(f)  Concealment  of  Birth. 

[No  paragrajihs  in  tliis  vol.  of  the  Digest.J 

(g)  Conspiracy. 


56.  Conspiracy  to  Defravd  Creditors — Sum- 
ming vj) — JiJisdirei'tion.] — A  man,  his  wife,  and 
two  sons  were  indicted  for  conspiring  to  cheat  and 
defraud  the  creditors  of  the  wife.  It  appeared 
that  the  wife  carried  on  a  business  of  buying 
the  parts  of  bicycles,  putting  them  together 
and  selling  the  bicycles.  She  became  a  bank- 
rupt in  1910.  The  husband  managed  the  busi- 
ness ;  the  sons  were  employed  in  the  business 
at  a  weekly  salary.  The  case  for  the  prose- 
cution was  that  the  creditors  had  been 
defrauded  by  the  mother  selling  to  the  sons 
in  the  years  1908,  1909  and  1910,  bicycles 
under  value,  the  sons  reselling  the  bicycles  at 
a  profit.  It  appeared  from  the  evidence  that 
the  mother  sold  bicycles  to  the  sons  at  a 
less  sum  than  she  sold  them  to  agents  for  the 
retail  trade.  The  appellants  were  convicted, 
but  the  father  and  the  two  sons  appealed. 

Held — that  their  convictions  should  be 
quashed  on  the  ground  that  the  language  of 
the  summing  up  to  the  jury  was  such  that  the 
jury  might  have  thought  that  the  fact  that 
the  sons  were  allowed  to  buy  the  bicycles  at 
less  than  other  customers  was  sufficient  to 
justify  the  conviction,  even  although  the 
bicycles  were  sold  to  them  at  or  over  cost 
price,  and  it  was  held  that  to  justify  the  con- 
victions the  jury  would  have  to  come  to  the 
conclusion  that  the  bicycles  were  sold  below 
cost  price. 

R.    V.    Crane   and   Others,   75   J.    P.    415— 

[C.  C.  A. 

57.  Agreement  to  Indemnify  Bail — Public  Mis- 
chief.]— An  agreement  between  an  accused  per- 
son and  his  bail  by  which  the  latter  is  to  be 


indemnified  against  the  consequence  of  the 
non-appearance  of  the  former  is  unlawful  in 
that  it  tends  to  produce  a  public  mischief  ; 
and  the  parties  to  such  an  agreement  arc 
guilty  of  conspiracy  notwithstanding  that  it 
may  not  be  shown  that  they  entered  into  the 
agreement  with  any  intent  to  defeat  the  ends 
of  justice. 

Opinion  expressed  by  Martin,  B.,  in  R.  v. 
Broome    ((1851)    18    L.    T.    (o.    S.)    19)    dis- 
approved. 
R.  V.  Porter,  [1910]  1  K.  B.  3G9  ;  79  L.  J. 

[K.  B.  241  ;    102  L.  T.  255  ;  74  J.  P.  159  ; 

2G    T.    L.    R.    200  ;     22    Cox,    C.    C.    295— 
C.  C.  A. 

58.  Serranfs  False  Character — Character  not 
Given  in  Writing  —  Servant.^'  Character.'!  Act, 
1792  (32  Geo.  3,  c.  56),  ss.  2,  B— Common  Laio 
3Usdemeanour  —  Sentence  of  Hard  Labour  — 
Criminal  Procedure  Act,  1*851  (14  &  15  Vict. 
c.  100),  s.  29.]— Sect.  2  of  the  Servants'  Cha- 
racters Act,  1792,  which  relates  to  the  giving 
of  false  characters,  applies  to  characters  given, 
or  false  pretences  made  by  word  of  mouth  or  by 
conduct   as  well  as  in   writing. 

A  conspiracy  to  commit  an  offence  under 
this  section  is  a  common  law  misdemeanour 
and  not  a  conspiracy  to  cheat  or  defraud 
within  the  meaning  of  sect.  29  of  the  Criminal 
Procedure  Act,  1851,  and  therefore  there  is 
no  power  to  impose  a  sentence  of  hard  labour. 

R.    V.    COSTELLO    AND    BiSHOP,    [1910]    1    K.    B. 

[28  ;    79  L.  J.  K.  B.  90  ;    101  L.  T.   784  ; 

54   Sol.   Jo.    13  ;    22   Cox,   C,   C.   215  ;    sub 

nom.  R.  V.  Conolly  and  Costello,  74  J.  P. 

15  :     26   T.   L.   R.   31— C.   C.   A. 


(h)  Cruelty  to  Children. 

59.  Child  Stealing — Intent  to  Deprire  Parent 
of  Possession  of  Child — Offences  Aqainst  the 
Person  Act,  1861  (24  &  25  Vict.  c.  100),  s.  56.]— 
The  prisoner  by  force  led  away  two  children 
under  the  age  of  fourteen  years,  and  kept  them 
in  his  company  walking  the  streets  of  London 
from  4.30  p.m.  until  1.30  a.m.  The  jury  found 
that  he  intended  to  take  the  children  back  to 
their  parents  the  next  day. 

By  sect.  56  of  the  Offences  Against  the  Person 
Act,  1861,  "Whosoever  shall  unlaw^fully,  either 
by  force  or  fraud,  lead  or  take  away,  or  decoy  or 
entice  away,  or  detain,  any  child  under  the  age 
of  fourteen  years,  with  intent  to  deprive  any 
parent  ...  of  the  possession  of  such  child  .  .  . 
shall  be  guilty  of  felony  ..." 

Held — that  in  order  to  come  within  the  pro- 
visions of  this  section,  there  must  be  an  intention 
to  deprive  the  parent  permanently  of  the  posses- 
sion of  the  child. 

R.  r.  Jones  (No.  2),  75  J.  P.  272  ;  22  Cox,  C.  C. 
[212— Cent.  Grim.  Ct. 

(i)  Disorderly  Houses. 

(No  laiMgiaj  lis  in  this  vol.  of  the  Digest.] 

(j)  Embezzlement. 

[No  paragraphs  in  this  toI.  of  the  Digest.] 


133 


CEIMINAL   LAW  AND  PROCEDURE. 


134 


II.  Specific  Offences— Co  id  inupd. 

(k)  Falsification  of  Accounts. 

60.  Falsify'nig  Taximeter — Dricer]  of  luxi-eah 
—^'■Serrant" — FaUiJication  of  Accounts  Act. 
1875  (38  &  39  Vict.  c.  2i),  s.  I.]— The  falsifi- 
cation of  a  mechanical  means  of  recording  an 
account,  e.g.,  a  taximeter,  is  the  falsification 
of  an  account  within  sect.  1  of  the  Falsifica- 
tion of  Accounts  Act,  1875. 

Held,  also — that  the  driver  of  a  taxi-cab 
belonging  to  a  company  was  a  servant  of  the 
company  within  sect.  1  of  the  Falsification  of 
Accounts  Act,  1875. 

R.   V.    Solomons,    [1909]    2   K.   B.    980  ;    79 

[L.  J.   K.  B.  8  ;    101  L.  T.  490  ;   73  J.  P. 

467  ;  25  T.  L.  R.  747  ;  22  Cox,  C.  C.  178— 

C.  C.  A. 

(1)  Forgery. 

61.  Receirhiff  Money  -under,  upon,  or  by  virtue 
of  a  Forged  Instrument — Forgery  Act,  1861 
(24  &  25  Vict.  c.  98),  s.  'iS.]—Qu(rre,  whether 
the  words  in  sect.  38  of  the  Forgery  Act,  1861, 
"...  receive  or  obtain  .  .  .  any  money  .  .  . 
under,  upon,  or  by  virtue  of  any  forged  or 
altered  instrument,  knowing  the  same  to  be 
forged  or  altered  ..."  apply  where  the  person 
receiving  the  proceeds  of  a  forgery  was  not 
a  party  to  the  forgery  or  uttering,  and  only 
knew  of  the  fact  of  the  forgery  after  it  had  been 
committed. 

R.  V.  Hutchinson,  75  J.  P.  N.  C.  608— C.  C.  A. 

62.  Acceptance  of  Bill  of  Exchange  in  Name  of 
Another  Person  ivithout  Lawful  Authority— 
Partnership  Name— Forgery  Act,  1861  (24  & 
25  Vict.  c.  98),  «.  24.] — A  person  may  be  convicted 
under  sect.  24  of  the  Forgery  Act,  1861,  of 
accepting  a  bill  of  exchange  in  the  name  of 
another  person  without  lawful  authority  or 
excuse,  although  he  accepts  it  in  the  firm  name 
of  a  partnership  of  which  he  is  a  member. 

R.   V.   HoLDEN,    Times,    December    21st,    1911 
[— C.  C.  A. 

(m)  Housebreaking,  Burglary,  etc. 

[No  paragraphs  in  this  vol.  oftlie  Digest.] 

(n)  Larceny,  False  Pretences,  and  Receiving 
Stolen  Goods. 

See  also  No.  16,  supra;  MISREPRESENTA- 
TION, No.  1. 

63.  Larceny  —  Fixtures  — Possession  Obtained 
Under  Agreement  Made  with  Intent  to  Steal 
Fixtures— Larceny  Act,  1861  (24  &  25  Vict.  c. 
96),  s.  31.] — The  appellant  was  found  guilty  on 
an  indictment  under  sect.  31  of  the  Larceny  Act, 
1861,  for  having  stolen  certain  lead  and  zinc 
piping  fixed  to  certain  houses,  the  property  of 
K.  K.,  and  the  appellant  had  agreed  that  the 
latter  should  put  the  houses  into  repair  within 
three  months,  and  that  when  the  repairs  were 
completed  K.  should  grant  a  lease  of  the  houses 
for  twenty-one  years  to  the  appellant,  who  in 
the  meanwhile  was  to  be  deemed  a  tenant-at- 
will.  According  to  the  prosecution  the  agree- 
ment had  been  entered  into  and  possession  of 


the  houses  obtained  by  the  appellant  with  the 
fraudulent  intention  of  stealing  the  piping. 

Held — that  the  conviction  must  be  affirmed. 
R.  V.  Muiulay  ((1799)  2  Leach,   C.  C.    850) 
followed. 

R.  r.  Richards,  [1911]   1  K.  B.  260;  80  L.  J. 

[K.  B.  174  ;  75  J.   P.  144  ;  22  Cox, 

C.  C.  372— C.  C.  A. 

64.  Larceny — Sentence — Amount  Stolen — Pre- 
rious  Convictions.  ~\ — While  the  ofi'ence  of  larceny 
for  which  a  prisoner  is  indicted  may  be  a  very  bad 
one  notwithstanding  that  the  sum  stolen  is  small, 
as,  for  instance,  where  the  prisoner  has  obtained 
small  amounts  from  a  number  of  different  persons, 
nevertheless,  in  dealing  with  one  particular  case 
of  larceny,  the  small  amount  stolen  may  properly 
be  taken  into  consideration  on  the  question 
of  sentence. 

R.  V.  Myland,  27  T.  L.  R.  256— C.  C.  A. 

65.  Larceny — Taxi-cab  Driver  not  Paying  over 
Percentage  of  Tailings — Larceny  Act,  1901  (I 
Edw.  7,  c.  10),  s.  1.] — Conviction  of  the  appel- 
lant, a  taxi-cab  driver,  for  misappropriating 
£6  ?>s.  6d.  "  had  and  received  for  and  on  account 
of  "  the  taxi-cab  owner,  by  failing  to  pay  over 
75  per  cent,  of  his  takings,  according  to  the 
arrangement  under  which  he  took  out  the  cab, 
affirmed. 

R.  V.  Messer,  28  T.  L.  R.  69— C.  C.  A. 

66.  Larceny  by  Trick — False  Pretences — Pass- 
ing of  Property.'] — The  appellant  took  two 
bicycles  to  an  auctioneer  and  put  them  in  for 
sale  by  auction  at  a  reserve  price  of  £  2  3*.  By  a 
fraudulent  arrangement  between  the  appellant 
and  one  S.,  the  latter  was  to  bid  the  reserve  price 
at  the  auction.  S.  did  so  bid,  and  the  bicycles  were 
knocked  down  to  him,  but  he  did  not  pay  the 
price  to  the  auctioneer.  The  appellant,  taking 
advantage  of  the  auctioneer's  practice  to  pay 
over  the  money  for  which  an  article  was  sold  at 
the  auction  before  he  received  the  money  from 
the  bidder,  went  to  the  auctioneer  and  obtained 
payment  of  the  £2  ?,s.  The  appellant  was 
indicted  for  and  convicted  of  larceny  of  tlie 
£2  3s. 

Held — that  the  conviction  must  be  quashed, 
inasmuch  as  the  auctioneer  having  intended  to 
part  not  only  with  the  possession  of,  but  with 
the  property  in,  the  £2  3s.,  the  offence  w.as  not 
larceny. 

Semble,  the  offence  committed  was  obtaining 

the  money  by  false  pretences. 

R.  V.  Fisher  (No.  2),  103  L.  T.  320  ;  74  J.  P. 

[427  ;  26  T.  L.  R.  589  ;  22  Cox,  C.  C.  340— 

C.  C.  A. 

67.  Larceny  from,  the  Person — Simple  Larceny 
— Asportation.']— IhG  prisoner  put  his  hand  into 
the  prosecutor's  pocket,  got  hold  of  his  purse, 
and  pulled  it  up  to  the  edge  of  the  pocket  when 
the  corner  caught  on  a  belt  worn  by  the  prose- 
cutor. The  prosecutor  at  that  moment  grasped 
the  purse  and  put  it  back. 

5—2 
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II.  Specific  OSenceB—Continvid. 

WvAjD — tliat  tlie  prisoner  was  guilty  of  simple 
larceny  aiul  nut  of  larceny  from  the  person. 
K.  r.  Taylou,   [1911]    1  K.   B.  G74  ;    80  L.  J. 

[K.  H.  311;  75  J.  P.  126  ;  27  T.  L.  R.  108— 
CCA. 

68.  False  Prrtenci'x — Ecidonce — Qucstwni  Sug- 
grxti/iff  Othrr  Frauds— Ad initsihlity — Criminal 
Erldnicp  Act,  1898  (CI  &  r.2  Viet.  c.  3G),  s.  1  (/).] 
—  K.  was  charged  with  obtaining  money  from  D, 
by  false  pretences  in  respect  of  various  articles 
of  ciiina  sold  by  him  to  1).  It  was  alleged  by  the 
prosecution  that  all  the  articles  referred  to  in 
the  indictment  were  sold  by  E.  to  D.  under  an 
agreement  that  he  was  to  charge  D.  the  cost 
price  ^>/«.s-  10  percent,  profit  or  commission  ;  and 
the  false  pretence  alleged  was  that  E.  repre- 
sented to  D.  that  the  cost  was  much  in  excess 
of  tiie  real  cost.  Questions  were  put  to  E.  in 
cross-examination  as  to  other  transactions, 
suggesting  that  he  had  obtained  money  from  U. 
by  alleging  that  certain  china  figures  were 
genuine  pieces  of  old  Dresden  china,  whereas 
he  must  have  known  that  they  were  not. 

Held — that  the  questions  were  improperly 
allowed,  inasmuch  as  they  tended  to  show  that 
the  appellant  had  committed  an  oflEence  other 
than  that  with  which  he  was  charged. 

R.  V.  Fisher  (No.  1)  (No.  16,  supra')  followed. 

R.  r.  Ellis,  [1910]   2  K.  B.  716  ;  79  L.  J.  K.  B. 

[811  ;  102  L.T.  922  ;  74  J.  P.  388  ;  26  T.  L.  K. 

535  ;  22  Cox,  C.  C  330— C  C  A. 

69.  False  Pretences — Fraudulent  Conversion — 
Meaning  of  Safe  Cuxtody  —  Jfoneg  Entrusted 
as  Security  for  Jfoue.fti/  durint/  Emjdonment — 
Larceny  Aot,  1861  (21  &  25, Vict.  c.  m),  s.  88— 
Larceny  Act,  1901  (1  Edw.  7,  c.  10),  s.  1  (a).j 
— The  defendant  by  means  of  false  pretences 
induced  the  prc»ecutor  to  deposit  the  sum  of 
twenty  pounds  as  security  for  his  honesty 
while  employed  by  the  defendant,  the  deposit 
to  be  returnable  at  the  termination  of  the 
employment.  When  the  prosecutor  left  the 
service  of  the  defendant  the  deposit  was  not 
returned  to  him. 

By  sect.  1  (a)  of  the  Larceny  Act,  1901, 
"  Whosoever,  being  entrusted,  either  solely  or 
jointly  with  any  other  person,  with  any  pro- 
perty, in  order  that  he  may  retain  in  safe 
custody  .  .  .  the  property  or  any  part  there- 
of or  any  proceeds  thereof  .  .  .  fraudulently 
converts  to  his  own  use  or  benefit  .  .  .  the 
property  or  any  part  thereof  or  any  proceeds 
tliereof,  ghall  be  guilty  of  a  misde- 
meajior  .   .  .'* 

Held — that  the  defendant  had  not  brought 
himself  within  the  provisions  of  the  Larceny 
Act,  1901. 

R.  V.  Hotine  ((1904)  68  J.  P.  143)  followed. 

By  sect.  88  of  the  Larceny  Act,  1861,  "  Who- 
soever shall  by  any  false  pretence  obtain  from 
any  other  person  any  chattel,  money,  or  valu- 
able security,  with  intent  to  defraud,  shall 
be  guilty  of  a  misdemeanor  .   .   ." 

Held— that,  although  tlie  defendant  might 


have  obtained  credit,   he  had  none 'the  less 

obtained  money. 

R.  V.  O'Brien,  75  J.  P.  392— Cent.  Crim.  Ct. 

70.  Ileceiving  Stolen  Goods — No  Guilty  Know- 
ledge at  'lime  of  Receipt  —  Subsequent  Know- 
ledge.^ —  The  appellant  was  charged  with 
having  on  April  24th,  1911,  received  a  horse 
knowing  it  to  have  been  stolen.  It  appeared 
that  at  the  time  he  received  it  he  did  not 
know  that  it  had  been  stolen,  but  that  subse- 
quently, on  being  told  the  fact,  he  refused  to 
give  it  up  unless  he  was  repaid  the  amount  he 
had  paid  to  the  person  from  whom  he  got  it. 
The  appellant  was  convicted. 

Held — that  the  conviction  must  be  quashed. 

R.  V.  Johnson,  75  J.  P.  464  ;   27  T.  L.  R. 

[489— C.   C.   A. 

71.  Receiving  Stolen  Goods  —  Indictment  — 
MisdenhcaMmr  at  Common  Law — Facts  Proved 
Amounting  to  Felony  —  Criminal  Procedure 
Act,  1881  (14  &  15  Vict.  c.  100),  ss.  12,  24 
—Larceny  Act,  1861  (24  &  25  Vict.  c.  96), 
s.  91.] — The  appellants  were  indicted  for  that 
they  ''  unlawfully  did  receive  and  have  "  cer- 
tain goods  "  well  knowing  the  same  goods  and 
chattels  to  have  been  feloniously  stolen,  taken, 
and  carried  away  against  the  form  of  the 
statute  in  such  case  made  and  provided  and 
against  the  peace  of  our  said  Lord  the  King, 
his  crown  and  dignity."  The  indictment  con- 
tained no  allegation  that  the  receiving  was 
felonious.  The  original  stealing  was  felonious, 
as  alleged. 

Held — that  the  words  in  the  indictment 
"  against  the  form  of  the  statute  in  such  case 
made  and  provided  "  could  be  rejected  as 
surplusage  ;  that  the  indictment  was  a  good 
indictment  for  a  misdemeanour  at  common 
law  ;  and  that,  although  the  facts  given  in 
evidence  amounted  in  law  to  a  felony,  the 
appellants  were  not  entitled  to  be  acquitted 
as  the  case  came  within  sect.  12  of  the 
Criminal  Procedure  Act,  1851. 
R.  V.  Garland  and  Another,  [1910]  1  K.  B. 

[154  ;     79   L.   J.    K.    B.    239  ;     102   L.    T. 

254  ;     74   J.   P.    135  ;     26  T.   L.   R.    130  ; 
22  Cox,  C  C.  292— C.  C.  A. 

72.  Receiving  Stolen  Goods— Found  in  Posses- 
sion of  Stolen  Goods  —  Prevention  of  Crimes 
Act,  1871  (34  k  35  Vict.  c.  112),  s.  19.]— To 
satisfy  the  words  "  has  been  found  in  his  pos- 
session "  in  sect.  19  of  the  Prevention  of 
Crimes  Act,  1871,  it  is  not  necessary  that  the 
goods  should  be  found  in  the  prisoner's  pos- 
session at  the  very  moment  of  his  arrest. 

R.  V.  Rowland,  [1910]  1  K.  B.  458  ;    79  L.  J. 

[K.   B.    327  ;     102   L.   T.    112  ;     74   J.    P. 

144  ;     26   T.    L.    R.    202  ;     22   Cox,   C    C. 

273— C.  C  A. 

(o)  Malicious  Damage. 
(No  paragraphs  In  this  vol.  of  the  Digest.  1 

(p)  Manslaughter. 
See  No.  1 9,  suj)ra. 
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II.  Specific  OSences —Cofiti/med. 
(q)  Murder, 

See  also  Nos.  19,  24,  supra  ;  91,  infm. 

73.  Attnnpt  to  .Uirrthr — Act  Bone  loith  I  at  nit 
to  Murder — Sentenee— Criminal  Procedure  Act, 
1851  (14  &  IT)  Vict.  c.  100),  .9.  ^—Offences  A;/^ihisti 
the  Person  Act,  1861  (24  &  25  Vict.  c.  100),  ss.  11 

15.] — The  completion  or  attempted  completion 

of  one  of  a  series  of  acts  intended  by  a  person  to 
result  in  the  killing  of  another  person  is  an 
attempt  to  murder,  even  although  the  completed 
act  would  not,  unless  followed  by  the  other  acts, 
result  in  killing.  There  cannot  be  an  act  done 
with  intent  to  murder  without  its  being  an 
attempt  to  murder. 

The  gi-oup  of  sections — 11  to  15 — of  the 
Offences  Against  the  Person  Act,  1861,  headed 
"Attempts  to  murder,"  is  a  code  embracing  all 
attempts  to  murder.  Therefore,  where  a  person 
is  indicted  for  murder,  and  the  jury,  acting  under 
sect.  9  of  the  Criminal  Procedure  Act,  1851,  find 
him  guilty  of  an  attempt  to  murder,  he  is  liable 
to  the  punishment  provided  for  attempted  murder 
by  the  Offences  Against  the  Person  Act,  18C)1. 

E.  V.  ConneJl  ((1853),  6   Cox,   C.  C.   178)  dis- 
tinguished.    Observations   of   Kennedy,    J.,    in 
R.  V.  Lbuieker  ([1906^  2  K.  B.  99)  questioned. 
R.  r.  White,  [1910]  2  K.  B.  124  ;  79  L.  J.  K.  B. 

[854  ;  102  L.  T.  784  ;  74  J.  P.  318  ;  26  T.  L.  II. 

466  ;   54   Sol.   Jo.   523  ;   22  Cox,  C.  C.  325— 
C.  C.  A. 

74.  Evidence — Expert  Giving  Eridence  as  to 
Whetlier  Wound  Self-inflicted  or  Kot — Ejpert 
Not  Having  Seen  Body  of  Deceased — Admissi- 
bilitg.'] — In  a  trial  for  murder  an  expert  who 
has  not  seen  and  examined  the  body  of  the 
deceased,  but  who  has  heard  a  description  given 
by  a  doctor  or  other  witness  who  has  seen  the 
body  and  the  wounds  thereon,  may  be  called  as 
a  witness  and  may  competently  be  asked  whether 
in  his  opinion,  assuming  the  facts  described  by 
the  witness  who  has  seen  the  body  to  be  true, 
the  wounds  could  have  been  self-inflicted  or  not. 
R.  V.  Masok,  28  T.  L.  R.  120— C.  C.  A. 

(r)  Obscene  Books. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(s)  Perjury  and  False  Oaths. 

75.  False  Oath—Comjwtencji  of  Justices  to  Ad- 
minister Ontli  —  Informal  Meeting  of  Justices 
for  Lireiisiug  7/?^y^««'s«.]— The  defendant  was 
indicted  for  the  common  law  misdemeanour  of 
taking  a  false  oath  in  connection  with  the  pro- 
posed transfer  of  a  licence,  before  justices,  on 
April  12th,  1910,  on  which  date  there  was  an 
informal  meeting  of  the  justices  for  the  purpose 
of  expediting  licensing  business  when  the  special 
sessions,  which  had  been  fixed  for  May  18th, 
1910,  came  on.     The  defendant  was  convicted. 

Held — that  the  conviction  must  be  quashed, 
inasmuch  as  at  the  meeting  on  April  12th  the 
justices  had  no  authority  to  administer  an 
oath. 

R.  r.  Shaw,  104  L.  T.  112  ;  75  J.  P.  191  ;  27 
[T.  L.  R.  181  ;  22  Cox,  C.  C.  376— C.  C.  A. 


(t)  Treason. 

[No  paragraphs  iu  tliis  vol.  of  the  Digest.] 

(u)  Vagrancy. 
See  also  Poor  Law,  Nos.  1,  9. 

76.  A2>peal  Against  Sentence  —  Incorrigihle 
Rogue — Ma.rimum  Sentence — When  to  he  Im- 
2)osed.] — Senihle,  the  maximum  sentence  of  twelve 
months'  imprisonment  with  hard  labour  should 
not  be  imposed  on  a  person  convicted  as  an 
incorrigible  rogue  for  begging,  even  though 
previously  convicted  on  many  occasions  of 
begging,  if  the  evidence  shows  that  the 
offender  merely  begged  without  any  aggravat- 
ing circumstances,  e.g.,  with  menaces. 

R.  V.  Edwards  ((1909)  73  J.   P.  286)  fol- 
lowed. 
R.  V.  Cooper,  75  J.  P.  125— C.  C.  A. 

77.  Rogue  and  Vagabond — "  Pound  "  vjton  Pre- 
mises for  Unlawful  Purpose  —  Vagrancy  Act, 
1824  (5  Geo.  4,  c.  83),  s.  4.]— Sect.  4  of  the 
Vagrancy  Act,  1824,  provides  (inter  alia')  that 
every  person  "  found  in  or  upon  any  dwelling 
house  ...  for  an  unlawful  purpose  "  shall  be 
deemed  a  rogue  and  vagabond. 

Held — that  to  constitute  the  offence  created 
by  those  words  the  accused  must  be  discovered 
upon  the  premises  doing  the  acts  or  things  which 
of  themselves  constitute  the  unlawful  purpose, 
but  that  actual  apprehension  upon  the  premises 
is  not  necessary. 

MORAN  V.  Jones,  104  L.  T.  921  ;  75  J.  P.  411  ; 
[27  T.  L.  R.  421— Div.  Ct 

(v)  Women  and  Girls,  Offences  against. 

See    also   No.  4,   supra ;    MAGISTRATES 
No.  21. 

78.  Procuration — Girl  brought  from  Scotland 
—  Continuing  Offence — Trial  in  England — Juris- 
diction—  Criminal  Law  Amendment  Act,  1885 
(48  &  49  Vict.  c.  69),  *■.  2.]— The  offence  of  pro- 
curation under  sect.  2  of  the  Criminal  Law 
Amendment  Act,  1885,  is  a  continuing  offence, 
and  if  any  part  of  it  takes  place  within  the 
jurisdiction  of  the  English  Courts,  those  Courts 
have  jurisdiction  to  try  it. 

R.  V.  Mackenzie,  R.  v.  Higginson,  75  J.  I'. 
[159  ;  27  T.  L.  R.  152— C.  C.  A. 

79.  Procuration  —  Indictment  —  "  Girl  or 
Woman  under  Twenty-one  Years  of  Age"  — 
Criminal  Law  Amendment  Act,  1885  (48  &  49 
Vict.  c.  69),  s.  2  (1).]— By  sect.  2  (1)  of 
the  Criminal  Law  Amendment  Act,  1885, 
"  Any  person  who  procures  or  attempts  to 
procure  any  girl  or  woman  under  twenty- 
one  years  of  age,  not  being  a  common  prosti- 
tute or  of  known  immoral  character,  to  have 
unlawful  carnal  connexion  either  within  or 
without  the  Queen's  Dominions  with  any  other 
person  or  persons  "  shall  be  guilty  of  a  mis- 
demeanour. An  indictment  under  this  sub- 
section charged  the  defendant  with  the  pro- 
curation of  a  "  girl  "  without  stating  her  age 
or  stating  that  she  was  "  under  twenty-one 
years  of  age." 
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II.  Specific  OSencea—ConfinMed. 

IlEi.n— Unit,   the  iiidictnicnt  was   good,   atid 
ihiit    tlic    words    iii    the    sub-soctiou    "  under 
twenty-one  years  of   age  "   qualify   the   word 
"  woman  "  only  and  not  tlie  word  "  giil." 
E.  V.  Jones  (No.  3),  55  Sol.  Jo.  751— C.  C.  A. 

CONVICTS'  PROPEKTY. 


III. 


[No  rnrngraphs  In  this  TOl.  of  tlie  Digest.) 

CRIMINAL  APPEALS. 

(a)  Generally. 

[X(i  i)aia;.,'raii1is  in  this  vol.  of  the  Dlge.st] 


(b)  Appeal  against  Sentence. 
See  also  Nos.  25,   26,  27,  3G,  43,  64,  76, 
si(j>ra  ;  Aliens,  No.  1. 

80.  Increase  of  Sentence  hy  Court— Criminal 
Aj>peul  Act,  1907  (7  Edw.  7,  c.  23),  s.  4  (3).]  — 
A  prisoner  convicted  of  felonious  shooting  with 
intent  to  murder  and  sentenced  to  twelve 
years'  penal  servitude,  api^lied  for  leave  to  appeal 
against  the  sentence.  Leave  was  granted  on  the 
ground  that  the  sentence  was  inadequate.  At 
the  hearing  of  the  appeal  the  appellant,  who  was 
not  represented  by  counsel,  was  warned  that  if 
he  persisted  in  the  appeal  he  would  run  the  risk 
of  an  increase  of  sentence.  He,  however,  pro- 
ceeded to  argue  his  appeal,  which  was  dismissed. 
The  Court  increased  the  sentence  from  twelve  to 
fifteen  years'  penal  servitude. 
R.  i:  Simpson,  75  J.  P.  56— C.  C.  A. 

81.  Concurrent  Seniences—IIanl  Labour  and 
Penal  Servitude.']— Ihc  appellant  was  convicted 
of  forgery  and  false  pretences,  and  was  sentenced 
to  seven  years'  penal  servitude  and  twelve 
months'  hard  labour,  the  two  sentences  to  run 
concurrently. 

Held— that  the  sentence  of  twelve  months' 
hard  labour  should  be  reduced  to  a  nominal 
sentence  of  one  day,  as  it  was  doubtful  whether 
it  was  present  to  the  mind  of  the  judge  that  the 
effect  of  the  sentences  imposed  would  be  that 
the  appellant  would  have  to  spend  a  longer 
period  in  hard  labour  at  the  commencement  of 
his  sentence  than  would  otherwise  be  the  case, 
and  would  not  be  able  to  earn  as  many  remission 
marks. 

R.  V.  Bkuce.  75  J.  p.  Ill  ;  27  T.  L.  E.  51— 

[C.  C,  A. 

82.  Young  Person — Accused  under  Sixteen  Years 
of  Age — Sentence  of  Four  Montlis''  Imprisonment 
—Children  Act,  1908  (8  Edw.  7,  c.  67),  ss.  102  (3), 
106.] — Sentence  of  four  months'  imprisonment 
imposed  upon  the  appellant,  a  lad  over  fourteen 
and  under  sixteen  years  of  age,  quashed  on  the 
ground  that  under  sect.  102,  sub-sect  3,  of  the 
Children  Act,  1908,  he  could  not  be  sentenced  to 
imprisonment  without  a  certificate  by  the  Court 
as  to  his  unruly  character,  and  that,  although 
under  sect.  106  he  could  have  been  ordered 
detention  not  exceeding  one  month,  he  had 
already  been  in  prison  for  nearly  a  month. 
E.  c.  Bradford,  28  T.  L.  R.  26— C.  C.  A. 


83.  Plea  of  Guilty—  Quash  ing  Sentence — Poioer 
of  Court  to  Pass  other  Sentence  —  Criminal 
Appeal  Act,  1907  (7  Edw.  7,  c.  23),  s.  4  (3).] 
—Where  a  prisoner  has  pleaded  guilty  and 
appeals  against  his  sentence,  the  Court,  where 
it  quashes  such  sentence,  has  power,  under 
sect.  4,  sub-sect.  3,  of  the  Criminal  Appeal 
Act,  1907,  to  substitute  another  sentence 
therefor. 

It.  V.  Davidson  (infra)  overruled. 

R.  V.  Ettridge,  [1909]  2  K.  B.  24  ;  78  L.  J. 
[K.  B.  479  ;  100  L.  T.  624  ;  73  J.  P.  2.53  ; 
25  T.  L.  R.  391  ;  53  Sol.  Jo.  401— C.  C.  A. 

84.  Pica  of  Guilty— Sentence  Quashed— Xo 
Power  to  Pass  Sentence  in  Substitution  — 
Criminal  Appeal  Act,  1907  (7  Edw.  7,  c.  23), 
s.  4  (3).] — Where  the  Court  of  Criminal 
Appeal  quashes  a  sentence  passed  upon  an 
appellant  who  has  pleaded  guilty  to  an  indict- 
ment, the  Court  has  no  power  under  sect.  4  (3) 
of  the  Criminal  Appeal  Act,  1907,  to  pass 
another  sentence  on  the  appellant  in  substitu- 
tion therefor. 

The  appellant  had  pleaded  guilty  and  had 
been  sentenced  to  imprisonment  with  hard 
labour  for  an  offence  which  was  not  punishable 
with  hard  labour. 

The  Court  quashed  the  sentence  on  the 
ground  that  it  was  illegal.  They  passed  no 
other  sentence  upon  the  appellant,  as  sect.  4 
(3)  of  the  Criminal  Appeal  Act,  1907,  only 
gave  them  power  to  pass  "  such  other  sentence 
warranted  in  law  by  the  verdict."  There  had 
been  no  verdict,  and  therefore  the  Court  had 
no  power  to  pass  another  sentence  upon  the 
appellant. 
R.  V.  Davidson,  [1909]  W.  N.  52  ;  100  L.  T. 

[623  ;    25   T.    L.    R.    352  ;    22   Cox,   C.    C. 
99— C.   C.   A. 


Overruled  by  R.  v.  Ettridge,  supra. 


85.  Ticket -of- Leave  —  Remanet  of  Last  Sen- 
tence—Proper Form  of  Sentence — Poial  Servi- 
tude Act,  1864  (27  &  28  Vict.  c.  47),  s.  9— 
Criminal  Appeal  Act,  1907  (7  Edw.  7,  c.  23), 
ss.  3,  4  (3),  19  (a).]— Judges  in  passing  sen- 
tence on  a  prisoner  should  not  refer  to  the 
remanet  of  the  prisoner's  last  sentence  by 
ordering  that  the  new  sentence  should  be 
served  after  or  concurrently  with  the  remanet, 
as  by  sect.  9  of  the  Penal  Servitude  Act,  1864, 
the  prisoner  must  serve  his  remanet  after  serv- 
ing the  fresh  sentence  that  is  passed  upon  him. 
But  where  a  judge  has  done  so,  the  Court  of 
Criminal  Appeal  will  vary  the  sentence  to  give 
effect  as  far  as  possible  to  the  total  length  of 
sentence  the  judge  at  the  Court  of  trial  wished 
to  impose. 

Where  the  Home  Secretary  refers  a  case  to 
the  Court  of  Criminal  Appeal  under  sect.  19 
of  the  Criminal  Appeal  Act,  1907,  with  regard 
to  sentence,  it  is  not  open  to  the  petitioner 
to  appeal  against  his  conviction;  in  such  a 
case,  the  Court  has  the  power  to  vary  the 
sentence  under  sect.  4  (3)  of  the  Criminal 
Appeal  Act,   1907. 
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IV.  Criminal  Appeals — Continued. 

B.  V.  Hamillon  ((1908)  72  J.  P.  N.  C.  305) 
considered. 

E.  V.  Smith,  K.  v.  Wilson,  [1909]  2  K.  B. 
[756  ;  79  L.  J.  K.  B.  4  ;  101  L.  T.  126  ; 
73  J.  P.  407  ;    22  Cox,  C.  C.  151— C.  C.  A. 

(c)  Appeal  on  Facts. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Bail. 

86.  ConrictUm  Qua.shcd — Proposed  Appeal  to 
Houfte  of  Lords — Custody  of  Defendant  pending 
Apj>eal—Crimi)udA/>pealAct,W07(^7  Edw.  7, 
c.  23),  ss.  1  (6),  4.  ]— Where  the  Court  of  Criminal 
Appeal  quash  a  conviction  and  it  is  proposed  by 
the  prosecution  to  apply  to  the  Attorney-General 
for  a  certificate  under  sect.  1  (6)  of  the  Criminal 
Appeal  Act,  1907,  that  the  decision  involves  a 
point  of  law  of  exceptional  public  importance 
with  view  to  an  appeal  to  the  House  of  Lords, 
the  Court  has  no  power  under  the  Act  either  to 
hold  the  defendant  to  bail  or  to  keep  him  in 
custody  pending  an  appeal. 

K.  r.  Ball,  [1911]  A,  C.  47,  58  ;  104  L.  T.  47  ; 
[75  J.  P.  180,  182  ;  55  Sol.  Jo.  190  ;  22  Cox, 

C.  C.  364  ;  suIj  nom.  Director  of  Public 
Prosecutions  v.  Ball  (No.  1),  80  L.  J.  K.  B. 

689— C.  C.  A. 

87.  JWttire  of  Applieation  to  Prosecution.] — 
While  the  Court  of  Criminal  Appeal  cannot  on 
its  own  initiative  lay  down  a  general  rule  that 
notice  must  be  given  to  the  prosecution  when 
an  application  for  bail  pending  the  hearing  of 
an  appeal  is  intended  to  be  made,  it  is  very 
desirable  that  a  judge  or  the  Court  in  the 
exercise  of  his  or  its  discretion  should  direct 
such  notice  to  be  given.  In  cases  where  the 
Director  of  Public  Prosecutions  is  concerned 
'the    application    for    bail    should    be    refused 

where  no  notice  has  been  given  of  the  intended 
application. 

R.   V.   Eiijley,   100  L.   T.   944;    25  T.   L.   R. 
[508;    22   Cox,   C.    C.    127— C.    C.   A. 

(e)  Fresh  Evidence. 

[No  paragraphs  in  this  vol.  of  the  DiKCst.  1 

(f)  Insanity. 

88.  Arraignment  —  Verdict  of  Unfit  to  Plead 
and  Talie  Trial — "  Conviction  "^ — Criminal  Appeal 
Act,  1907  (7  Edw.  7,  c.  23),  s.  3.]— No  appeal  or 
application  for  leave  to  appeal  lies  to  the  Court 
of  Criminal  Appeal  from  the  verdict  of  a  jury 
upon  the  issue  that  a  prisoner  against  whom  a 
true  bill  has  been  found  is  on  arraignment  insane 
and  unfit  to  plead  and  take  his  trial,  as  there  is 
no  conviction  on  indictment  within  the  meaning 
of  sect.  3  of  the  Criminal  Appeal  Act,  1907. 

R.  r.  Lakkins,  [1911]  W.  N.  118  ;  105  L.  T.  384  ; 

[75  J.  P.  320  ;  27  T,  L.  R.  438  ;  55  Sol.  Jo.  501 

— C.  C.  A. 

89.  Special  Verdict— Guilty  of  the  Act,  hut 
Insane  —  "  Conviction  on  Indictment ''  —  Right 
of  Appeal— Trial  of  Lunatics  Act,  1883  (46  & 
47   Vict.   c.  38),   s.    2 — Criminal    Appeal  Act, 


1907  (7  Edw.  7,  c.  23),  s.  3.]— A  prisoner  who 
has  been  found  by  a  jury  to  have  been  guilty 
of  the  act  or  omission  charged  against  him, 
but  to  have  been  insane  so  as  not  to  be  respou-^, 
sible  according  to  law  for  his  actions  at  the 
time  when  he  did  the  act  or  made  the  omission, 
has,  under  sect.  2  (1)  of  the  Trial  of  Lunatics 
Act,  1883,  been  convictod  on  indictment  within 
the  meaning  of  sect.  3  of  the  Criminal  Appeal 
Act,  1907,  and  therefore  has  a  right  of  appeal 
against  that  part  of  the  verdict  which  finds 
him  guilty  of  the  act  or  omission  charged 
against  him.  But  he  has  no  right  of  appeal 
against  that  part  of  the  verdict  which  finds 
him  to  have  been  insane,  as  that  is  a  special 
verdict  of  the  jury  in  relief  of  the  prisoner 
and  is  not  a  part  of  the  conviction. 

U.   V.  Ireland  ([1910]   1  K.  B.   654— No.  90, 
infra)  explained  and  approved. 
R.   V.   Machardy,   [1911]   2  K.   B.   1144  ;    80 

[L.    J.    K.   B.    1215;    105    L.    T.    556;    28 
T.  L.  R.  2;  55  Sol.  Jo.  754— C.  C.  A. 

90.  Special  Verdict —  Guilty  hut  Insane — "  Con- 
viction"— Trial  of  Lunatics  Act,  1883  (46  &  47 
Vict.  c.  38),  s.  2~ Criminal  Appeal  Act,  1907 
(7  Edw.  7,  c.  23),  s.  3.]— The  special  verdict  of 
"  Guilty  but  insane  "  returned  under  the  Trial 
of  Lunatics  Act,  1883,  coupled  with  the  order 
for  the  prisoner's  detention  as  a  criminal  lunatic 
till  His  Majesty  s  pleasure  shall  be  known,  is  a 
"  conviction  "  of  the  prisoner  within  the  meaning 
of  that  term  in  sect.  3  of  the  Criminal  Appeal 
Act,  1907. 

R.  V.  Ireland,  [1910]  1  K.  B.  654  ;  79  L.  J. 

[K.  B.  338  ;  102  L.  T.  608  ;  74  J.  P.  206  ;  26 

T.  L.  R.  267  :  54  Sol.  Jo.  543  ;  22  Cox,  C.  C.  322 

— C.  C.  A. 

(g)  Mistakes  of  Judges. 

See  also  No.  56,  supra. 

91.  Murder — Misdirection  as  to  Corrohoration.] 
— Conviction  for  murder  quashed  on  the  ground 
of  misdirection  by  the  judge  as  to  the  extent  of 
corroboration  of  a  witness  whose  character  and 
whose  part  in  the  transaction  were  such  that  his 
evidence  required  corroboration. 

R.  V.  Ellson,  28  T.  L.  R.  1— C.  C.  A. 

92.  Defence  not  put  to  Jury — Wounding— De- 
fence of  Self-defence — Miscarriage  of  Justice.'] — 
The  appellant  was  convicted  of  felonious  wound- 
ing. At  the  trial  he  did  not  deny  the  wounding, 
but  said  that  he  acted  in  self-defence.  This  defence 
was  not  put  to  the  jury,  the  only  question  left 
to  them  being  whether  or  not  the  appellant  was 
insane. 

Held— that  as  the  appellant's  defence  had 
not  been  left  to  the  jury,  the  conviction  must  be 
quashed. 

R.  r.  Hill.  28  T.  L.  R.  15— C.  C.  A. 

93.  Summing  Up  —  Evidence  for  Defence — 
Misdirection  in  Fact.] — Conviction  for  man- 
slaugh'^er  quashed  on  the  ground  that,  where  the 
jury  had  to  decide  a  nice  question  as  to  which  of 
two  accounts  was  to  be  believed,  the  judge  had 
in  substance  wrongly  directed  the  jury  that  the 


143 


CRIMINAL   LAW   AND   PROCEDURE. 


144 


IV.  Criminal  Appeals — Contunicd. 
■witnossfs  for  the  defence  had  given  tlieir  evidence 
for  the  lirst  time  at  the  trial,  and  that  therefore 
there  liad  been  no  opportunity  of  testing  their 
story,  whereas  in  fact  these  witnesses  had  given 
evidence  before  the  coroner, — the  Court  being 
unable  to  say  that  the  verdict  would  have  been 
the  same  had  the  mistake  not  occurred. 
K.  V.  Savidge,  131  L.  T.  Jo.  579  ;  75  J.  P.  N.  C. 
[520-C.  C.  A. 

(h)  Practice. 

94.  Appeal  to  IIouxp  of  Lords  —  Practice  — 
Tiipcwritten  Documents — Lht  of  Documents — 
Crhnhml  Appeal  Act,  1907  (7  Edw.  7,  c.  23), 
^v.  1  (fi).]— Where  the  Director  of  Public  Pro- 
secutions brought  an  appeal  under  sect.  1  (6) 
of  the  Criminal  Appeal  Act,  1907,  against  a 
decision  of  the  Court  of  Criminal  Appeal 
quashing  a  conviction  for  incest,  it  was  decided 
that  the  papers  in  the  case  need  not  be  printed. 

List  of  documents  in   the  case  which  were 
deemed  sutHcient. 
R.  r.  Ball,  [1911]  A.  C.  47,  61  ;  75  J.  P.  180, 

[183  ;  suh  mm.  DlRECTOll  OP  PUBLIC  PROSE- 
CUTIONS V.  BALL  (No.  2),  80  L.  J.  K.  B.  691 
— H.  L. 

95.  Api>eal  to  House  of  Lords — Order  Quash- 
ing Conviction  Ilerersed — Re-arrest  of  Convicted 
Person— Criminal  Appeal  Act,  1907(7  Edw.  7, 
c.  23),  s.  1  (6).] — Where  an  order  made  by  the 
Court  of  Criminal  Appeal  quashing  a  conviction 
is  reversed  by  the  House  of  Lords  on  an  appeal 
by  the  Director  of  Public  Prosecutions  under 
sect.  1  (6)  of  the  Criminal  Appeal  Act,  1907, 
the  proper  course  for  the  prosecution  is  to  apply 
to  the  Court  of  Criminal  Appeal,  which  is  a 
Court  of  record,  to  have  effect  given  to  the 
order  of  the  House  of  Lords.  The  Court  has 
power  to  order  the  arrest  of  the  person  convicted 
in  order  that  he  may  undergo  the  sentence 
passed  upon  him. 

R.  V.   Ball,  [1911]  A.  C.   47,    72  ;    104  L.  T. 

[48  ;  75  J.  P.  180, 184  ;  27  T.  L.  R.  162  ;  55 

Sol.  Jo.   190  ;    22  Cox,  C.   C.   370  ;  sub   nom. 

Director  of  Public  Prosecutions  v.  Ball 

(No.  2),  80  L.  J.  K.  B.  691,  693— C.  C.  A. 

96.  Discharge  of  Jury  —  Power  to  Review 
Judge's  Decision  —  Second  Trial  before  Fresh, 
Jury.'] — The  Court  of  Criminal  Appeal  has  no 
power  to  review  the  decision  of  the  judge  at 
the  trial  of  a  prisoner  as  to  whether  a  neces- 
sity has  arisen  for  discharging  the  jury  with- 
out giving  a  verdict,  and  for  adjourning  the 
case  to  be  tried  before  a  fresh  jury.  A  jury 
should  not  be  discharged  merely  in  order  to 
enable  the  prosecution  to  make  out  a  stronger 
case  against  the  prisoner, 

R.   V.  Lewis,   [1909]   W.   N.   128  ;     78  L.   J. 

[K.  B.  722  ;   100  L.  T.  976  ;  73  J.  P.  346  ; 

25    T.    L.    R.    582  ;    22   Cox,    0.    G.    141— 
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See  also  Criminal  Law,  No  22, 

I.  CIVIL  PROCEEDINGS  AGAINST  CROWN 
AND  CROWN  SERVANTS. 

1.  Action  Claiming  Declaration — Form  IV. — 
Competency — R.  S.  C,  Ord.  25,  rr.  4,  5 — Finance 
(1909-10)  Act,  1910  (10  Edw.  7,  c.  8).]— The 
Court  has  jurisdiction  to  entertain  an  action 
against  the  Attorney-General,  as  representing  the 
Crown,  claiming  a  declaration  of  right.  The 
Court  is  not,  however,  bound  to  make  a  mere 
declaratory  judgment,  and  in  the  exercise  of  its 
discretion  will  have  regard  to  all  the  circum- 
stances of  the  case. 

Hodges.  Attorney- General  ((1839)  3  Y.  &  C. 
Ex.  342)  approved  and  followed. 

Ord.  25,  r.  4,  of  the  R.  S.  C.  ought  not  to  be 
applied  to  an  action  involving  serious  investiga- 
tions of  ancient  law  and  questions  of  general 
importance. 
Dyson   v.  Attorney-General,  [1911]  1  K.  B. 

[410  ;  80  L.  J.  K.  B.  531  ;  103  L.  T,  707  ;  27 
T.  L.  R.  143  ;  55  Sol.  Jo,  168— C.  A, 

S^See  also  S.  C  in  C.  A.  later,  heard  on  appeal 
with  No.  2,  in^'ra.  ] 

2.  Land  Valuation — Particulars  of  Persons 
Paying  and  Receiviiig  Rent  of  Lands — Declara- 
tion Against  Croton — -Form  VIII. — R.  S.  C, 
Ords.  25,  r.  5,  68,  r.  l—Finatice  (1909-10)  Act, 
1910  (10  Edw.  7,  c.  8),  ss.  26,  31.]— The  expres- 
sion "any  land"  in  sect.  31  of  the  Finance 
(1909-10)  Act,  1910,  has  the  same  meaning  as 
the  expression  "  land  "  and  "  the  land  "  in  sect. 
26  of  the  same  Act — viz.,  a  particular  piece  of 
land  as  to  which  the  special  information  there 
mentioned  is  required. 
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I.  Civil  Proceedings  against  Crown  and  Crown 
Servants — Continued. 
On  August  9th,  1910,  the  Commissioners  of 
Inland  Revenue  served  on  the  plaintiff  under 
the  Finance  (1909-10)  Act,  1910,  a  notice,  dated 
August  "Ith,  1910,  with  form  indorsed,  commonly 
known  as  Form  8,  requiring  him  to  furnish 
within  thirty  days,  under  a  penalty  of  £50  for 
non-compliance,  "(1)  the  name  and  address  of 
every  person  to  whom  you  pay  rent  in  respect 
of  any  land  situate  within  or  partly  within  the 
parish  or  place  of  P.,  and  (2)  the  name  and 
address  of  every  person  on  behalf  of  whom  you, 
as  agent,  receive  any  rent  in  respect  of  any  land 
situate  within,  or  partly  within,  the  aforesaid 
parish  or  place."  The  return  was  to  be  forwarded 
to  a  person  described  as  "land  valuation  officer." 
In  an  action  by  the  plaintiff  against  the  Attorney- 
General,  as  representing  the  Crown,  claiming  a 
declaration  that  the  form  was  illegal,  unautho- 
rised and  ultra  vires : — 

Held  —  that  the  form  was  unauthorised, 
on  the  grounds  (1)  that  under  the  Act  the 
powers  of  the  Commissioners  of  Inland  llevenue 
were  confined  to  re(iuiring  the  information  in 
question  in  reference  to  i)articular  land  specified 
by  them,  and  (2)  that  they  had  no  right 
to  recjuire  this  information  to  be  sent  to  any  one 
but  themselves. 

Held,  also— that  the  Court  had  jurisdiction 
under  Ord.  25,  r.  5,  to  make  a  binding  declara- 
tion of  right  against  the  Attorney-General  as 
representing  the  Crown,  but  that  the  jurisdic- 
tion was  discretionary  and  ought  to  be 
exercised  with  great  care  and  with  a  due 
regard  to  all  the  circumstances  of  the  case. 

Held,  further,  upon  the  facts— that  the  case 
was  one  in  which  the  discretion  should  be 
exercised  in  favour  of  the  plaintiff  by  declar- 
ing that  the  form  was  unauthorised  and  that 
he  was  not  under  any  obligation  to  comply 
with  the  requisitions  therein  contained  or  any 
of  them. 

Byson  v.  Attorney-General  (supra)  fol- 
lowed. 

Grand  Junction  Waterworks  Co.  v.  Hampton 
Urban  Council  ([1898]  2  Ch.  331)  distin- 
guished. 

By  Ord.  68,  r.  1,  "  Subject  to  the  pro- 
visions of  this  Order,  nothing  in  these  rules, 
save  as  expressly  provided,  shall  affect  the 
procedure  on  practice  in  any  of  the  following 
causes  or  matters  :  .  .  .  (c)  Proceedings  on 
the  Revenue  side  of  the  King's  Bench  Divi- 
sion .  .  ,"  :  — 


Finance  (1909-10)  Act,  1910,  to  not  less  than 
thirty  days  within  which  to  comply  with  the 
notice,  the  notice  was  invalid. 

But  HELD^that  it  is  no  objection  to  the 
validity  of  such  a  notice  that  it  requires  the 
particulars  to  be  sent  to  the  appointed  officer  of 
the  Commissioners  of  Inland  llevenue. 


Held,  also — that  a  form  which  requires. 
Inter  alia,  a  person  who  is  the  owner  and 
occupier  of  land  to  state  the  annual  value  of 
such  land  is  not  warranted  by  sect.  26  of  the 
Act,  and  that  the  insertion  of  that  requirement 
in  the  form  served  upon  such  person  invalidates 
the  whole  form. 

Dyson  v.  Attorney-General,    Burghes   v. 

[Attorney-General,    [1911]  W.  N.  231  ; 

28  T.  L.  R.  72— C.  A. 

II.  CROWN  RIGHTS. 

See  Revenue,  No.  12  ;  Royal  Forces, 
No.  1  ;  Shipping,  No.  66. 

III.  CERTIORARI. 

See  Education,  No,  1. 

IV.  HABEAS  CORPUS. 


Extradition 
Offenders. 


AND     Fugitive 


Held— that  the  Order  referred  only  to  the 
procedure  and  practice  in  the  several  causes 
and  matters  therein  mentioned,  and  that  the 
present  cause  or  matter  was  not  one  of  those 
to  which  the  Order  referred,  but  was  governed 
by  the  ordinary  rules  of  procedure  and 
practice  of  which  Ord.  25,  r.  5,  was  one. 
Burghes  v.  Attorney-General,  [1911]  2  Ch. 
[139  ;  80  L.  J.  Ch.  506  ;  105  L.  T.  193  ;  27 
T.  L.  R.  433  ;  55  Sol.  Jo.  520— Warrington,  J, 


V.  MANDAMUS. 

See  also  Education,  No.  1  ;  Income  Tax, 
No.  7 ;  Local  Government.  Nos. 
14,  18. 
3.  Sufficiency  of  Interest  of  Prosecutor — Oiiposi- 
tiontoBillbeforePar]i,inie,it~-In,-<rrtionof('lau.te 
Procured.'] — Where  petit  ioiiers  appear  in  opposi- 
tion to  a  Bill  before  Parliament,  and,  with  the 
object  of  protecting  their  own  interests,  procure 
the  insertion  in  the  Bill  of  a  clause  imposing  a 
particular  tluty  upon  the  promoters  or  other 
persons,  they  will  have  a  sufficient  interest  in 
the  performance  of  that  duty  to  sui)i)ort  an 
application  by  them  for  a  mandamus  to  enforce 
it,  notwithstanding  that  they  are  not  named  in 
the  clause,  and  that  the  duty  is  one  imposed  for 
the  benefit  of  the  public  at  large. 

So    HELD    by    Lord     Alverstone,     C.J.,  and 
Pickford,  J.  (Avory,  J.,  doubting). 
R.   r.    Manchester   Corporation,  [1911]   1 

[K.  B.  560  ;  80  L.  J.  K.  B.  263  ;  104  L.  T.  54  ; 
75  J.  P.  73  ;   9  L.  G.  R.  129— Div.  Ct. 

See  S.  C.  Tramways,  No.  1. 

4.  Alter /I  tit  ire  Iti'iiiei/i/ — Einploynieut  Ayency 
—  W/nil/rr  Mo  into  iini.-<  Lies  to  London  County 
Counril  to  liror  Aiiiilicatloiifor  Licence — London 
County  Council  (General  I'onerx')  Act,  1910  (10 
Edw.  7  &  1  Geo.  5,  c.  cxxix.),  s.  22.]— 
Qutere,  whether  a  mandamus  will  lie  to  the 
London  County  Council  to  liear  and  determine 
an  application  for  a  licence  to  carry  on  an 
employment  agency. 

As  sect.  22,  sub-sect.  5,  of  the  London  County 
Council  (General  Powers)  Act,   1910,  provides  a 


Affirmed  on  Appeal — on  the  ground  that  as    remedy    by  appeal  in    the    case   of    a    person 
the  plaintiff  was  entitled  under  sect.  26  of  the  I  aggrieved  by  the  refusal  of  the  London  County 
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V.  TIL&nAamVLs—Cimfinvrd, 

Comicil  (cp  .^raiit  a,  licence  fur  an  cmiili)_vniout 
auoiicy,  tlic  Court  discliarj^'ed  a  rule  which  had 
V)ecn  obtained  fi>r  a  mandamus  raiuiring  the 
Council  to  bear  an  application  for  an  employ- 
ment agency  licence. 

U.  r.  London  County  Council,    Ex  parte 
[TIIOUNTON,  27  T.  L.  R.  422— Div.  Ct. 

6.  Motion  on  Lnxt  Day  of  Term.'] — THe  Court 
will  not  hear  a  motion  for  a  mandamus  on  the 
last  day  of  term. 
Ex  PARTK  McBean,  27  T.  L.  K.  401— Div.  Ct. 

6.  Civil  Proceedings  on  Crown  Side — Varia- 
tion Between  Writ  and  Order — Amendment.] — 
Where  the  command  in  a  writ  of  mandamus 
varies  from  that  contained  in  the  order  allowing 
the  issue  of  such  writ,  it  is  a  matter  of  course  to 
(piiish  the  writ  so  varying. 

There  is  no  jurisdiction  to  amend  a  writ  of 
mandamus  that  varies  as  aforesaid,  unless  the 
order  giving  leave  to  issue  it  is  similarly  amended 
cither  prior  to  or  contemporaneously  with  the 
amendment  of  the  writ. 

Where  a  mandamus  commands  several  things, 
the  prosecutor  must  show  that  he  is  entitled  to 
enforce  every  one  of  such  commands  ;  and,  if  he 
fails  to  establish  a  right  to  enforce  any  one  of 
such  commands,  a  peremptory  mandamus 
cannot  go. 
R.  (Jackson)  v.  Cork  County  Council,  [1911] 

[2  I.  R.  206  ;  a  I.  L.  T.  79— Div.  Ct.,  Ireland. 
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.    I.  Classification  of  Damages. 
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[No  paragraph.s  in  this  vol.  of  the  Digest.] 
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[No  paragraphs  in  this  vol.  of  the  Digest.] 
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covered          150 

IV.  Assessment i.5i 

See  also  Dependencies,  No.  6  ;  Local 
Government,  No.  8  ;  Misrepre- 
sentation, No.  2  ;  Negligence, 
No.  7  ;  Waters,  No.  5. 

I.  CLASSIFICATION  OF  DAMAGES. 

(a)  General  or  Nominal, 
INo  paragrajhs  in  this  vol.  of  the  Digest.l 

(b)  Penalty  or  Liquidated, 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Consequential. 

[No  iarat;raplis  in  this  vol.  ol  (he  Iiigest.] 

II.  MEASURE  OF  DAMAGES. 

See  also  Patents,  No.  5. 

1.  Breach  of  Contract — Sale  of  Goods — Act 
done  in  3Iitigation  of  Damages — Profit  Accruing 
therefrom — Relevancy.]  —  The  W.  Conijjany, 
having  contracted  to  supply  certain  electric 
machines  to  a  railway  company,  delivered 
machines  which  failed  to  satisfy  the  conditions 
of  the  contract  as  to  economy  of  working.  The 
railway  company  accepted  the  machines,  reserv- 
ing their  right  to  damages  for  the  breach  of 
contract,  and  subsequently,  in  order  to  avoid  the 
expense  of  the  continued  use  of  the  machines, 
bought  machines  of  another  manufacturer.  P., 
with  which  they  replaced  those  of  the  W. 
Company.  If  the  railway  company  had  con- 
tinued to  use  the  W.  machines,  the  loss  which 
they  would  have  suffered  in  consequence  of  the 
breach  of  contract — namely,  the  amount  by 
which  the  cost  of  working  the  machines  supplied 
during  a  period  of  years  representing  the  normal 
life  of  a  W.  machine  would  have  exceeded  the 
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II.  Measure  of  Damages — Continued. 
cost    of  working  W.   machines    constructed   in 
accordance  with  the  contract  for  the  same  period 
— would  have  represented  a  larger  sum  than  the 
price  paid  for  the  substituted  P.  machines  : — 

Held — that,   as   the   substitution    of   the   P. 
machines  went  in    mitigation  of    the  damages 
consequent  on  the  breach  of  contract,  the  rail-  i 
way  company  were  entitled  to  recover  from  the  j 
W.  Company  the  price  paid  for  the  P.  machines  ; 
and  none  the  less  because  the  P.  machines  were 
so  superior  to  those  of  the  W.  Company  that  it 
would  have  been  to  the  pecuniary  advantage  of 
the  railway  company  to  have  effected  the  sub- 
stitution at  their  own  cost  even  if  the  machines 
supplied    had    been    in    accordance    with    the 
contract. 
British      Westinghouse     Electric     and  j 

[Manufacturing     Co.    v.    Underground! 

Electric  Ky.  Co.  ov  London,  [I'.tll]  1  K.  B. 

575  ;    80   L.  J.  K.  B.  370  ;    104  L.  T.  105—  ' 
Div.  Ct.  ; 

Affirmed  on  Appeal  (Buckley,  L.J.,  dis- 1 
senting),  [  191 1  ]  W.  N.  252— C.  A.  I 

2.  Breach  of  Contract — Caiuula^Conreijancel 
of  Gax  Welh — liexervatton  of  Sufficient  Gas  to  '< 
Work  Platd  —  Iirvuch—Suiistittitcd  Gas  Ob- \ 
tained  Free  of  Cost — Xominal  Daniages.'] — The 
plaintiffs,  who  carried  on  the  business  of  burn- 
ing lime,  were  possessed  of  certain  gas  wells, 
from  which  they  obtained  a  supply  of  natural 
gas  for  use  in  their  kilns.  They  sold  these  gas 
wells  to  the  defendants,  reserving  "  gas  enough 
to  supply  the  plant  now  operated  or  to  be 
operated  by  them."  The  defendants  wrong- 
fully refused  to  permit  the  plaintiffs  to  take  or 
be  supplied  with  gas  from  the  wells,  so  that 
the  plaintiffs  were  compelled  to  sink  other 
wells,  at  a  considerable  cost,  to  obtain  a  supply 
of  gas  for  their  kilns.  They  brought  an  action 
against  the  defendants  to  recover  the  damages 
caused  to  them  by  deprivation  of  the  supply 
of  gas.  While  the  action  was  i)ending  they 
sold  their  works,  including  the  gas  wells  so 
sunk  by  them,  and  the  price  paid  for  the  gas 
wells  was  considerably  in  excess  of  the  cost 
of  sinking  them. 

Held — that  they  could  only  recover  nominal 
damages  from  the  defendants. 

Le  Blanche  v.    London  and  North-Western 
Ry.  Co.  ((1876)  1  C.  P.  D.  286)  approved. 
Erie  County  Natural  Gas  and  Fuel  Co.  v. 

[Carroll,  [1911]  A.  C.  105  ;  80  L.  J.  P.  C. 
59  ;  103  L.  T.  678— P.  C. 

8.  Action  fur  Bscoveri/  of  Land— Interest — 
Western  Australia.']  —  The  appellant,  who 
alleged  that  he  was  entitled  to  certain  land  in 
fee  simple  under  the  trusts  of  a  settlement, 
brought  an  action  against  the  respondent  for 
wrongfully  issuing  a  certificate  of  title  to  the 
land  to  another  person.  In  this  action  he 
established  his  title  to  the  land,  and  it  was  held 
that  the  measure  of  damages  was  the  value  of 
the  land  with  the  buildings  thereon  at  the  date 
when  his  title  fell  into  possession  on  the  death  of 
the  previous  tenant  for  life. 


Held — that  the  appellant  was  not  entitled  to 
interest  on  the  value  of  the  land  and  buildings 
from  the  date  when  his  title  fell  into  possession. 

Decision  of  f^upreme  Court  of  Western 
Australia  affirmed. 

Spencer  v.  Registrar  of  Titles,  103  |L.  T. 
[647— P.  C. 

4.  Breach  if  Contract — Late  DeUrenj  of  Goods 
Sold — PtircJiasrr  Untitled  Only  to  Indemnity 
Against  Loss — (^ueiec] — The  general  intention 
of  the  law  in  giving  damages  for  breach  of  con- 
tract is  that  the  plaintiff  should  be  placed  in  the 
same  position  as  he  would  have  been  in  if  the 
contract  had  been  performed.  In  the  case  of 
late  delivery  the  measure  thereof  in  order  to 
indemnify  the  purchaser  is  the  difference  between 
the  market  price  at  the  respective  dates  of  due 
and  actual  delivery  of  the  goods  purchased  ;  but 
if  the  purchaser  has  resold  them  at  a  price  in 
excess  of  that  prevailing  at  the  date  of  delivery 
he  must  in  estimating  his  damages  give  credit 
therefor. 

In  an  action  for  damages  for  breach  of  contract 
dated  March  13th,  1900,  to  deliver  3,000  tons  of 
moist  wood  pulp  between  September  1st  and 
November  1st  of  that  year  the  appellant  claimed 
to  recover  27*.  6rZ.  a  ton,  the  difference  between 
70*.,  the  market  price  at  the  port  of  delivery  on 
the  due  date,  and  42*.  6^^.,  the  market  price  at 
the  same  place  on  the  date  of  actual  delivery  ; 
but  it  appeared  that  he  had  sold  the  goods  at  65*. 
a  ton,  involving  a  loss  to  him  of  only  5*.  a  ton. 

Held — that  he  was  entitled  to  recover  only 
5*.  a  ton.  As  the  Court  below  had  on  the  evi- 
dence decreed  that  amount  on  2,000  tons  only, 
their  Lordships  increased  the  amount  by  £250 
in  respect  of  the  remaining  1,000  tons,  together 
with  a  further  amount  as  subsequently  agreed 
between  the  parties. 
Wertheim  v.  Chicoutimi  Pulp  Co.,    [1911] 

[A.  C.  301  ;  80  L.  J.  P.  C.  91  ;  104  L.  T.  226  ; 
16  Com.  Cas.  297  ;  48  Sc.  L.  K.  1090- P.  C. 

III.  WHEN  DAMAGES  CANNOT  BE  RE- 
COVERED. 

6.  Bemoteness — Towage  Contract — Sinking  of 
Towhij  Collision — Bight  of  Tug  Owner  to  Becocer 
from  Colliding  Vessel  for  Loss  of  Towage 
Benmneration.] — The  plaintiffs'  tug  was  engaged 
in  towing  a  ship  from  Antwerp  to  Port  Talbot, 
under  a  contract  which  contained  the  clause 
"  Sea  towage  interrupted  by  accident  to  be  paid 
pro  rata  of  distance  towed."  During  the  towage, 
the  defendant's  vessel,  by  the  negligence  of 
those  on  board,  collide<l  with  and  sank  the  tow. 
The  tug  was  uninjured.  Tlie  plaintiffs  sued 
the  defendant  to  recover  the  amount  of  towage 
remuneration  so  lost. 

Held — that  the  damage  sustained  by  the 
plaintiffs  by  reason  of  the  towage  contract  being 
no  longer  performable,  in  consequence  of  the 
sinking  of  the  tow,  gave  the  plaintiffs  no  cause 
of  action  against  the  defendant. 

Cattle  V.Stockton  Waterworks  f}'.((1875)  L.  R. 
10  Q.  B.  453)  followed. 
La    Societe   Anonyme  de    Remorquage   a 

[Helice  v.  Bennetts,  [1911]  1  K.  B.  243  ; 

80  L.  J.  K.  B.  228  ;  27  T.  L,  R.  77  ;  16  Com. 
Cas.  24 —  Hamilton,  J. 


151 


DAMAGES. 


152 


■    IV.  ASSESSMENT. 

Sir  I'KACiiCK,  No.  22. 

6.  llrmotciirsx—ClKuwe—Jircdch  of  Contract— 
Whefhcr  Damngcx  ciipahlc  of  Ai^sruxmeiit.'] — 
Wlii'ie  by  coiitiact  a  man  has  a  right  to 
boluiig  to  a  limited  chiss  of  competitors  for  a 
prize,  a  breach  of  that  contract  by  reason  of 
which  he  is  prevented  from  continuing  a 
member  of  the  class  and  is  thereby  deprived  of 
all  chance  of  obtaining  the  pri/.e  is  a  breach  in 
respect  of  which  he  may  be  entitled  to  recover 
substantial,  and  not  merely  nominal,  damages. 

The  existence  of  a  contingency  which  is  de- 
pendent on  the  volition  of  a  third  person  does 
not  necessarily  render  the  damages  for  a  breach 
of  contract  incapable  of  assessment. 

Rirhardmm  v.  Mellixk  ((1824)  2  Bing.  229) 
and  Watxo)i  v.  Amhergate,  S)'c.,  lluilway  ((1850) 
15  Jur.  448)  discussed. 

Decision  of  I'ickford,  J.    (27   T.    L.    E.    244) 
iillirmed. 
Chaplin  v.   Hicks,  [1911]  2  K.  B.  786;    80 

[L.    J.    K.   B.    1292;    105    L.    T.    285;    27 
T.  L.  K.  458  ;  55  Sol.  Jo.  580— C.  A. 

7.  I)iter€st — Damages  to  he  Ascertained — In- 
terest on  Amount  Ileeorered  —  l<'roni  Date  of 
Order  or  Certificate  —  Judt/mcnts  Act,  1838 
(1  A;  2  Vict.  c.  110),  ss.  17,  IS—B.  S.  C,  App.  F, 
Form  7a.] — In  an  action  of  trespass  an  order 
by  consent  was  made  whereby  it  was  referred 
to  a  special  referee  to  ascertain  the  amount 
of  the  damages,  and  the  defendants  agreed  to 
pay  the  amount  certified. 

Held — that  the  plaintiffs  were  entitled  to 
interest  on  the  amount  certified  from  the  date 
of  the  certificate,  and  not  from  the  date  of  the 
order. 

AsHovER  Fluou  Spar  Mines,  Ld.  v.  Jackson, 

[1911]  2  Ch.  355  ;    80  L.  J.  Ch.  (387  ;    105 

L.  T.  334  ;   27  T.  L.  R.  530  ;   55  Sol.  Jo. 

649— Eve,  J. 
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I.  Estate  Duty 151 

II.  Legacy  and  Succession  Duty       .  155 
III.  Probate  Duty 155 

rKo  raraRrnphs  in  lliis  vol.  of  llio  Pigest-i 
Sec  also  DEPENDENCIES,  No.  3. 

I.  ESTATE  DUTY. 

See  also  Powers,  No.  4. 

1.   General  Power  of  Appointment — Power  not 
Exercised — Will  —  Direction  by  Donee  to  Pay 


Her  "  Tesf(/mc»t(iry  J'J.rpenses^'' — Payment  and 
llecovery  of  hiitij  hif  F.rccvtors  of  Donee  — 
Finance  Act,  1894  (57  &  58  Vict.  c.  30),  ss.  2  (1) 
(rt),  6  (2),  9  (1).]~A  donee  of  a  general  power 
of  ai)pointment  by  deed  or  will  died  without 
exercising  the  power.  By  her  will  she  expressly 
declared  that  she  did  not  deske  to  exercise  it  ; 
and  she  directed  her  executors  to  pay  her 
testamentary  expenses.  The  executors  of  the 
donee  [)aid  estate  duty  on  the  unappointed  fund, 
as  by  sect.  6,  sub-sect.  2,  of  the  Finance  Act, 
1894,  they  were  bound  to  do. 

Held — that  (he  direction  to  pay  testamentary 
expenses  ditl  not  debar  the  executors  from 
recovering  the  duty  on  the  unappointed  fund 
out  of  that  fund. 

hi  re   Clemow,  Yeo  v.    Clemow  ([1900]  2  Ch. 
182),  explained. 
Porte   r.  Williams,    [1911]  1   Ch.   188;    80 

[L.  J.  Ch.  127  ;  103  L.  T.  798  ;   55  Sol.  Jo.  45 
— Joyce,  J. 

2.  Dicidcnce — Donatio  Mortis  Causa — Direc- 
tion in  Will  to  Pay  Tcstamentari/  E.r2>enses  out 
of  Residue— Finance  Act,  \m^  (57  &  58  Vict. 
C.30),  ss.  2  (1),  6  (2),  8  (4),  9  (1),  22  (2)  («).]- 
A  testator,  who  died  in  1909,  having  made  a 
valid  do'fiatio  mortis  causa,  by  his  will  directed 
payment  of  his  testamentary  expenses  out  of  his 
residuary  estate. 

Held — that  the  donee  of  the  donatio  mortis 
causa  must  bear  the  proper  proportion  of  estate 
duty  attributable  to  the  value  of  the  donatio. 

Porte  V.  Williams  (supra')  followed. 
In  re  Hudson,  Spencer  r.  Turner,  [1911] 

[1  Ch.  206  ;  80  L.  J.  Ch.  129  ;  103  L.  T.  718— 
Warrington,  J. 

3.  Incidence  —  Sum  Charged  on  Property — 
Marriage  Settlement — Su7n  Secured  hy  Covenant 
and  Charge  on  Real  Estate — Finance  Act,  1894 
(57  &  58  Vict.  c.  30),  s.  14  (1).]— Trustees  of  a 
settlement  containing  a  covenant  to  pay  a  sum 
of  money,  also  thereby  charged  upon  heredita- 
ments of  the  covenantor,  are  "  persons  en- 
titled to  a  sum  charged  on  "  property  within 
the  meaning  of  sect.  14  (1)  of  the  Finance  Act, 
1894,  and  as  such  are  bound  to  pay  the  proper 
rateable  part  of  the  estate  duty  in  respect  of 
the  property  comprised  in  their  security,  even 
though  the  covenantor's  personal  estate  proves 
ample  to  satisfy  the  covenant  and  all  estate 
duty.  Further,  a  proviso  in  the  settlement 
that  the  trustees  are  not  to  be  bound  in  the 
first  instance  to  resort  to  the  hereditaments 
charged  is  not  "  an  express  provision  to  the 
contrary  "  within  the  meaning  of  the  section. 

Alexander's    Trustees  v.    Alexander's   Mar- 
riage Contract  Trustees  ([1910]  S.  C.  637)  fol- 
lowed. 
In  re  Hartland,  Banks  v.  Hartland,  [1911] 

[1  Ch.  459  ;    80  L.  J.  Ch.  305  ;   104  L.  T.  490  ; 
55  Sol.  Jo.  312— Eady,  J. 

4.  Gift  inter  vivos — Entire  Exclusion  of  Donor 
— "  Benejit  to  him  hi/  Contract  or  Otherwise " 
— Donor  allowed  to  Ji'r.tii/e  in  Pro/icrfi/  qranted 
—  Customs  and  Inland  llcrcnue  JrY, 'l881  (44 
&  45  Vict.  c.   12),  .V.  38  (2)  {a)— Customs   and 
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I.  Estate  Duty— Co/dimied. 

Inland  Ilevenue  Act,  1889  (52  &  53  Vict. 
c.  7),  s.  11  (\.')—Fltumc&  Act,  1894  (57  &  58 
Vict.  c.  30),  s.  2  (1)  (c).j— By  sect.  11,  sub- 
sect.  1,  of  the  Customs  and  lulaud  Ileveuue 
Act,  J889,  the  description  of  property  re- 
quired to  be  included  in  an  account  and  made 
subject  to  duty  under  sect.  38,  sub-sect.  2  (a), 
of  the  Customs  and  Inland  Revenue  Act,  1881, 
and  therefore  bo, estate  duty  under  sect.  2,  sub- 
sect.  1  (c),  of  the  Finance  Act,  1894,  "  shall 
include  property  taken  under  any  gift,  when- 
ever made,  of  which  property  bond  fide  posses- 
sion and  enjoyment  shall  not  have  been 
assumed  by  the  donee  immediately  upon  the 
gift  and  thenceforward  retained  to  the  entire 
exclusion  of  the  donor  or  of  any  benefit  to 
him  by  contract  or  otherwise." 

The  owner  of  a  farm  and  dwelling-house 
thereon  by  a  deed  of  gift  in  1897  in  con- 
sideration of  natural  love  and  affection  con- 
vej'ed  and  assigned  the  farm,  with  the  dwell- 
ing-house and  other  buildings  and  the  live 
and  dead  stock  and  the  other  chattels  thereon, 
to  the  defendant,  his  great-nephew,  who  re- 
sided with  him,  and  who  had  in  the  preceding 
year  taken  over  the  management  of  the  farm. 
The  donor  had  no  property  other  than  that 
included  in  the  deed,  except  an  annuity  of  £15 
chargeable  upon  certain  land  belonging  to  the 
defendant.  After  the  execution  of  the  deed 
the  donor  continued  to  reside  in  the  house 
until  his  death  in  1906,  and  was  maintained 
by  the  defendant,  who  retained  the  annuity, 
which  was  sufficient  to  meet  the  cost  of  his 
maintenance,  but  there  was  no  agreement  or 
understanding  between  the  donor  and  the  de- 
fendant that  the  former  should  be  perinittcd 
to  remain  in  the  house  or  be  maintained  by 
the  defendant.  Upon  the  death  of  the  donor 
the  Crown  claimed  estate  duty  upon  the  value 
of  the  property  comprised  in  the  deed  upon 
the  ground  that  bond  fide  possession  and  en- 
joyment of  the  property  were  not  assumed  by 
the  donor  and  thenceforward  retained  "  to  the 
entire  exclusion  of  the  donor,  or  of  any  benefit 
to  him  by  contract  or  otherwise." 

Hei.d — that,  though  the  donor  was  per- 
mitted by  the  donee  to  and  did  in  fact  reside 
in  the  house  from'  the  date  of  the  deed  until 
his  death,  there  was  an  entire  exclusion  of  the 
donor  from  the  possession  and  enjoyment  of 
the  property  or  of  any  benefit  to  him  by  con- 
tract or  otherwise,  within  the  meaning  of  the 
section,  and  that  therefore  estate  duty  was 
not  payable. 

The  words  "  or  otherwise  "  in  the  sentence 
"  or  of  any  benefit  to  him  by  contract  or 
otherwise"  must  be  read  as  meaning  some 
arrangement  ejusdem  generis  with  contract, 
that  is  to  say,  an  enforceal^le  arrangement. 

Lord  Advocate  v.  Stewart  ((190G)  8  F. 
579)  followed. 

Attorney-General  v.   Secoombe,   [1911]  2 

[K.  B.  G88  ;  80  L.  J.  K.  B.  913  ;  105  L.  T. 
18 — Hamilton,  J. 

5.  Vohndary  Diftposition  of  Property — Bona 
fide  Bargain  and  Cunreyauce — Finance  (1909- 
10)  Act,  1910  (10  Edw.  7,  c.  8),  a.  59.]— Estate 


duty  will  not  be  payable  under  sect.  59  of 
the  Finance  (1909-10)  Act,  1910,  in  respect 
of  property  which  has  been  the  subject  of  a 
bond  fide  bargain  and  conveyance,  even  if  the 
consideration  be  less  than  the  full  value  of  the 
property. 

In  re  Weir  and  Pitt's  Contract,  55  Sol.  Jo. 
[536— Warrington,  J. 

6.  Incidence  —  Settled  Fund  —  Finance  Act, 
1S94  (57  &  58  Vict.  c.  30),  as.  8  (4),  14  (1).]— C 
executed  a  settlement  in  favour  of  himself  for 
life,  and  upon  his  death  for  his  widow  for  life, 
and  upon  her  death,  as  to  £10,000,  part  of  the 
fund,  as  she  should  by  will  appoint,  and  as  to  the 
residue,  to  follow  the  trusts  of  the  settlor's  will. 
In  1908  C.  died,  and  estate  duty  became  payable 
in  respect  of  the  settle!  fund.  In  1!)01  the 
widow  died,  having  exercised  her  power  of 
appointment. 

Held — ^that  the  duty  payable  in  respect  of 
C.'s  death  must  be  apportioned  between  the 
persons  entitled  to  the  £10,000  and  those  entitled 
to  the  residue  of  the  settled  fund. 

Berry  v.  Gaultroyer  ([1903)  2  Ch.  116) 
followed. 

In  re  Charlesworth,  Tew  v.  Briggs,  56 
[Sol.  Jo.  108— Joyce,  J. 

7.  Good  will— Partnership  hetiveen  Father  and 
Suns— Death  of  Father—Sale  of  PartnerJiip 
Assets— Fxclmion  of  "  Goodwill— Li<ihiJif n  <f 
Goodwill  to  Duty— Piircha.se  for  Full  t'on.sid<-ra- 
tion— Finance  Act,  1894  (57  &  58  Vict.  c.  30), 
ss.  1,  2,  3,  7  (5).]— A  deed  of  partnership  for 
carrying  on  the  business  of  lace  manufacturers 
was  entered  into  in  1907  between  a  father  and 
his  two  sons.  It  provided  that  neither  of  the 
sons  should  without  the  consent  of  the  other 
partners  be  engaged  in  any  other  trade  or 
business  except  upon  the  account  and  for  the 
benefit  of  the  partnership  :  that  they  should  be 
bound  to  give  so  much  time  and  attention  to  the 
business  as  was  requisite,  but  that  the  father 
should  not  be  bound  to  give  more  time  to  the 
business  than  he  should  think  fit  ;  that  if  the 
father  should  die  or  cease  to  be  a  partner  his 
share  should  accrue  to  the  other  two  partners, 
subject  to  their  paying  to  his  representatives  the 
value  of  his  share  "  but  without  any  valuation 
of  or  allowance  for  goodwill  which  goodwill  shall 
accrue"  to  the  sons.  The  business  was  an  old- 
established  one  in  the  family,  and  on  each  change 
of  partnersliip  the  goodwill  of  the  business  was 
mentioned,  but  it  did  not  appear  to  have  been 
taken  into  account,  and  evidence  was  given  that 
there  was  really  no  goodwill.  The  father  died 
in  1908,  and  his  share  in  the  partnership  business 
was  ascertained  and  paid  for  according  to  the 
agreement,  but  no  valuation  or  allowance  was 
made  therein  for  goodwill.  Estate  duty  had 
been  paid  upon  the  whole  of  the  sum  so  paid, 
but  the  value  of  the  sliare  of  the  deceased  part- 
ner in  the  goodwill  had  not  been  included.  The 
Crown  claimed  estate  duty  on  the  value  of  the 
father's  share  in  the  goodwill  which  accrued  to 
the  sons  on  the  death  of  their  father. 

Held — that  the  goodwill  was  of  very  small 
pecuniary  value,  if  any ;  that  the  share  of  the 
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T.  Estate  HMtY—Conthnted. 
deceased  partner  therein,  in  so  far  as  it  existed, 
accrued  to  the  sons  under  the  articles  of  partner- 
ship ;  but  that,  within  the  meaning  of  sect.  8, 
sub-sects.  1  and  2,  of  tlie  Finance  Act,  1894, 
they  had  given  full  consideration  in  money  or 
money's  worth  in  respect  of  the  same,  and  there- 
fore no  estate  thity  was  payable. 

It  is  for  the  Court,  and  not  for  the  com- 
missioners, to  tletermine  whether  there  has  been, 
within  sect.  3,  full  or  partial  consideration  paid 
in  money  or  money's  worth,  and  the  value  of 
such  consiileration. 

Attouney-Genehal  v.  Bode.v,  lOi")  L.  T.  247— 
[Hamilton,  J. 

II.  LEGACY  AND  SUCCESSION  DUTY. 

See  aho  Dependencies,  No.  19. 

8.  Incidence  of  Duty  —  Directions  to  Pay 
Legacies  in  ^^  This  ]i/y  11 /VZ"  Free  of  Duty — 
Codicils  —  Leyacics  yiren  in  Trust  in  Lieu  of 
Direct  Legacies  in  Will  —  Additional  Bene- 
ficiaries.^— A  direction  to  pay  legacies  given  by 
"this  my  will"  free  of  duty  does  not  apply 
prima  facie  to  every  legacy  subsequently  given 
by  codicil ;  and  though  the  direction  applies  to 
legacies  given  in  substitution  for  those  in  the 
will,  and  to  the  same  beneficiaries,  yet  where  the 
codicil  gives  legacies  in  trust,  in  lieu  of  direct 
legacies,  and  under  the  trust  fresh  beneficiaries 
are  added,  these  trust  legacies  must  bear  their 
own  duty. 

In  re  Thindeb,  Sheppard  v.  Prance,  56  Sol. 
[Jo.  74— Parker,  J. 

III.  PROBATE  DUTY. 

INo  paragraphs  in  tliis  vol.  of  Uie  Digest] 


DEATH.  PRESUMPTION  OF. 

See  Evidence. 


DECLARATIONS. 

See  Evidence. 


DEED  OF  ARRANGEMENT. 

See  Bankruptcy  and  Insolvency. 


DEBENTURES. 

See  Companies. 


DEBTORS  ACT,  1869. 

Sse  Bankruptcy   and  Insolvency. 


DECEASED  WIFE'S  SISTER, 
MARRIAGE  WITH. 

See  Husband  and  Wife,  Nos.  .3,  4. 

DECEIT. 

See  Misrepresentation  and  Fraud. 


DEED   OF  ASSIGNMENT. 

See  Choses  in  Action. 


DEEDS   AND   OTHER 

INSTRUMENTS. 

See  also  Contract,  No.  6  ;  Estoppel, 
No.  2  ;  Fraudulent  and  Voidable 
Conveyances,  No.  2  ;  Husband 
AND  Wife,  No.  13  ;  Landlord  and 
Tenant,  No.  2  ;  Misrepresenta- 
tion, Nos.  3,  4  ;  Solicitors,  No.  18. 

1.  Covenant — Bepiignancy — Words  Xegaticing 
Personal  Liability  of  Corenantors — Bejection  of 
Bepuynant  Words — Limitation  of  Personal 
Liahiiity.'] — The  plaintiff,  holding  an  undivided 
share  of  certain  houses  which  had  been  mortgaged 
to  secure  £2,000  and  interest,  conveyed  and 
released  the  share  to  the  defendants,  who  held 
the  other  undivided  share  as  trustees,  subject  to 
the  mortgage.  By  the  deed  of  conveyance  the 
defendants  "  as  such  trustees,  but  not  so  as  to 
create  any  personal  liability  on  the  part  of  them 
or  either  of  them,"  covenanted  with  the  plaintiff 
to  pay  the  £2,000  and  interest  and  to  keep  him 
indemnified  from  all  claims  on  account  thereof. 
The  mortgagees  subsequently  sold  the  houses  for 
less  th.an  the  sums  due  to  them,  and  they 
demanded  the  deficiency  from  the  plaintiff,  who 
paid  it  to  them  after  notice  to  the  defendants, 
and  then  claimed  repayment  of  it  from  the 
defendants. 

Held — that,  as  the  words  in  the  covenant 
with  reference  to  the  personal  liability  of  the 
covenantors  would,  if  given  effect  to,  destroy 
and  not  merely  qualify  any  personal  liability 
under  the  covenant,  they  were  repugnant  to  the 
covenant,  and  must  l)e  rejected,  and  that  there- 
fore the  defendants  were  personally  liable  under 
the  covenant  to  repay  to  the  plaintiff  the  moneys 
he  had  paid  to  the  mortgagees. 

Furnirall  v.  CoomhesiO-MZ^  5  Man.  &  G.  73G) 
followed  ;  il 7Z/j«w«  v.  JLit/iaway  ((1877) 6  Ch.  D. 
544)  distinguished. 

Watling  i\  Lewis,  [1911]  1  Ch.  414  ;  80  L.  J. 
[Ch.  242  ;  104  L.  T.  132— Warrington,  J. 

2.  Party  Joined  for  Specific  Purpose — Inference 
as  to  Joinder  for  other  Purposes.^ — Where  a 
person  joins  as  a  party  to  a  deed  for  a  specific 
purpose,  he  cannot  from  that  fact  alone  be  con- 
sidered as  having  joined  for  a  totally  different 
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Deeds  and  other  Instruments — Continued. 
purpose,  e.g.,  that  of  disposing  by  the  deed,  or 
thereby   recognising   the  disposal,    of    property 
which  is  thereby  purported  to  be  dealt  with  by 
other  parties  to  the  deed. 

In  re   Horsfall,    Hudleston  v.  Cropton, 

[1911]   2  Ch.  63  ;  80  L.  J.  Ch.  480  ;  101  L.  T. 

590— Parker,  J. 

3.  Belt  very  of  Instrument  as  Escrow — Ass'ujn- 
ment  of  LeaseSelirenj  to  Take  Effect  on  Death 
of  Ass'upior — Tedantentanj  Document.^ — A  docu- 
ment purporting  to  be  a  deed  of  conveyance  by 
a  jiei'son  of  his  own  property,  which  is  delivered 
by  liim  on  a  condition  that  it  shall  only  become 
operative  upon  his  death,  is  a  testamentary 
document,  and  therefore  cannot  take  effect  as 
an  escrow. 

H.,  who  was  the  assignee  of  the  lease  of  a 
dwelling-house,  signed  and  sealed  a  document 
pin'i)orting  to  be  an  assignment  of  the  lease  by 
him  to  one  JVlrs.  B.,  but  of  which  the  date  was 
not  filled  in,  and  delivered  the  document  to  his 
solicitors  upon  terms  set  forth  in  a  letter  addressed 
to  him  by  them  as  follows  :  "  We  acknowledge  that 
you  have  to-day  executed  the  assignment  of  your 
lease  to  Mrs.  B.  as  an  escrow,  and  that  we  are  to 
retain  it  on  your  behalf  until  you  send  instructions 
to  complete  the  deed.  In  the  event  of  your  dying 
before  the  deed  is  completed,  we  understand  that 
we  are  to  consider  the  deed  as  having  been  com- 
pleted before  your  death,  and  to  take  what  steps 
are  necessary  to  vest  the  lease  in  Mrs.  B.,  should 
she  wish  it.  In  the  event  of  Mrs.  B.  dying  before 
the  assignment  is  completed,  you  will  of  course 
send  us  further  instructions  as  to  what  is  to  be 
done  with  the  premises."  Mrs.  B.  signed  and 
sealed  the  document  at  or  about  the  time  when 
PI.  did  so,  but  the  Court  inferred  from  the  cir- 
cumstances that  she  did  so  merely  by  way  of 
acquiescence  in  the  arrangement,  whatever  it 
was,  intended  by  H.  The  document  was  not 
attested  so  as  to  satisfy  the  requirements  of  the 
Wills  Act.  H.  died  without  having  given  any 
further  instructions  in  the  matter.  He  occupied, 
and  retained  the  title  deeds  of,  the  house,  and  paid 
the  rent,  rates,  and  taxes  in  respect  thereof  until 
his  death,  and  had,  subsequently  to  the  time  when 
the  before-mentioned  document  was  delivered  to 
his  solicitors  as  aforesaid,  been  party  to  a  deed, 
reciting  that  the  term  was  vested  in  him,  by  which 
the  lessors  granted  him  permission  to  make  a 
structural  alteration  in  the  house.  Mrs.  B. 
survived  him  : — 

Held — that  the  proper  inference  from  the 
facts  was  that  the  above-mentioned  document 
was  never  legally  delivered  by  H.,  either  absolutely 
as  a  deed,  or  as  an  escrow,  and  therefore  was 
iu(3perative. 

Foundling      Hcspital     (Governors     and 
[Guardians)  v.  Crane,  [1911]  2  K.  B.  367 
80  L.  J.  K.  B.  853  ;  105  L.  T.  187— C.  A 
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.See  Shipping  and  Navigation. 


DENTISTS. 

See  Medicine. 


DEPENDANTS. 

See  Master  and  Servant. 
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I.  Aden 

[No  paragiaiihs  in  this  vol.  of  the  Digest.] 

II.  Australia. 

(a)  Commonwealth 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

{h)  New  South  Wales      . 

(6')  Queensland 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

{(l)  South  Australia 
[No  paragraphs  in  this  vol.  of  tlie  Digest,] 

(e)  Victoria      .... 

(/)  Western  Australia    . 

III.  British  South  Africa. 

(rt)  Bechuanaland  . 
[No  paragi-aphs  in  this  vol.  of  the  Digest.] 
(h)  Cape  Colony 
le)  Natal  .... 

(rZ)  Transvaal .... 
IV.  Canada. 

(a)  Dominion  generally  . 

(b)  British  Columbia 

(c)  Lower  Canada  . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(</)  Manitoba  .... 
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[No  paragraphs  in  this  vol.  of  the  Digest. 

IXa.  Malta 171 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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[No  paragraphs  in  this  vol.  of  the  Digest.] 
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[No  paragraphs  in  this  vol.  of  the  Digest.] 

VIII.  Hong  Kong 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VIIIa.  Isle  op  Man  .... 


159 


DErENDENCIES,   COLONIES,  AND  INDIA. 


160 


Dependencies.  Colonies,  and  InAia—Cot/finved. 

COL. 

IXii.  Mauiutius 171 

(Xo  i>aiat,'r:iiih.s  in  this  vol.  oftlic  l)i.i,'i>sl.] 
X.   NEWFOUNDLAND         .  .  .  -171 

XI.  New  Zealand 171 

XII.  Shanghai 172 

[No  parat;iai)hs  in  tliis  vol.  of  the  Pigfist.] 

Xill.  SiERKA  Leone 172 

[No  p.iragraphs  in  thi.s  vol.  of  tlio  Digest] 

XIIlA.  Straits  Settlement.s  .        .        .172 
XIV.  Trinidad 172 

[No  paragraphs  in  tliis  vol.  of  thP  Digest.] 

XV.  Zanzibar 172 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XVI.  India 172 

See  aUo  Bankers,  No.  1  ;  Courts,  Nos.  1, 
2 ;  Extradition  and  Fugitive 
Offenders  ;  Trusts,  No.  12. 

I.  ADEN. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  ATJSTEALIA. 

See  aho  PATENTS,  No.  11. 

(a)  Commonwealth. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  New  South  Wales. 
See  also  Partnership,  No.  3. 

1.  Construction  of  Statute — Street  Improvemeiit 
— Effect  of  Assessment  on  Owners  within  t/ie 
Tmprorement  Area — Liahility  of  Owner  for 
Time  heinq — New  South  Wales  Moore  Street 
Jmproremeiit  Act,  1890,  ss.  4,  6.]— The  New 
South  Wales  IVIoore  Street  Improvement  Aet, 
1890,  authorised  the  appellants  to  make  street 
improvements,  the  cost  thereof,  under  sects.  4,  6, 
to  be  divided  between  the  whole  body  of  rate- 
payers under  a  special  street  improvement  rate 
and  the  owners  of  property  within  the  improve- 
ment area. 

In  a  suit  by  the  appellants  to  enforce  liability 
for  the  unpaid  amounts  assessed  in  respect  of 
three  properties  within  tlie  improvement  area 
the  judge  ordered  its  dismissal  on  the  ground 
that  with  regard  to  two  of  the  houses  they  ought 
to  have  been  separately  assessed,  and  in  regard  to 
the  third  that  the  defenilants  were  not  the 
successors  in  title  of  the  person  originally 
assessed. 

Held — that  the  appellants  were  not  required 
to  assess  each  house  separately,  but  only  the 
properties  of  owners,  and  that,  the  improvement 
having  been  duly  commenced  and  the  assess- 
ment on  owners  duly  completed  according  to  the 
requirements  of  sects.  4  and  6,  the  owuier  for 
the  time  being  was  liable  for  the  amount 
assessed  upon  his  property  and  for  arrears  not 
exceeding  three  years  before  suit. 
Sydney  Municipal  Council  v.  Fleay,  [1911] 
[A.  C.  371  ;  81  L.  J.  P.  C.  1— P.  C. 

2.  Puhlic  Service  Su2)erannuation — New  South 
Wales  Puhlic  Service  Suj>era7inuation  Act,  1903, 


A\  4 — Gratuity  for  Public  Service  on  Betirement 
— Disc  ret  ion  of  Government  as  to  the  Amount.'] 
—Under  sect.  4  of  the  New  South  Wales  Public 
Service  Superannuation  Act,  1903,  tlie  i)laiutiff 
was  awarded  by  the  Public  Service  Board  a  gra- 
tuity of  £23  10.S'.  \(l,  per  mensem,  calculated  for 
each  year  of  service  from  December  9th,  1875,  the 
date  of  his  permanent  employment,  up  to  Decem- 
ber 23rd,  189.5  ;  and  upon  his  claiming  to  have  his 
service  reckoned  up  to  August  16th,  1902,  was 
awarded  a  further  gratuity  of  one  penny  in  respect 
of  each  year  subsequent  to  December  23rd,  1895, 
up  to  August  I6th,  1902,  the  date  of  the  com- 
mencement of  the  Public  Service  Act  of  that 
year.  In  an  action  to  recover  payment  at  the 
rate  of  £23  lO.v.  \(l.  for  each  year  of  the  subsequent 
service  : — 

Held — that  the  award  of  one  penny  as  above 
was  illusory  and  tantamount  to  a  refusal  by  the 
Board  to  exercise  the  discretion  entrusted  to 
them  l)y  Parliament,  and  that  judgment  should 
be  entered  for  the  plaintiff  for  the  amount 
claimed. 

Williams  v.  Giddy,  [1911]  A.  C.  381 ;  80  L.  J. 
[P.  C.  102 ;  104  L.  T.  513  ;  27  T.  L.  R.  443— 

P.  C. 


3.  Revenue — Stamp  Duties— New  South  Wales 
Stamp  Duties  Act,  1898,  ss.  49,  52— Construc- 
tion— Intent  to  Avoid  Payment  of  Duty — Trans- 
action Eff'ectire  and  not  Colourable.] — In  1904- 
5-6  the  testator  bought  properties  in  the  names 
of  his  two  sons  by  way  of  advancement  and  sub- 
sequently received  the  rents  and  paid  for  rates 
and  repairs.  He  died  in  1909  On  a  claim 
made  by  the  Commissioner  of  Stamps  against 
the  executors  in  respect  of  the  said  properties  it 
was  contended  on  his  behalf  that  the  testator 
made  these  gifts  "  with  intent  to  avoid  payment 
of  duty  "  within  the  meaning  of  the  New  South 
Wales  Stamp  Duties  Act,  1898,  s.  52,  and 
that  there  was  an  implied  agreement  between 
the  testator  and  his  sons  that  he  was  to  recei  ve 
rents  and  profits  during  his  lifetime  : — 

Held— that  on  the  evidence  the  transactions 
were  not  colourable,  but  gifts  out  and  out  pass- 
ing the  properties  to  the  sons  to  the  exclusion 
of  all  interest  in  the  father,  and  that  the  receipt 
by  the  father  of  the  rents  did  not  operate  to 
convert  a  presumptive  advancement  in  favour 
of  the  sons  into  a  trust  in  favour  of  the 
father. 

Greyv.  Grey  (  (1677)  from  Lord  Nottingham's 
MSS.,  2  Swanst.  594)  followed. 
Commissioner  of  Stamp  Duties  v.  Byrnes, 

[1911]  A.  C.  386  ;  80  L.  J.  P.  C.  114  ;  104  L.  T. 
515  ;  27  T.  L.  R.  408— P.  C. 

4.  Revenue — Stamp  Duties — Construction  Oj 
Statute — Company  —  Sale  Consideration  jjartly 
Consistiny  if  Shares— Duty  Assessable  on  their 
True,  not  uYecessarily  Face,  Value — Neto  So7itk 
Wales  Stamp  Duties  Amendment  Aet,  1904 
s.  14  (5).]— On  April  17th,  1907,  a  reorganiged 
and  reconstituted  company  accepted  (in 
accordance  with  a  provisional  agreement  dated 
March  26t.h,  1907)  the  transfer  of  the  property 
and  assets  of  its  predecessor   and  authorised 
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II.  Austra.lia.-- Co?itinued. 

the  issue  of  its  own  shares  fully  or  partly 
paid  as  the  consideration.  The  appellant, 
under  New  South  Wales  Stamp  Duties  Amend- 
ment Act,  1904,  sect.  14,  sub-sect.  5,  assessed 
the  transfer  stamp  duty  on  the  value  of  the 
shares  so  issued,  attributing  to  them  as  value 
the   amounts   reckoned   as   paid   up  :  — 

Held — that  the  Supreme  Court  was  right 
in  holding,  on  a  special  case,  that  April  17th, 
1907,  was  the  date  of  assessment,  and  that 
the  Commissioner  was  wrong  in  refusing  to 
consider  evidence  tendered  to  show  that  the 
amount  reckoned  as  paid  up  on  the  said  shares, 
though  primd  facie  evidence  of  value  at  the 
date  of  issue,  ,was  not  their  real  value  at 
the  date  of   assessment. 

COJTMISSIONER    FOR    STAMP    DUTIES    V.    BROKEN 

[lIii,L  South  Extended,  [1911]  A.  C.  439; 
80  L.  J.  P.  C.  130  ;    104  L.  T.  755— P.  C. 

(c)  Queensland. 

(No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  South  Australia. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 


(e)  Victoria. 

See  Trusts,  No.  2. 

(f)  Western  Australia. 

See  alxo  Companies,  No.  45  ; 
No.  3. 


Damages, 


5.  Herenue  —  Dividend  —  Duties  —  Western 
Ausfrnlia  Dividend  Duties  Act,  1902  (2  Edw.  7, 
7Y(».  32),  ss.  5,  6,  13,  and  \o— Const  ruction-— 
Com  pan  !i  —  Duty  on  Dividends  Declared.^  — 
Under  the  Western  Australia  Dividend  Duties 
Act,  1902  (2  Edw.  7,  No.  32),  ss.  5  and  6, 
companies  which,  like  the  appellants,  carry  on 
their  business  in  Western  Australia  exclusively 
are  not  bound  to  pay  duties  in  respect  of  any 
portion  of  their  profits  save  that  which  they 
devote  to  the  payment  of  dividends  declared. 

Sect.  13  enacts  that  the  company  may  deduct 
from  the  dividends  and  retain  for  its  "own  use 
the  sums  payable  for  duties  imposed  thereon; 
and  sect.  15  enacts  that  "when  a  dividend  is 
distributed  before  the  duty  payable  in  respect 
thereof  is  deducted  and  paid,  the  duty  shall 
be  a  debt  due  by  the  person  receiving  the 
dividend  to  His  Majesty  "  :  — 

Held— that  to  make  sense  of  sect.  15  the 
words  "  deducted  and  paid  "  must  be  read  as 
"  deducted  or  paid,"  and  that  then  the  section 
would  bear  the  reasonable  and  just  meaning 
that  where  the  duties  have  been  paid  by  the 
company,  and  also  where  though  not  paid  they 
have  been  deducted  by  the  company  from  the 
dividends  declared,  the  shareholders  are  not 
to  be  liable  as  debtors  to  the  Crown  in  respect 
of  them. 

Golden  IIoRSEsnoE  Estates  Co.  v.  K.,  [1911] 
[A.    C.    480  ;     80   L.    J.    P.    C.    135  ;    105 
L.  T.  148— P.  C. 
y.D. 


III.  BRITISH  SOUTH  AFRICA. 

(a)  Bechuanaland. 

[No  paragraphs  iu  this  voL  of  the  Digest.] 

(b)  Cape  Colony. 

6.  Swarm  of  Locusts— Landowners— Right  of 
Self -protection — Action  for  Damages.']  —  In  an 
action  by  the  appellant,  inter  alia,  for  damage 
caused  by  the  respondents,  who  were  adjoining 
proprietors,  in  that  they  drove  from  without  his 
boundary  fence  a  swarm  of  locusts  away  from 
their  own  lands  and  iu  the  direction  of  his 
cultivated  lands  : — 

Held — that  the  respondents  were  entitled  to 
drive  the  locusts  away  as  a  measure  of  self- 
protection  and  were  not  resi)onsible  for  the 
consequences. 

Greyvensteyn  v.  Hattingh,  [1911]  a.  C.  355  ; 

[80  L.  J.  P.  C.  158  ;  104  L.  T.  360  ;  27  T.  L.  R. 

358— P.  C. 

7.  Mutual  Will  —  Construction  of  Codicil— 
Gift  to  the  Two  Sons,  loith  a  Fidei  Commissum 
in  Favour  of  their  Eldest  Sons—¥\dQ\  Com- 
missum not  to  he  D.vtended  beyond  ivhat  was 
Clearly  Expressed— Gift  to  the  Eldest  Grand- 
sons Absolute — Law  of  Cape  Colony.'] — It 
having  been  decided  that  on  the  true  con- 
struction of  a  codicil  in  1822  to  a  mutual  will 
by  husband  and  wife  iu  1812  the  two  sons  of 
the  testators  were  joint  fiduciary  heirs  in 
equal  shares  of  the  property  bequeathed,  and 
that  each  of  them  was  burdened  with  a  fidei 
commksuvi  in  favour  of  his  eldest  son  and  no 
others  :  — 

Held— in  further  litigation  after  the  deaths 
of  their  two  sons,  that  the  logical  result  of 
that  decision  was  that  each  of  the  two  eldest 
grandsons  became  on  the  death  of  his  father 
the  full  and  absolute  owner  of  his  father's 
half  share  free  from  any  further  fidei  com- 
missum and  with  power  to  alienate,  there 
being  nothing  in  the  codicil  to  indicate  that 
on  the  death  of  the  grandsons  the  property 
should  revert  to  the  heirs  ab  intestato  of  the 
testators. 

De  Jager  v.  De  Jager  ((1880)  11  App.  Cas. 
411)   followed. 
De  Jagee  v.  Foster,  [1911]  A.  C.  450  ;    80 

[L.   J.   P.   C.   138  ;    104  L.   T.   721— P.   C. 

(c)  Natal. 

8.  Mininq  Contract  — "  Lctise  " — Reqistratioii 
—Mortgage— Xatal  Law  19  of  18S4,  ss.  2,  3.]— 
By  an  indenture  in  the  nature  of  a  mineral 
contract  or  lease  covering  a  period  of  fifty 
years,  the  grantee  was  empowered  to  work, 
win,  get,  carry  away,  and  dispose  of  all  the 
coal  and  ironstone  in  and  under  certain  land 
in  Natal  ;  he  was  also  given  extensive  rights 
over  the  surface  of  the  land.  This  indenture 
was  not  registered  in  Natal. 

Held — that  the  indenture  was  a  "  lease  " 
within  the  meaning  of  the  Natal  Law  19  of 
1884,    and   that   a    valid   equitable   mortgage 
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III.  British  South  Africa.— Contmuod. 
coiiM  not  be  created  by  deposit  of  the  in- 
denture so  as  io  give  the  mortj^agce  priority 
over  the  unsecured  creditors  of  the  mortgagor. 
Decision  of  the  Supreme  Court  of  Natal  ('^S) 
N.  L.  E.  219)  affirmed. 

MiTNBO  V.  DiDCOT,  [1!)11]  A.  C.  UO;  80  L.  J. 
ri'.  C.  05  ;  103  L.  T.  «S2  ;  27  T.  L.  K.  176— 
^  P.  C. 

(d)  Transvaal. 

9.  Mutual  Will— Survlror— Maternal  Portions 
PatjaUe  at  Majority— Rights  of  Heirs  of  Pre- 
decessor.']— Spouses  were  married  in  1874  and 
by  their  ante-nuptial  contract  it  was  provided 
that  there  should  be  community  of  property 
between  them.  In  1877  Ihey  made  a  mutual  will 
by  which  the  survivor  was  appointed  sole  heir, 
executor,  and  administrator  of  the  first-dying 
and  guardian  of  the  minor  children,  the  survivor 
to  educate  and  maintain  the  children  till 
majority,  when  their  father's  or  mother's  por- 
tion was  to  be  paid  to  them.  In  case  of  re- 
marriage the  survivor  was  to  choose  two  guardians 
of  the  "  kinderbewijs  "  then  to  be  provided,  but 
to  be  entitled  to  retain  the  usufruct  of  the 
minors'  portions  during  their  minority. 

Held — (1)  that  the  survivor  and  children  were 
joint  heirs  of  the  first-dying  ;  and  (2)  that  the 
will  did  not  impliedly  direct  a  continuance  of 
community  of  interest  known  as  hoedelhonder- 
schup  after  the  dissolution  of  the  marriage  by 
death. 

Decision  of  Transvaal  Supreme  Court  ([1909] 
T.  S.  213)  affirmed. 
Natal  Bank,  Ld.  r.  Hood,  [1910]  A.  C.  570  ; 

[SO  L.  J.  P.  C.  22  ;  103  L.  T.  229  ;  26  T.  L.  R. 
622— P.  C. 

IV.  CANADA. 

See  also  Companiks,  No.    19  ;    Trusts, 
No.  12. 

(a)  Dominion  Generally. 

10.  Public  Lands — Water  Bights^Powers  of 
Dominion  and  Provincial  Governme7its.'\  —  A 
grant  by  a  Provincial  Government  to  the  Do- 
minion Government  of  Canada  of  public  lands 
in  the  province  passes  the  water  rights  inci- 
dental to  such  lands,  so  that  it  is  not  competeni 
for  the  Provincial  Legislature  to  deal  with  them 
by  subsequent  legislation. 

Attorney- General  for    British    Columhia    v. 
Attorney-General  for  Canada  ((1889)  11  App.  Cas. 
295)  discussed. 
BuRUAED  Power  Co.,  Ld.  v.  H.,  [1911]  A.  C. 

[87  ;  80  L.  J.  P.  C.   69  ;  103  L.  T.  401  ;  27 
T.  L.  R.  57— P.  C. 

11.  Pailway  Lands — 'Taxation  —  Exemptio7i 
vntil  Lands  "  Sold  " — E.rcmption  for  Tioenty 
Years  after  '^  Grant  from  Croion.'''] — Certain  lands 
granted  to  a  railway  company  were  exempted 
from  taxation  "  until  they  are  either  sold  or 
occupied,"  for  twenty  years  "  after  the  grant 
thereof   from   the   Crown." 


Held— (1)  that  the  word  "  sold  "  involved  a 
completed  sale,  not  merely  an  agreement  for 
sale  made  void  by  the  purchaser's  default; 
and  (2)  that  the  proper  meaning  of  the  ex- 
pression "  grant  from  the  Crown  "  was  a  con- 
veyance by  letters  patent  under  the  Great 
Seal,  and,  therefore,  that  in  the  case  of  lands 
not  sold  or  occupied  the  period  of  exemption 
from  taxation  ran  from  the  date  of  the  letters 
patent  conveying  the  lands  to  the  railway 
company  and  not  from  the  date  of  the  survey 
by  which  the  lands  were  identified. 
R.   V.   Canadian  Pacific  Ry.   Co.,   Minister 

[of  Public  Works  of  Province  of  Alberta 

r.  Canadian  Pacific  Ry.  Co.,  [1911]  A.  C. 

328  ;   80   L.   J.  P.  C.    125  ;    101   L.  T.   3  ;   27 
T.  L.  R.  231— P.  C. 

12.  Bailway — Jurisdiction  of  Railway  Board 
— Appeal  to  Privy  Conncil — Competency.'] — An 
order  made  by  tlie  Railway  Board  of  Canada 
ordering  two  i-ailvvay  companies  to  construct  an 
elevated  viaduct  in  the  City  of  Toronto  held  to 
be  intra  vires  and  valid. 

An  appeal  lies  to  the  Judicial  Committee  of 
the  Privy  Council  from  a  decision  of  the  Supreme 
Court  of  Canada  on  an  appeal  thereto  from  an 
order  of  the  Railway  Board  of  Canada. 
Canadian  Pacific  Ry.  Co.  v.  City  of  Toronto 

[Corporation  and  Grand  Trunk  Ry.  Co. 

of  Canada,  [1911]  A.  C.  461  ;  81  L.  J.  P.  C. 

5  ;  104  L.  T.  724  ;  27  T.  L.  R.  448— P.  C. 

13.  Railway— Sidings — Action  for  Damages — 
Removal  of  Siding  Constructed  for  Con.renie7ice 
of  TratHc — Limitation— RaiUvuy  Board's  Find- 
ing of  Fact  Conclusive — Canadian  Railway  Act., 
1903,  A's".  42,  242.] — The  appellant  company 
having  constructed  a  spur  track  or  siding  into 
the  respondents'  yard  for  the  convenience  of 
traffic,  in  November,  1904,  cut  it  off,  and  on 
February  19th,  1906,  the  Board  of  Railway  Com- 
missioners under  sects.  214  and  253  of  the 
Dominion  Railway  Act  of  1903,  directed  its 
restoration,  which  was  carried  out  on  Sep- 
tember 28th,  1906.  In  an  action  for  damages 
for  breach  by  the  appellants  of  their  statutory 
obligation  between  October  31st,  1904,  and 
September  28th,  1906  :— 

Held— that  under  sect.  42  of  the  Act  of  1903 
the  order  of  the  Board,  afiirmed  as  it  was  by  the 
Supreme  Court  on  appeal,  was  conclusive  as  to 
the  question  of  fact,  that  the  facilities  previously 
enjoyed  by  the  respondents  were  of  a  kind  to 
which  they  were  entitled. 

Held,  also— that  the  special  provisions  of  the 
Act  as  to  one  year's  limitation  relate  to  damages 
sustained  by  the  construction  or  operation  of  the 
railway,  and  do  not  apply  to  the  refusal  of 
facilities  by  means  of  a  siding  outside  the  rail- 
v^^ay  as  constructed,  which  is  not  an  act  done  in 
the  operation  of  the  railway. 
Canadian  Northern  Ry.  Co.  r.  Robinson, 
[1911]  A.  C.  739  ;  105  L.  T.  389— P.  C. 

14.  Railway  Construction  —  Governme.Jit 
Guarantee — Agreement  to  Imjjlement  Guarantee 
"■so  as  to  viahe  the  Proceeds  of  the  said  Bonds 
erpcal  to  75  per  cent,  of  the  Cost  of  Construction  " 
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IV.  Canada — Continued. 

— LiahiUty  of  Government.  ]  —  By  a  contract 
made  between  the  appellant  company  and  the 
Government  with  respect  to  the  construction  of 
a  railway,  it  was  agreed  as  follows  :  "  For  the 
purpose  of  aiding  the  company  in  the  construc- 
tion of  the  western  division,  the  Government 
shall  guarantee  payment  of  the  principal  and 
interest  of  an  issue  of  bonds  to  be  made  by  the 
company  for  a  principal  amount  ecjual  to  75  per 
cent,  of  the  cost  of  construction  of  the  said 
division."  Bonds  were  issued  bearing  interest  at 
3  per  cent.,  but  the  market  price  of  Government 
stock  fell,  and  the  proceeds  of  the  issue  did  not 
amount  to  75  per  cent,  of  the  cost  of  construction. 
By  a  subsequent  agreement  it  was  agreed  that 
the  Government  should  "  implement  for  the 
puposes  and  subject  otherwise  to  the  provisions 
of  the  said  contract  its  guarantee  of  the  bonds 
of  the  said  company  to  be  issued  for  the  cost  of 
construction  of  the  said  western  division  in  such 
manner  as  may  be  agreed  upon,  so  as  to  make 
the  proceeds  of  the  said  bonds  so  to  be  guaranteed 
a  sum  e(iual  to  75  per  cent,  of  the  cost  of 
construction." 

Held — that  the  liability  of  the  Government 
under  this  agreement  was  not  a  secondary 
liability  as  guarantors  only,  the  i)rimary  liability 
falling  on  the  company,  but  that  the  Government 
were  liable  to  make  the  bonds  of  the  first  issue 
up  to  their  nominal  value  without  recourse  over 
against  the  company. 


Grand  Tkunk  Pacific 


Ry.    Co.   V.   R.,   105 
[L.  T.  (U5— P.  C. 


15.  Jiirixdicfioii  of  llaUwcni  ('iimmiasi oners — 
Condition  as  to  Construction  of  Ilaiiw(Ui  on  Streets 
—  Compensation  to  Ahuttimj  Landoirn^'rs.]  — 
A  municipal  corporation  granted  to  the  appellant 
railway  company  the  right  to  construct  and 
work  a  line  of  railway  along  certain  streets  in 
the  municipality.  The  appellants  then  applied 
to  the  Board  of  Railway  Commissioners  under 
tlie  provisions  of  the  Canadian  Railway  Act,  lOOfi, 
for  approval  of  the  location  of  the  line  of  rail- 
way. The  Board  granted  the  ai)plication  subject 
to  the  condition  that  the  appellants  should 
"  make  full  compensation  to  all  persons  inte- 
rested for  all  damage  by  them  sustained  by  reason 
of  the  location  of  the  said  railway  along  any 
street." 

Held— (1)  that  the  provisions  of  sect.  237  of 
the  Railway  Act  as  to  the  extent  of  the  obligation 
of  the  railway  company  to  make  compensation 
could  not  be  altered,  abrogated,  or  enlarged  by 
the  exercise  of  the  Railway  Board's  administra- 
tive power  under  sect.  47  of  the  Act,  and  that 
the  condition  imposed  by  the  Board  was  therefore 
ultra  vires  ;  and  (2)  that  in  these  circumstances 
the  order  of  the  Itailway  Board  containing  the 
condition  and  not  merely  the  condition  itself 
could  not  stand,  and  that  the  parties  must  ho 
left  to  come  to  a  fresh  arrangement  under  a  new 
application. 

Grand  Trunk  Pacific  Ry.  Co.  r.  Landowners 

[&€.,  of  Fort  William,  105  L.  T.  649 ;  28 

T.  L.  R.  37— P.  C. 


16.  Contract  between  Banks — Pledge  or  Sale  of 
Assets  —Bank  Aet  {Rev.  Stat.  Can.),  1906,  c.  29.] 
— The  Bank  of  0.  was  in  difficulties,  and  woulfl 
have  been  compelled  to  close  its  doors  if  it  had 
been  unable  to  obtain  assistance.  The  Bank  of 
M.  came  to  its  assistance,  and,  by  agreement 
between  the  two  banks,  the  Bank  of  M.  agreed 
to  "  purchase  by  way  of  discount  and  re-discount 
at  the  rate  of  6  per  cent,  all  the  call  and  current 
loans  and  overdue  debts  of  the  O.  Bank  .... 
it  being  understood  that  the  Bank  of  M.  shall 
be  entitled  to  the  benefit  and  immediate  transfer 
of  all  and  every  security  and  securities  held  for 
all  or  any  of  such  loans  and  overdue  debts." 
And,  further,  "  for  the  indirect  benefit  thereby 
accruing  to  the  Bank  of  M.  it  agrees  to  pay  to 
the  O.  Bank,  or  to  allow  and  credit  in  the 
final  adjustment  of  accounts,  the  sum  of  150,000 
dollars." 

Held — that  this  was  not  a  sale  by  the  O. 
Bank  of  the  whole  or  part  of  its  assets  within 
the  meaning  of  the  Canadian  Bank  Act,  and 
was  therefore  not  ultra  vires  and  void  as  not 
having  been  carried  out  in  the  manner  prescribed 
by  the  Act. 

Decision  of  the  Court  of  Appeal  of    Ontario 
(21  Ontario  L.  R.  1)  affirmed. 
McFarland  v.    Bank    of    Montreal    and 

[Royal  Trust  Co.,  [1911]  A.  C.  96  ;  80  L.  J. 

P.  C.  83  ;  103  L.  T.  436  ;  27  T.  L.  R.  55— P.  C. 

17.  Trade  Mark— Be,/ist  rat  ion— h'ssen/io/s  of 
Trade  Mark—''  Standard  "—Cmiodia/i  7rade 
Mark  and  Besii/n  Art,  1879.]— The  Canadian 
Trade  Mark  and  Design  Act,  1879,  ))rovides  that 
the  registration  of  a  trade  mark  may  be  refused 
"  if  the  so-called  trade  mark  does  not  contain 
the  essentials  necessary  to  constitute  a  trade 
mark,  properly  speaking";  but  it  does  not 
define  the  essentials  of  a  trade  mark. 

Held — that  the  word  "  Standard  "  being  a 
common  English  word,  used  to  convey  the 
notion  that  the  goods  to  which  it  is  applied  are 
of  high  class  or  superior  quality,  cannot  be 
properly  registered  as  a  trade  mark  under  the 
Act. 

Standard  Ideal  Co.  v.  Standard  Sanitary 

[Manufacturing  Co.,  [1911]  A.  C.  78;  80 

L.  J.   P.   C.  87  ;    103  L.  T,  440  ;  27  T.  L.  R. 

63  ;  27  R.  P.  C.  789— P.  C. 

18.  Extradition — Treaty  with  Russia — Arrest 
without  Formal  Requisition  from  Foreign 
State—Validity.']- Alt.  VIII.  of  the  Extradi- 
tion Treaty  with  Russia  provides  that  a  requi- 
sition for  extradition  shall  be  made  through 
the  Diplomatic  agents  of  the  high  contracting 
parties,  and  Art.  IX.  provides  that,  after  the 
requisition,  the  authorities  of  the  State  applied 
to  shall  proceed  to  the  arrest  of  the  fugitive. 

Held — ^that  there  was  no  inconsistency  be- 
tween the  provisions  of  the  Canadian  Extra- 
dition Act  and  the  provisions  of  the  Treaty 
with  Russia,  and  that  Art.  IX.  did  not  involve 
that  there  can  be  no  arrest  of  a  fugitive  for 
the  purpose  of  extradition  until  there  has  been 
a  formal  requLsition  under  Art.  VIII. 
Attorney-General    for    Canada     v.    Fedo- 

[renko,  [1911]  A.  C.  735  ;   105  L.  T.  343; 
27   T.   L.    R.    541— P.    C. 
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IV.  Canada — Continued. 

19.  -Wvo  liruHxioirk — SinursxiaH  Ihitij — Jtcpoaif 
in  Jlanli— Depositor  Domictlrd  in  Aonl  Scotia.]— 
The  testator,  whose  dumicil  was  in  Nuva  Scotia, 
hiul  at  the  lime  of  liis  dcatlt  two  sums  on  deposit 
in  the  St.  Jolm's  (New  Brunswick)  branch  of  the 
r>anlv  of  British  North  America. 

HiiLD— that  under  tlie  Succession  Duties  Acts 
of  New  Brunswick  succession  duty  was  payable 
on  those  two  .sums. 

K.    v.  LoviTT,  UI5  L.  T.  GoO;  28  T.  L.  l\.  41  — 

[V.  C. 
(b)  British  Columbia. 
See  also  COMPANIES,  No.  17. 

20.  Action  of  Ejectment —  Validity  of  Ifoni  inion 
I.cdsr  to  I'lainti/I's— Deceit  onthc  Croicn — Plain- 
fifis  irithoiit  jVoticc  of  Prei-ioim  Incon.<;i,<itent  Grant 
(//\/ «//).]— The  appellants  claimed  to  have  been 
ill  possession  of  the  property  in  suit  under  a 
grant  from  the  Dominion  Government  on 
June  8th,  1887,  of  the  use  of  land  contiguous 
thereto  as  a  park,  and  also  under  a  lease  from 
the  Dominion  dated  November  1st,  1908,  for 
ninety-nine  years,  which  did  not  expressly 
include  the  property  in  suit  and  was  moreover 
subject  to  any  existing  leases  of  portions  of  the 
said  land. 

Held,  in  a  suit  by  the  respondents,  who 
derivetl  title  under  a  Dominion  lease  dated 
February  Hth,  1899 — that  the  aitpellants  as 
defendants  in  possession  could  not  object  thereto 
as  not  having  been  granted  under  the  Great  Seal, 
since  that  point  had  not  been  put  forward  in  the 
Courts  below  ;  nor  on  the  ground  that  it  had  been 
obtained  by  deceit  practised  on  the  Grown,  since 
the  respondents  were  without  notice,  actual  or 
constructive,  of  a  previous  Crown  grant  (if  any) 
to  the  appellants  inconsistent  therewith. 
City  of  Vancouver  v.  Vancouver  Lumber 
[Co.,  [1911]  A.  C.  711  ;  105  L.  T.  464— P.  C. 

21.  3Iortgage — Suit  for  Redemption  of  Mortgage 
— Power  of  Sale — Duty  of  Mortgagees — Alleged 
Inadequacy  of  Price — Purchasers  Xot  Charged 
with  Collu.non.'] — The  Court  of  Appeal  of  British 
Columbia  found  that  a  sale  by  the  assignees  of  a 
mortgage  in  the  exercise  of  a  power  of  sale  con- 
tained therein  was  invalid  as  against  the  mort- 
gagor plaintiffs  and  decreed  redemption,  on  the 
ground  that  there  had  been  reckless  disregard  of 
their  interests  in  the  conduct  of  the  sale.  It 
appeared  that  the  pleadings  contained  no  charge 
of  fraud  or  collusion  or  bad  faith  against  the 
defendant  purchasers,  that  there  had  been  no 
notice  before  trial  that  inadequacy  of  price  would 
be  relied  upon  as  evidence  thereof,  and  that  the 
purchasers  had  accordingly  given  no  counter- 
evidence  of  its  sufficiency. 

Held — that  the  finding  of  the  first  Court  to 
the  effect  that  the  sale  was  valid  and  regular 
ought  not  to  have  been  reversed,  and  that  the 
failure  in  the  circumstances  of  the  purchasers  to 
produce  counter-evidence  did  not  justify  a  finding 
in  effect  that  the  sale  was  fraudulent. 
Haddington  Island  Quarry  Co.  v.  Huson, 
[1911]  A,  C.  722;  105  L.  T.  467— P.  C, 


(c)  Lower  Canada. 
INo  parapraiilis  in  this  vol.  of  the  Digest.] 

(d)  Manitoba. 
(No  pnraginplis  in  this  vol.  of  the  Digest.) 

(e)  Ontario. 

See  also    Conflict    of  Laws,  No.    2  ; 
Damages,   No.    2 ;   Husband  and 
Wife,  No.  7  ;   Insurance,    No.  2; 
Negligence,  No.  13. 
22.   Common  School  Fund — Lands  in  OiUario — 
Itights   of  Qnehec—Suhmission   of   Questions  in 
Dispute  to   Arbitration— Jurisdiction   of  Arbi- 
trators to  Entertain  Certain  Claims  by  Quebec.] 
Held — that  the  arbitrators  appointed  by  the 
Provinces  of  Ontario  and  Quebec  for  the  ascer- 
taiinnent  and  determination  of  the  principal  of 
the  Common  School  Fund  and  the  amount  for 
which  Ontario  was  liable  had  no  jurisdiction  to 
entertain  claims  by  Quebec  against  Ontario  in 
respect  of  deductions  and  remissions  allowed  by 
Ontario   to    the    purchasers    of    certain  of  the 
common  school  lands. 

Decision  of   Supreme   Court  of   Canada   (42 

Can.  S.  C.  II.  161)  affirmed. 

Attorney-General   for  the   Province  of 

[Quebec  r.  Attorney-General   for  the 

Province   of    Ontario,   [1910]  A.  C.  627  ; 

80  L.  J.  P.  C.  35  ;  103  L.  T.  328  ;  26  T.  L.  R. 

679— P.  C. 

23. Indian  Lands— E.rtinguishment  of  Indian 
Title — Payment,  by  Dominion  —  Liability  of 
Ontario.]— The  Province  of  Ontario  is  not  liable 
to  pay  a  proportion  of  the  annuities  and  other 
moneys  which  the  Dominion  of  Canada  bound 
itself  in  the  name  of  the  Crown  to  pay  to  the 
Salteaux  tribe  of  the  Ojibeway  Indians  under 
the  Treaty  of  October  3rd,  1873. 

Decision   of    Supreme   Court   of    Canada  (42 
Can.  S.  C.  R.  1)  affirmed. 
Dominion    of     Canada    v.     Province    of 

[Ontario,  [1910]  A.  C.  637  ;  80  L.  J.  P.  C. 
32  ;  103  L.  T.  331  ;  26  T.  L.  R.  681— P.  C. 

(f)  Quebec. 

See  also  Damages,  No.   4 ;   Insurance 
No.  21. 

24.  E.vtra-prorineial  Corporation  Carrying  on 
Business  in  Province-Employment  of  Trareller 
bi/  Foreign  Corporation— Quebec  Act  (4  Edw.  7, 
e'.  34).]— The  Quebec  Act  (4  Edw.  7,  c.  34) 
enacts  that  no  extra-provincial  corporation 
shall  carry  on  business  in  the  province  of  Quebec 
unless  it  has  obtained  a  licence.  An  American 
corporation  employed  a  traveller  to  obtain  orders 
in  the  province  of  Quebec,  which  orders  were 
sent  to  the  office  of  the  corporation  in  the 
United  States,  from  which  the  goods  ordered 
were  sent  direct  to  the  purchaser,  who  paid  the 
corporation  direct. 

Held— that  the  corporation  were  not  carrying 
on  business  in  the  province   of  Quebec  within 
the  meaning  of  the  Act. 
Standard  Ideal  Co.  r.  Standard  Sanitary 

[Manufacturing  Co.,  [1911]  A.  C.  78  ;  80 

L.  J.  P.  C.  87  ;   103  L.  T.  440  ;  27  T.  L.  R. 
63  ;  27  R.  P.  C.  789— P.  C. 
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IV.  C&na.Aa,^Co)ifimied. 

25.  Mights  of  FhhuKj — Hirer  Narigahle  and 
Floatable — Fxrlusirr  Ithjht  of  the  Crown  to 
Fithing— Letters  Patent  in  Jie.ipcet  of  Lands 
did  not  Convey  Fishing  Rights — Constr7iefion.] 
— The  appellants  were  grantees  of  lands  on 
both  sides  of  a  river  which  was  shown  by 
the  evidence  to  be  navigable  and  floatable  at 
such  locality  and  from  thence  to  its  mouth. 

Held — that  the  right  of  fishing  in  the  river 
vested  exclusively  in  the  Crown,  and  that,  as 
the  letters  patent  to  the  appellants  in  1883 
granting  the  said  lands  were  plain  and  un- 
ambiguous in  their  terms  and  did  not  specifi- 
cally grant  rights  of  fishing  in  the  river 
opposite  thereto,  the  patentees  could  not  claim 
such  rights  under  previous  or  subsequent 
correspondence  as  enlarging  the  terms  of  the 
grants,  or  by  reason  of  such  rights  having  been 
exercised  by  them  continuously  from  the  date 
of  the  patents  without  hindrance  or  interfer- 
ence. 
Wyatt    v.    Attorney-General    of    Quebec, 

[1911]  A.  C.  489;   81  L.  J.  P.  C  63;    105 
L.    T.    259— P.    C. 

26.  Montreal  City  Charter  (63  Vict.  c.  58), 
s.  14,  art.  338 — Construction  —  Penalties.]  — 
Art.  338  of  the  Montreal  City  Charter  (62 
Vict.  c.  58)  provides  "  that  every  member  of 
the  council  who  .  .  .  authorises  any  expendi- 
ture of  money  exceeding  the  amount  pre- 
viously voted  and  legally  placed  at  the  dis- 
posal of  the  council  or  any  committee  "  shall 
incur  the  penalties  inflicted  by  the  judgment 
under  appeal.  The  appellants,  being  the 
finance  committee  of  the  council,  acting  under 
the  instructions  of  the  council,  authorised  the 
expenditure  required  to  defray  the  cost  of  the 
city's  representation  by  its  mayor  at  the  Paris 
fetes.  At  the  time  when  provision  was  made 
to  defray  this  cost,  the  appropriation  pre- 
scribed by  art.  334  had  been  duly  voted  and 
the  required  funds  were  available  and  legally 
at  the  disposal  of  the  city.  A  dissenting  rate- 
payer sued  the  appellants  under  art.  338. 

Held — that  the  appellants  had  not  conti-a- 
vened  art.  338  in  any  respect.  The  case  was 
not  one  of  unauthorised  expenditure  by  them. 
It  was  expenditure  under  the  authority  of  the 
council,  and  even  if  there  had  been  some 
irregularity  in  procedure,  which  was  by  no 
means  clear,  it  could  not  justify  the  infliction 
of  penalties  attached  by  art.  338  to  acts  and 
defaults  of  a  very  difi'erent  description. 
Lapointe  v.  Larin,  [1911]  A.  C.  520  ;  105 
[L.  T.  263— P.  C. 

V.  CEYLON. 

See  also  LANDLORD  AND  Tenant,  No.  18. 

27.  Possessory  Action  —  Right  of  Trustee  or 
Manager  to  brim/  Action  —  Cet/lon  Ordinance 
22  of  1871.]— The  plaintiff,  the  trustee  and 
manager  of  a  mosque,  was  forcibly  ejected 
from  its  possession  by  the  defendants. 

Held — that  the  case  was  one  for  which 
the  possessory  remedy  of  interdict  was  suit- 


able and  competent  under  the  Cevlon  Ordi- 
nance 22  of  1871, 

Abdul  Azeez  v.  Abdul  Rahiman  Mudliyar, 

[1911]    A.    C.    746  ;     105    L.    T.    417  ;    27 

T.    L.    E.    580— P.    C. 

28.  Joint  Will  of  Husband  and  Wife — Com- 
ntunity  of  Property —  Construction —  Gift  of 
Usufruct  for  Life  to  M'i/e  and  Dominion  to  the 
Son— Ceylon  Ordinance  15  of  1876,  s.  26.]— By 
the  joint  will  dated  April  27t.h,  1878,  of  husband 
and  wife  married  in  community  of  property  it 
was  directed  that  certain  properties  including 
the  synagogue  and  cottage  in  suit  "  shall  be 
vested  in  me  the  testatrix  "  subject  to  the  con- 
dition that  "our  executors  shall  not  sell  or 
otherwise  alienate  "  the  same  ;  "  nor  shall  I  the 
testatrix  have  the  power  to  sell  or  otherwise 
alienate  the  same  or  any  of  them,  but  I  shall 
have  a  life  interest  therein."  Under  a  clause 
headed  "  Inheritance  upon  the  death  of  both  of 
us  "  the  synagogue  antl  cottage  were  directed  to 
vest  in  their  son.  The  will  also  directed  that  the 
synagogue  "should  not  be  sold  or  in  anywise 
alienated  or  incumbered,"  but  should  devolve  on 
the  lawful  heirs  of  the  above-named  devisee,  and 
in  the  absence  of  any  such  lawful  heirs  on  the 
heirs  instituted  by  the  will  including  the  said 
son  or  his  or  her  lawful  heirs.  The  testator  died 
in  1878  ;  the  testatrix  in  1907,  after  adiating  the 
inheritance  and  accepting  benefit  under  the  will ; 
the  son  in  1882  intestate. 

Held — that  according  to  tlie  true  construc- 
tion of  the  joint  will  a  bare  usufruct  and  not  the 
dominion  was  conferred  on  the  testatrix  in 
respect  of  both  properties,  and  that  subject 
thereto  the  son  took  a  vested  interest  in  the 
same,  transmissible  to  his  heirs. 

Held,  also — that  under  Ceylon  Ordinance  15 
of  1876,  sect.  26,  the  first  appellant,  as  the 
deceased  son's  surviving  spouse,  notwithstanding 
her  remarriage  1o  the  second  appellant,  took  by 
inheritance  one  half  of  his  property. 
Samaradiwakara  v.  De  Saram,  [1911]  A.  C. 
[753  ;  105  L.  T.  345— P.  C. 

29.  Jurisdiction  of  District  Court — Civil  Pro- 
cedure Code,  18S^— Agreement  for  Lmse — Con- 
tinuing ]i reach—Damages— Liq  u  idated  Da  mages 
or  Penalty.']  —A  contract  relating  to  a  house  and 
land  at  K.  was  made  at  C.  between  the  appellants, 
the  owners  of  the  property,  who  resided  at  C, 
and  the  respondents,  who  resided  at  K. 

Held— that  under  the  Ceylon  Civil  Pro- 
cedure Code,  1889,  the  District  Court  at  K.  had 
jurisdiction  to  entertain  an  action  brought  by 
the  respondents  for  breach  of  the  agreement. 

An  agreement  for  a  lease  of  a  house  and  land 
contained  a  provision  that  the  lessor  should 
execute  certain  work  described  in  vague  and 
general  language,  upon  the  premises  to  be 
demised  by  a  fixed  date,  and  the  payment  of  a 
sum  of  Rs.  150  per  day  on  non-completion  by 
that  date  was  stipulated  for.  In  an  action  by 
the  lessee  against  the  lessor  for  damages  for  not 
completing\he  work  by  the  date  fixed  or  at  all  :— 

Held— that  the  breach  was  a  continuing 
breach  up  to  the  institution  of  the  action,  and 
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V.  Ceylon — Cotithiiied. 

that  the  Bum  stipulated  for  was  liquidated  dam- 
ages and  not  a  penalty ; 

Held,  fukthek — that,  it  boinj,' admitted  that 
the  aj^n-eement  was  in  fact  abandoned  and  would 
never  be  carried  out,  the  Court  had  jurisdiction 
to  award  damages  for  broach  of  the  agreement 
down  to  tlie  date  of  the  judgment. 

De  Soysa   r.  De  Tless   Pol,  105  L.  T.  042— 

[P.O. 

VI.  CHANNEL  ISLANDS. 

INn  parnRravilis  in  this  vol.  of  the  Pigestl 

VII.  GIBRALTAR. 

[No  parapraph.s  In  thts  vol.  of  the  Pif;est.  1 

VIII.  HONG  KONG. 

[No  paiayviiphs  in  tliis  vol.  of  the  Digest.) 

VIIIA.  ISLE  OF  MAN. 

Sec  Specific  Performance,  No.  1. 

IX.  JAMAICA. 

[No  paragi-ajjlis  in  this  vol.  of  the  Digest.] 

IXa.  MALTA. 

(No  paragraphs  in  this  vol.  of  the  Digeat.] 

IXe.  MAURITIUS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

X.  NEWFOUNDLAND. 

30.  Ihiihm)/ — Teleijraiih  Company — ^'Exclu- 
sive BUiht  "-^Il\(jld  of  Itit'dway  Company  to  Evect 
and  Work  Tdcgraph  L'tnes.A^ — By  an  agreement 
between  a  railway  company  antl  a  telegraph 
company,  the  railway  company  granted  to  the 
telcgrajjh  company  the  exclusive  right  for  a  term 
of  years  to  enter  upon  the  railway  company's 
lands  and  to  build,  erect,  maintain,  and  operate 
upon  and  along  those  lands  as  many  lines  of 
telegraph  for  the  purpose  of  the  telegraph  com- 
pany's business  as  that  company  might  deem 
necessary,  and  a  special  wire  for  the  use  of  the 
railway  company  for  use  in  and  about  its  man- 
agement. By  a  subsequent  clause  the  railway 
company  agreed  not  to  pass  or  transmit  com- 
mercial messages  over  their  special  wire  except 
for  the  benefit  and  account  of  the  telegraph 
company. 

Held — that  the  "  exclusive  right "  granted  to 

the  telegraph  com[5any  of  entering  and  erecting 

and  working  the  telegraph  lines  did  not  exclude 

the  right  of  the  railway  companj'^  to  erect  and 

work  telegraph  lines  on  its  own  property  for  the 

purposes  of  its  railway  business. 

Reid  Newfoundland  Company   v.   Anglo- 

[ American  Telegraph   Company,   [1910] 

A.  C.  560  ;  80  L.  J.  P.  C.  20  ;  103  L.  T.  145  ; 

26  T,  L.  K.  614— P.  C. 

XI.  NEW  ZEALAND. 

Sec   also   BANKRUPTCY,   No.  1. 

31.  Family  Protection — Will — Discretion  of 
the  Court  not  Interfered  With — Provision  Ordered 
for  'lestators  Married  Paughters — Xeio  Zealand 

Family    Protection   Act,   Part   II.    (A'i).   60   of 


11)08),  .S-.  33  (1).]  —  New  Zealand  Family 
Protection  Act,  Part  II,  (No.  60  of  1908), 
sect.  33,  sub-sect.  1,  provides  that  in  cases  where 
any  person  dies  leaving  a  will  without  making 
adecjuate  provision  therein  for  the  proper  main- 
tenance and  support  of  the  testator's  wife, 
husband,  or  children  the  Court  may,  at  its 
discretion,  order  that  such  provision  as  it  thinks 
fit  should  be  made  out  of  the  estate  of  the 
testator  for  such  wife,  husband,  or  children. 

The  Court  below  having  exercised  its  discretion 
in  favour  of  three  married  daughters  of  the 
testator  by  a  wife  who  had  divorced  him,  his 
will  disposing  of  all  his  estate  in  favour  of  his 
second  wife  and  her  children,  their  Lordships 
declined  to  interfere  ;  and  approved  the  general 
view  taken  by  the  Court  below  as  to  the  proper 
scope  and  application  of  the  powers  conferred 
by  the  Act. 

Allardice  r.   Allardice,    [1911]   A.  C.  730 

[-P.  C. 

XII.  SHANGHAI. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XIII.  SIERRA  LEONE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XIIIA.  STRAITS  SETTLEMENTS. 

32.  False  Imprisonment — Want  of  Beasonahle 
and  Probable  Cause — Onus  of  Proof] — The 
appellant,  who  was  born  in  Malacca  and  was  a 
British  subject,  went  to  a  Chinese  temple  and 
took  part  in  a  ceremony  in  connection  with  a 
charm  against  sickness.  The  police,  thinking 
that  the  temple  was  the  headquarters  of  a  secret 
society,  on  that  day  made  a  raid  upon  it.  One 
of  the  respondents  laid  an  information  against 
the  appellant  under  the  provisions  of  the  Banish- 
ment Enactment,  1900,  in  force  in  the  Federated 
Malay  States,  and  the  other  respondent  arrested 
him  on  a  warrant  in  connection  with  the  dis- 
turbance in  the  temple.  The  appellant  was 
confined  in  prison  for  a  fortnight,  but  ultimately 
no  charge  was  made  against  him.  The  appellant 
thereupon  brought  an  action  for  false  imprison- 
ment against  the  two  respondents.  He  gave 
evidence  describing  his  arrest,  denying  the 
existence  of  any  evidence  against  him,  and  his 
ignorance  of  the  reasons  for  his  arrest. 

Held — that  the  appellant  had  not  satisfied 
the  burden  of  the  proof  imposed  upon  him  by 
sect.  18  of  the  Banishment  Enactment,  1900, 
inasmuch  as  mere  innocence  was  not  even  prima 
facie  proof  of  want  of  reasonable  and  jirobable 
cause,  the  burden  of  which  proof  lay  on  the 
appellant  in  accordance  with  the  terms  of  the 
enactment. 

Yap  Hon  Chin  v.  Jones-Parry,  28  T.  L.  R.  89 

[-P.C. 

XIV.  TRINIDAD. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


Xy.  ZANZIBAR. 

[No  paragraphs  in  th 


vol.  of  the  Digest.] 


XVI.  INDIA. 

33.  Pensions — Indian  Cicil  Servant — Retiring 
Annuity   or   Pension — Liability    to    Assiynmen 
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XVI.  India — Conthmed. 

or  Sequestratioti—East  India  Annuity  Funds 
Act,  1874  (37  &  38  Vict.  c.  12)— Pensions  Act, 
1871  (India),  Act  No.  XXIII.  of  1871,  .w.  4, 
11,  12.]— The  East  India  Annuity  Funds  Act, 
1874,  did  not  terminate  the  existence  of  the 
Civil  Annuity  Funds  therein  referred  to  or 
make  the  Pensions  Act,  1871  (India),  appli- 
cable to  annuities  payable  to  retiring  Indian 
civil  servants  as  pensions  granted  or  con- 
tinued by  the  Government  of  India  within 
the  meaning  of  sect.  11  of  the  Pensions  Act, 
1871. 

The  retiring  annuity  or  pension  of  a 
covenanted  member  of  the  Indian  Civil  Ser- 
vice is  not  subject  to  the  restrictions  imposed 
by  sects.  11  and  12  of  the  Pensions  Act,  1871 
(India),  and  is  liable  to  sequestration  in  the 
High  Court  of  Justice  in  England. 

Semhlp,  that  the  Pensions  Act,  1871  (India), 
applies  only  to  British  India  and  has  no  appli- 
cation to  proceedings  in  England,  and  does 
not  operate  to  defeat,  in  England,  assignments 
of  or  charges  on  annuities  or  pensions  of  re- 
tiring Indian  civil  servants. 

Decision  of  Joyce,  J.   (104  L.   T.  747  ;    27 
T.  L.  R.  414  ;  5.5  Sol.  Jo.  479)  affirmed. 
Knill  v.   Dumergde,  [1911]   2  Ch.   199  ;     80 

[L.  J.  Ch.  708  ;    105  L.  T.  178  ;  27  T.  L.  R. 
525  ;    55  Sol.  Jo.  648— C,  A. 

34.  Hindu  Joint  Family — Contract  by  3Ianay- 
ing  Members  of  Family — Power  to  Sue.'\ — The 
managing  members  of  a  Hindu  joint  family,  vi^ho 
are  entrusted  with  the  management  of  a  business 
carried  on  in  the  interests  of  the  family,  are 
entitled  to  enforce  at  law  the  ordinary  business 
contracts  entered  into  by  them,  without  joining 
the  other  members  of  the  family  as  plaintiffs. 

KisiiEN  Parshad  v.  Har  Narain  Singh,  27 
[T.  L.  R.  243— P.  C. 

35.  Will— Hindu  Law — Bequest  to  a  Class — 
Unborn  Persons.'] — By  Hindu  law,  where  there  is 
a  gift  to  a  class  some  of  whom  may  be  incapaci- 
tated frnm  taking  because  not  born  at  the  time 
of  the  testator's  death,  and  where  there  is  no 
other  objection  to  the  gift,  it  enures  for  the 
benefit  of  those  members  of  the  class  who  are 
capable  of  taking. 

Observations  of  Wilson,  J.,  in  Ram  Lai  Sett  v. 
luiuiii  Liil  Sett  (12  Indian  L.  R.,  Calcutta  Scries 
6(;;5)  approved. 

Bhagabati    Barmanya    r.    Kali    Charan 
[Singh,  27  T.  L.  R.  2(!7— P.  C. 

36.  Ejectment  —  Land  in  Cantonment — Pro- 
prietors  or  Licensees.] 

Held— that  certain  land  within  the  Poona 
cantonment  was  only  held  by  the  appellants 
on  military  or  cantonment  tenure,  and  that 
the  Government  could  resume  it  at  their  plea- 
sure, subject  to  making  compensation  for 
buildings  erected  by  the  licensees  thereon. 
Ghaswala  v.  Secretary  op  State  for  India 
[in  Council,  27  T.  L.  R.  521— P.  C. 

37.  Minor — Specific  Performance.] — It  is  not 
within  the  competence  of  a  manager  of  a  minor's 


estate,  or  within  the  competence  of  a  guardian 
of  a  minor,  to  bind  the  minor  or  the  minor's 
estate  by  a  contract  for  the  purchase  of  immov- 
able property.  Therefore,  such  a  contract,  if 
entered  into,  cannot  be  specifically  enforced. 
Mir  Sarwarjan  v.  Fakaruddin  Mahomed 
[Chowdhry,  28  T.  L.  R.  56— P.  C. 


DEPOSIT. 


See  Bailment  ;  Bankers  ;  Parlia- 
ment ;  Practice,  No.  20  ;  Sale  of 
Land  ;  Specific  Performance, 
No.  2  ;  Tramways,  No.  3. 


DEPOSITIONS. 

See  Criminal   Law  and   Procedure  ; 
Evidence  ;  Magistrates,  No.  13. 


DERELICT. 

See  Shipping  and  Navigation. 


AND     DISTRIBU 
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TION. 

col. 
I.  Devolution  op  Estate      .        .       .174 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Distribution  op  Assets     .        .        .  174 

I.  DEVOLUTION  OF  ESTATE. 

[No  paragraphs  in  this  vol.  ol  the  Digest.) 

II.  DISTRIBUTION    OF  ASSETS. 

1.  Brothers  and  Sisters  of  Half -blood — Chil- 
dren of  Father  who  had  Married  his  Deceased 
mfe's  Sister — Becrased  Ulfe's  Sister's  Mar- 
riaye  Act,  1907  (7  Edw.  7),  c.  47.]— The  chil- 
dren of  an  intestate's  father,  who  died  before 
the  passing  of  the  Decea.sed  Wife's  Sister's 
Marriage  Act,  1907,  by  his  marriage  with 
his  deceased  wife's  sister  are  entitled  to  share 
equally  with  the  intestate's  brothers  and  sisters 
of  the  whole  blood  in  the  distribution  of  the 
intestate's  personal  estate. 
In  re  Green,  Green  v.  Meinall,  [1911]  2  Ch. 

[275  ;    80  L.  J.   Ch.  623  ;    105  L.  T".   360  ; 

27    T.     L.     R.     490  ;     55     Sol.     Jo.     552— 
Warrington,   J. 

See  S.C.  Husband  and  Wipe,  No.  4. 


DESIGNS. 

See    Patents   and    Designs  ;     Trade 
Marks. 
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DETINUE  AND  DETENTION. 

See  Salii:  ok  Goons,  Yl.  :  'I'kover  and 

C!ONVEUSION. 


DEVISE. 

S>'e  Wills. 

DIGNITIES. 


Srr  Teekaokr  and   Dignities;   Scot- 
tish Law. 


DILAPIDATIONS. 

See  Ecclesiastical  Law  ;   Landlord 
AND  Tenant. 


DIRECTORS. 

See  Companies. 


DISABILITIES. 

Sec  Husband    and   Wife  ;    Infants  : 
Lunatic. 
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[No  paragraplis  in  this  vol.  of  the  Digest.] 
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[No  paragraphs  in  this  vol.  of  the  Digest.] 
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See  also  Executors,  No.  12;  Husband 
AND  Wife,  No.  32  ;  Practice,  No.  20. 

I.  DISCOVERY. 

(a)  In  general. 

1.  Banltnq)tc}j  —  Aj>j>Heation  by  Petitioning 
Creditor — I}a/i]<n//ttri/  linles,  r.  72 — Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  27.]— An  order 
for  discovery  or  interrogatories  will  not  be  made 
to  assist  a  petitioning  creditor  in  proving  the 
allegations  in  a  bankruptcy  petition.  A  peti- 
tioning creditor  in   an   affidavit  verifying   the 


petition  should  confine  himself  to  facts  within 

his  own  knowledge. 

In  re  a  Debtor  (No.  7  of  1910),  [1910]  2  K.  P.. 
[59  ;  17  Manson,  263  ;  ml  nom.  In  re  A 
Debtor,  102  L.  T.  691  ;  suh  nom.  In  re 
A  Debtor,  Ex  parte  Petitioning  Credi- 
tors, 26  T,  L.  R.  429  ;  mih  nom.  In  re 
A  Debtor,  Ex  parte  Tayloe  &  Co.,  54 
Sol.  Jo.  459— C.  A. 

2.  Allidiirit  of  Documents — Further  Affidavit 
—  Specific  Documents  —  11.  S.  C,  Ord.  31, 
r.  19a  (ij).] — To  justify  an  application  for  dis- 
covery of  documents  under  Ord.  31,  r.  19a  (3), 
the  party  making  the  application  must  in  his 
affidavit  name  and  specify  the  particular  docu- 
ments of  which  he  desires  discovery  ;  a  general 
allegation  that  certain  classes  of  documents  {e.g., 
telegrams  from  A.  to  P>.  between  1900  and  1906 
containing  instructions  or  requests  or  comments, 
as  to  inquiries  upon  specified  subjects)  are  in  the 
possession  of  the  opposite  party  and  ought  to  be 
produced  is  not  sufficient. 

Per  Moulton,  L.J.  :  Order  31,  r.  19a  (3),  is  not 
a  process  of  discovery,  but  only  a  process  in  aid 
of  discovery,  and  documents  must  be  so  specified 
that  they  can  at  once  be  identified. 

White  V.  Stafford  ,f  Co.  ([1901]  2  K.  B.  241) 
followed. 

Huntley  Brothers  «.  Owners  of  Backworth 

[Collieries,  [1911]  W.  N.  34  ;1.3o  L.  T.  Jo. 

386  ;  45  L.  J.  N.  C.  90— C.  A. 

(b)  Privilege. 

[No  paragraphs  in  this  vol.  of  the  Digest] 

(c)  Ship's  Papers. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  INSPECTION. 

See  also  LOCAL  GOVERNMENT,  No.  18. 

3.  G Olid s  Sol d  and  ] >eli ce red — Pefusal  to  Accept 
DeUrerj/~J'roportio/i  of  Slacli  in  load  of  Coal— 
Lihcrti/  to  Inspect  and  Kcperiment  for  Furjtoses 
of  Endence—ll.  S.  C.  (/.),  Ord.  5U,  r.  \—ll.  S.  C, 
Ord.  ')0,  r,  3.] — Where  the  defendant,  who  was 
sued  for  the  price  of  a  canal  boat  load  of  coal, 
pleaded  that  he  had  refused  to  accept  delivery 
thereof  under  the  terms  of  his  contract  on  the 
ground  that  the  coal  contained  an  unreasonable 
quantity  of  slack,  applied  after  delivery  of  his 
defence  for  an  order,  under  R.  S.  C.  (I.),  Ord.  50, 
r.  4  [R.  S.  C,  Ord.  50,  r.  3],  that  he  be  at  liberty 
to  inspect  the  said  coal,  and  to  ascertain  the 
proportion  of  slack  contained  in  it,  and  for  this 
purpose  to  screen  and  weigh  it  : — 

Held — that   inasmuch   as   five   months    had 

elapsed  from  tender  of  the  coal  to  the  date  of 

the  application  the  order  ought  not  to  be  made. 

Wallace  Brothers r.  Scally,  45  1.  L.  T.  154^ 

[C.  A.,  Ireland. 

III.  INTERROGATOEIES. 

See  also  No.  1,  supra. 

4.  Malicious  Prosecution — Information  vjwJt 
ivhicli  Defendants  Acted —  Steps  and  Precau- 
tions taken   hij  Defendants.^ — In   an   action  for 
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III.  Interrogatories — Continued. 
malicious  prosecution  the  plaintiff  sought  to 
administer,  inter  alia,  the  following  interroga- 
tory : — "  4.  What  information  (if  any)  had 
you  that  induced  you  to  prosecute  the  plaintiff 
for  stealing  gas  ?  What  steps  (if  any)  had 
you  taken  before  commencing  the  said  prose- 
cution to  ascertain  whether  the  charge  was 
true  or  not  ?  What  grounds  (if  any)  had  you 
for  supposing  that  the  plaintiff  had  committed 
the  offence  charged  ?  Did  you  before  you 
commenced  the  said  prosecution  take  any  and 
what  precautions,  or  make  any  and  what  in- 
quiries as  to  the  truth  of  the  said  charge,  and 
what  was  the  result  of  each  such  inquiry  ?  " 
The  interrogatory  was  disallowed  by  the 
Master. 

Held  (by  the  full  C.  A.,  Kennedy,  L.J., 
dissenting) — that  the  interrogatory  had  been 
rightly   disallowed. 

Ma  ASS  V.  Gas  Light  and  Coke  Co.,   [1911] 

[2  K.   B.  5i3  ;    80  L.  J.  K.  B.   1313  ;    104 

L.  T.  767  ;   27  T.  L.  R.  473  ;   55  Sol.  Jo. 

5G6— C.  A. 

5.  Interrogatories  for  Purpose  of  Ascertaining 
jVamcs  of  Opponent's  Witnesses!]  —  Interroga- 
tories put  for  the  mere  purpose  of  obtaining 
information  as  to  the  evidence  by  which  the 
opposite  party  intends  to  prove  the  facts 
which   he  allies   are  inadmissible. 

In  an  action  brought  by  the  plaintiff  to 
recover  damages  in  respect  of  personal  in- 
juries occasioned  to  him  through  being  bitten 
by  a  dog  belonging  to  the  defendant,  which 
was  alleged  by  the  plaintiff  to  have  been, 
to  the  knowledge  of  the  defendant,  accus- 
tomed to  bite  mankind,  an  order  was  made 
that,  if  the  plaintiff  intended  to  give  evidence 
of  any  specilic  occasion  or  occasions  on  which 
the  dog  had  bitten  persons,  he  should  give 
particulars  thereof,  and  the  plaintiff  accord- 
ingly gave  particulars  stating  that  a  person 
was  bitten  by  the  defendant'!?  dog  in  a  cer- 
tain street  in  or  about  June  or  July,  1908, 
and  another  person  was  bitten  by  the  dog  in 
anotlicr  street  in  or  about  July  or  August, 
1908.  The  defendant  thereupon  applied  at 
chambers  for  leave  to  administer  interroga- 
tories asking  the  names  of  the  persons  alleged 
in  the  plaintiff's  particulars  to  have  been  so 
bitten.  The  Master  granted  the  application, 
and  on  appeal  the  judge  affirmed  his  decision. 

Held — that  the  interrogatories  were  inad- 
missible on  the  ground  that  they  were  put 
merely  with  the  object  of  ascertaining  the 
names  of  witnesses  by  whom  the  plaintiff  pro- 
posed to  establish  his  case. 
Knapp  v.   Harvey,  [1911]   2  K.  B.  725  ;    80 

[80  L.  J.  K.  B.  1228  ;  105  L.  T.  473— C.  A. 

6.  Material  Faets^Loan — Defence  that  Plain- 
tiff was  an  Unregistered  Money-lender  — 
Previous  Loan  Transactions  — -  Money-lenders 
Act,  1900  ((53  &  64  Vict.  c.  .51),  ss.  2,  6.]— An 
action  was  brought  to  enforce  a  charge  given 
by  the  borrower  to  secure  a  loan  with  interest 
at  10  per  cent,  upon  certain  surplus  moneys 
held  on  his  behalf  by  the  trustees  of  a  privat-o 
Act  of  Parliament  which  authorised  them  to 


raise  a  fund  for  the  payment  of  the  borrower's 
debts  existing  at  the  date  of  the  Act.  The 
trustees,  who  were  defendants  to  the  action, 
raised  the  defence  that  the  plaintiff  was  a 
money-lender  within  the  meaning  of  the 
Money-lenders  Act,  1900,  and  was  not  regis- 
tered under  that  Act. 

Held  (Moulton,  L.  J.,  dissenting)— that  these 
defendants  were  entitled  to  administer  inter- 
rogatories to  the  plaintiff  as  to  what  (if  any) 
other  loans  he  had  transacted  during  a  reason- 
able period  before  the  loan  in  question  in 
the  action,  and  on  what  security  and  at  what 
rate  of  interest,  and  general  ly  as  to  the  circum- 
stances and  terms  of  such  loans,  as  being  facts 
relevant  to  the  issue  raised  by  the  defence  ; 
but  that  they  were  not  entitled  to  require  the 
plaintiff  to  disclose  the  names  of  the 
Ijorrowers. 

Marriott  v.  Chamberlain  ((1880)  17  Q.  B.  D. 
154)  discussed. 

NAsn  V.  Layton,  [1911]   2  Ch.  71  ;   80  L.  J. 
Ch.  6.36  ;    104  L.  T.  834— C.  A. 


DISEASES. 

See  Animals;  Public  Health. 


DISHONOUR. 

See  Bills  of  Exchange. 


DISORDERLY  CONDUCT. 

See  Criminal   Law  and   Procedure 
Intoxicating  Liquors. 


DISORDERLY   HOUSES. 

See  Criminal  Law  and  Procedure. 
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I.  IN  GENERAL. 
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II.  EXEMPTIONS. 

(a)  Generally. 
[J^'o  paragraphs  in  tliis  vol.  of  the  Digest.] 

(b)  Goods  of  Third  Persons. 

1.  irn-o-pnvehnse  Aiireement  Made  by  ^yife 
of  Tenant — Goods  in  I'ofmexnion  or  Ditiposifion 
of  Trniint—Law  of  Bistrexs  Amendment  Act, 
1908  (8  Kdw.  7,  <■.  53),  ss.  1,  4  (1).]— By  sect.  1 
of  the  Tjaw  of  Distress  Amendment  Act,  1908, 
exemption  from  distress  for  rent  is  given  in 
respect  of  the  goods  of  a  person  not  being  the 
tenant  of  the  premises  ;  and  by  sect.  4,  the 
Act  is  not  to  apply  to  "  goods  comprised  in  any 
bill  of  sale,  hire-purchase  agreement,  or  settle- 
ment made  by  such  tenant,  nor  to  goods  in  the 
possession,  order,  or  disposition  of  such  tenant  " 
as  the  reputed  owner  thereof. 

Piano  manufacturers  lent  to  the  wife  of  the 
tenant  of  a  house  a  piano  under  a  hire-purchase 
agreement  under  which  the  piano  was  to  con- 
tinue to  be  the  property  of  the  owners  until  all 
the  instalments  payable  for  the  hire  of  the 
piano  were  paid.  Before  all  these  instalments 
were  paid,  the  landlord  levied  a  distress  for  rent 
due  by  the  tenant  and  seized  the  piano  which 
was  in  the  premises.  In  an  action  by  the 
owners  of  the  piano  for  illegal  distress  : — 

Held — that  the  words  "  made  by  such 
tenant "  in  sect.  4  apply  to  "  bill  of  sale  "  and  to 
"  hire-purchase  agreement "  as  well  as  to  the 
word  "  settlement,"  and  that  therefore  a  hire- 
purchase  agreement  to  come  within  this 
exception  must  be  one  made  by  the  tenant. 

Held— that  the  piano  did  not  come  within 
the  exception  in  sect.  4  either  as  being  "  goods 
comprised  in  a  hire-purchase  agreement  "  or  as 
"  goods  in  the  possession,  order,  or  disposition  of 
such  tenant  "  as  the  reputed  owner  thereof,  and 
that  therefore  the  piano  came  within  the  pro- 
tection given  by  sect.  1,  and  was  exempt  from 
the  distress. 

Shenstone  v.  Freeman  ([1910]  2  K.  B.  84) 
approved. 

Decision  of  Div.  Ct.  (102  L.  T.  fi87  ;  26  T.  L.  R. 
459  ;  54  Sol.  Jo.  478)  affirmed. 
Rogers,  EuNGBLDT  &  Co.  v.  Martin,  [1911] 

[1   K.  B.   19  ;    80  L.  J.  K.  B.  208  ;  103  L.  T, 

527  ;  75  J.  P.  10  ;  27  T.  L.  R.  40  ;  55  Sol.  Jo. 
29— C.  A. 

2.  Piaiw  Hired  ly  Lessee  of  Theatre— Trade 
Custom — Goods  in  Possession,  Order,  or  Disposi- 
tion of  Lessee — Eepnted  Ownership — Liahility  of 
Piano  to  Distress — Laio  of  Distress  Amendment 
Act,  1908  (8  Edw.  7,  e.  53),  ss.  1,  4.]— In  the 
absence  of  evidence  establishing  a  custom  that 
pianos  are  so  constantly  hired  to  lessees  of 
theatres  for  theatrical  purposes  as  to  exclude 
the  doctrine  of  reputed  ownership,  the  Court 
cannot  assume  as  a  matter  of  law  that  the  lessee 
of  a  theatre  is  not  the  true  owner  of  a  piano 
which  is  in  the  theatre.  In  such  a  case  the  piano 
is  not  exempted  by  the  Law  of  Distress  Amend- 
ment Act,  1908,  from  liability  to  distress  by  the 
landlord  of  tlie  theatre. 

Chappell  &  Co.  r.  Harrison,  103  L.  T.  594  ; 
[75  J.  P.  20  ;  27  T.  L.  R.  85— Div.  Ct. 


3.  Declaration  of  Ownership  —  Signature  to 
Declaration  —  Partnership  —  Laio  of  Distress 
Amendment  Act,  1908  (8  Edw.  7,  c.  53),  s.  1— 
Statutory  Declarations  Act,  1835  (5  &  6  Will.  4, 
c.  ()2).]— The  declaration  to  be  made  under 
sect.  1  of  the  Law  of  Distress  Amendment  Act, 
1908,  by  an  under-tenant,  lodger,  or  other  person 
whose  goods  have  been  seized  under  a  distress 
need  not  be  a  statutory  declaration  under  the 
Statutory  Declarations  Act,  1835. 

AVhere  the  goods  belong  to  a  partnership  the 
declaration  need  not  be  signed  by  each  member 
of  the  firm.  It  is  sufficient  if  it  is  signed  by 
one  partner  with  the  authority  of  the  other 
members  of  the  firm. 
Rogers,    Eungblut   ct   Co,    v.  Martin,  102 

[L.  T.  687  ;  26  T.  L.  R.  459  ;  54  Sol.  Jo.  478— 
Div.  Ct. 

See  S.  C,  on  appeal,  No.  1,  svpra,  when  the 
appeal  on  the  above  points  was  abandoned. 

III.  PEOCEDURE. 

(a)  Bailiif. 

4.  Possession  Honey  —  Distress  for  Sum  not 
Exceeding  201.— Distress  (Costs)  Act,  1817  (57 
Geo.  3,  c.  93),  s,  1  ;  Schedule — Law  of  Distress 
Amendment  Act,  1888  (51  &  52  Vict.  c.  21),  s.  8— 
Distress  for  Bent  Mules,  1888,  r;-.  15, 16,  Appendix 
II.,  Scale  JJ.]— By  sect.  1  of  the  Distress  (Costs) 
Act,  1817,  no  person  making  a  distress  for  rent 
where  the  sum  demanded  and  due  shall  not 
exceed  20Z.  shall  take  other  or  more  charges  than 
those  set  forth  in  the  schedule  ;  and  in  the 
schedule  the  charge  for  "man  in  possession  "  is 
2s.  Gd.  per  day.  By  sect.  8  of  the  law  of 
Distress  Amendment  Act,  1888,  the  Lord 
Chancellor  may  make  rules  "  for  regulating  the 
fees,  charges,  and  expenses  in  and  incidental  to 
distresses."  By  r.  15  of  the  Distress  for  Rent 
Rules,  1888,  made  by  the  Lord  Chancellor  under 
the  above  section,  "  no  person  shall  be  entitled  to 
any  fees,  charges,  or  expenses  for  levying  a 
distress,  or  for  doing  any  act  or  thing  in  relation 
thereto,  other  than  those  specified  in  and 
authorised  by  the  table  in  Appendix  II.  to 
these  rules"  ;  and  by  r.  16,  where  the  rent  due 
does  not  exceed  20^.,  the  fees,  charges,  and 
expenses  specified  in  scale  II.  shall  be  allowed. 
Scale  II.  allows  "  for  a  man  in  possession,  is.  Gd. 
per  day  :  to  provide  his  own  board  in  every 
case." 

Held— that  the  Lord  Chancellor  had  power 
under  sect.  8  of  the  Law  of  Distress  Amendment 
Act,  1888,  to  make  rules  authorising  a  scale  of 
fees,  charges,  and  expenses  which  should 
supersede  the  scale  in  the  schedule  to  the 
Distress  (Costs)  Act,  1817,  and  that  therefore 
the  charge  of  is.  Gd.  per  day  for  a  man  in 
possession  authorised  by  the  scale  where  the 
rent  due  did  not  exceed  £20  was  not  ultra  vires. 
Walker   *•.   Retter,    [1911]    1   K.   B.   1103; 

[80  L.  J.  K.  B.  623  ;  104  L.  T.  821  ;  75  J.  P. 
331— Div.  Ct. 

6.  Mvcessire  Charges — Order  for  Trrhlr  Amount 
—Penalty  or  Civil  Deht^ Distress  {Costs)  Act, 
1817  (57  Geo.  3,  c.  93),  s.  2 — Summan/  Juris- 
diction Act,  1884  (47  &  48  Vict.  c.  43),  ss.  4, 
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lir.  TroceAvire—C(»itinued.  \  DOCTORS 

5;  Schedule.] — An  order  under  sect.  2  of  the 
Distress  (Costs)  Act,  1817,  for  the  recovery  of 
treble  the  amount  of  excess  charges  taken  on 
the   levying   of    a   distress    is   enforceable    by 


See  Medicine  and  Pharmacy. 


iprisonment  in  default  of  sufficient  distress  j  QQGS 


in  like  manner  as  an  order  for  the  payment 
of  a  penalty. 

R.  V.  Daly,  Ex  parte  Newson,  104  L.  T.  892 
[75  .J.   P.   333— Div.   Ct 

(b)  Possession. 
See  No.  4,  snjira. 

(c)  Kescue. 
{Ko  paragraphs  in  this  voL  of  the  Digest.] 

(d)  Sale. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


See  Animals. 


DISTRIBUTION. 

See  Descent  and  Distribution. 


DrSTRICT  COUNCILS. 

See  Local  Government. 


DOMESTIC   ANIMALS. 

See  Animals. 


DOMICIL. 

See  Bankruptcy  ;  Conflict  of  Laws. 


DONATIO   MORTIS  CAUSA. 

See  Gifts. 


DOWER. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


DISUSED  BURIAL  GROUND. 

.SW'  P.ukial  and  Cremation. 


DRAINAGE. 

See  Metropolis  ;    Nuisance  ;    Public 
Health  ;  Sewers  and  Drains. 


DITCHES. 

See  Highways  ;   Sewers  and  Drains. 


DIVIDEND   WARRANT. 

See  Companies. 


DIVIDENDS. 

See  Bankruptcy  :  Companies. 


DIVORCE. 


See  Husband  and  Wife. 


DRAMATIC  COPYRIGHT. 

See  CoPYRiOHT    and    Literary    Pro- 
perty. 


DRUGGISTS. 

See  Medicine  and  Pharmacy. 


DRUNKENNESS. 


See  (Criminal    Law  and  Procedure 
Intoxicating  Liquors. 


DOCKS. 

DURESS 

See  Railways  and  Canals  ;  Shipping  '■  ■-'*'»^^***»" 

and   Navigation  ;    Waters    and  See     Contracts  ;     Equity  ;     Water- 

Watercourses,  i  WORKS,  No.  4. 
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DYING    DECLARATIONS. 

Si-i'    C'RIMINAI.    r>AW    AND    ruOCEUUKK. 


EASEMENTS  AND  PROFITS 
A   PRENDRE 

COL. 

I.  In  General 183 

(No  pnragrnphs  In  this  vol.  of  (he  Digest.] 

II.  I'AUTicuLAR  Easements. 

(a)  llishts  of  Way      .        .        .        .183 

(i.)  Ahdndonnipnf  .         .         .  183 

(No  parafiraph-s  in  this  vol.  of  the  Digest.] 

(ii.)  Coiirei/cuice    .  .         .183 

(iii.)  Ejccesdre  User      .         .         .184 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(iv.)  Grant  of  BifjU     .        .        .  184 
(v.)  Prescription  .         .         .184 

(Ko  paragraphs  in  this  vol.  of  the  Digest.] 

{y\.)  Private  Rigid  of  Way  .         .184 
(v'u.)  Wa  11  of  Kicessit y         .         .  184 

(J)  Riglits     of    Water    and    Water- 
courses       184 

(c)  Right  to  Light      .         .         .         .185 
(No  jiaragraphs  in  this  vol.  of  the  Digest.] 
(<Z)  Right  to  Support  .         .         .         .185 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Various 185 

[No  paraf^aphs  in  this  vol.  of  the  Digest.) 
See  also  Fisheries,  Nos.  1,  3. 

I.  IN  GENERAL. 

[No  p.iragraphs  in  this  vol.  of  the  Digest.] 

II.  PAETICULAR  EASEMENTS. 

(a)  Rights  of  Way. 

See  also  HIGHWAYS,  No.  1. 

(i.)  Ahandonment. 

[No  paragiaihs  in  this  vol.  of  the  Digest] 

(ii.)  Conveyance. 
See  also  LANDLORD  and  Tenant,  No.  2. 

1.  Peser ration  of  Pi y lit  of  Way— Easement  in 
futuro— <:'<*(.v«a«^  to  ^' Make  and  Provide'' 
Crosslay  over  Tramiray  —  Time  Indefinite  — 
Interest  in  Laud — Perpetuity — Personal  Cove- 
nant —  Implied  Sti/)iilation —  Encnmh ranee.'] — 
In  1889  the  defendant  conveyed  to  the  plain- 
titf's  predecessors  in  title  a  strip  of  land  for  a 
tramway,  the  deed  containing  a  reservation 
by  the  vendors  of  the  right  to  cross  the  line 
at  tvi'o  points  to  be  selected  by  them,  and  a 
covenant  by  the  purchasers  to  "  malie  and 
provide  "  crossings  at  the  points  selected  by 
the  vendor  on  notice  being  given.  In  1892 
the  defendants  gave  notice  of  one  point 
selected,  and  from  that  date  crossed  the  line 
there  from  time  to  time,  but  no  crossing  was 


ever  constructed.  In  1910  the  plaintiff  ob- 
structed tlie  crossing,  and  sought  to  restrain 
the  defendant  from  using  it. 

IIei.d — that  the  reservation  was  void  as 
breaking  tlic  rule  against  perpetuities,  but 
that  the  covenant  contained  an  implied  per- 
sonal obligation  not  to  interfere  with  the  de- 
fendant's crossing,  which  obligation  became 
fixed  and  attached  to  the  land  as  soon  as  the 
point  was  selected,  and  that  the  plaintiff  had 
notice   thereof,    and    was    bound    thereby. 

Siiarpe  v.  Dureant,  55  Sol.  Jo.  423 — Warring- 

[ton,  J. 
Affirmed  on  Appeal  :  see  [1911]  W.  N.  158. 

(iii.)  Excessive   User. 
[No  pnragrnphs  in  this  vol.  of  the  Digest.] 

(iv.)   Grant  of  Piyht. 
See  also  LANDLORD  AND  Tenant,  No.  2. 

2.  Presumption  of  Lost  Grant — Removal  of 
Refuse  hy  Local  Authority.] — The  plaintiff,  the 
owner  of  two  houses,  had  an  easement  of  de- 
positing refuse  from  them  in  a  dust-bin  on 
neighbouring  land.  A.,  belonging  to  the  defen- 
dants. The  local  authority  removed  tlie  refuse 
from  the  dust-bin  for  twenty  years  before 
1902  by  carrying  it  across  A.  and  along  a 
certain  passage,  B.,  over  which  the  owner  of 
A.  had  a  right  of  way.  In  1902  the  refuse 
ceased  to  be  taken  along  the  passage  B.  The 
plaintiff  now  claimed  a  right  of  way  across  A. 
to  the  passage  B.  by  presumption  of  a  lost 
grant.  There  was  no  evidence  of  any  permis- 
sion having  been  given  to  use  any  way  across 
A. 

Held — that  it  was  the  duty  of  the  defen-' 
dants  to  have  the  refuse  removed,  that  the 
local  authority  did  not  remove  it  as  agents 
for  the  plaintiff,  and  that  a  lost  grant  could 
not  be  presumed. 

Foster  v.  Eichmond,  9  L.  G.  R.  70 — Eady,  J. 

(v.)  Prescription. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(vi.)  Private  Right  of  Way. 

3.  Obstruction  by  Locking  Gates — Off^er  to 
Provide  Keys.] — It  is  an  obstruction  to  a  person's 
free  right  of  way  if  another  person  locks  gates 
across  such  way,  and  it  is  no  answer  to  the  com- 
plaint as  to  the  obstruction  to  say  that  keys  for 
the  gates  will  be  supplied. 

Guests  Estates,  Ld.  v.  Milner's  Safes,  Ld., 
[28  T.  L.  R  59— Eady,  J. 

(vii.)    Way  of  Necessity. 
See  Landlord  and  Tenant,  No.  2. 

(b)  Rights  of  Water  aad  Watercourses. 

4.  La?id  Drainage — Negligence  in  Stopping  up 
Watercourse  and  Substituting  therefui-  a  Pipe 
Drain  of  too  A'arrow  Dimensions  —  Unity  of 
Ownership  —  Requisition  on  Title — Efect  of 
Reply  to.] — The  plaintiff  was  occupier  of  a 
farm    from    the    house,    premises    and    fields 
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II.  Particular  Easements— Continued . 
whereof  certain  covered  watercourses  had  run 
for  a  period  of  twenty  years  before  action 
brought  into  an  open  watercourse,  known  as 
the  Old  Mill  Brook,  on  adjoining  land  of  the 
defendants.  The  plaintiff  claimed  that  under 
the  Prescription  Act,  1832,  or  in  the  alter- 
native by  prescription  from  time  immemorial, 
he  was  entitled  as  tenant  of  the  farm  under 
the  Ecclesiastical  Commissioners  (the  owners 
of  the  fee)  to  the  continuance  of  an  uninter- 
rupted passage  of  water  and  drainage  from 
the  said  farm  into  the  Old  Mill  Brook.  The 
defendants  filled  up  the  Old  Mill  Brook  and 
substituted  therefor  a  pijie  drain,  after  which 
the  plaintiff's  farm  was  flooded  and  his  crops 
were  injured.  He  alleged  that  this  injury  was 
occasioned  owing  to  the  ])ipc  drain  having 
been  so  constructed  that  it  could  not  carry 
away  all  the  drainage.  When  the  defendants 
purchased  their  land  they  received  the  fol- 
lowing answer  in  reply  to  a  requisition  on 
title  a.s  to  casements  :  "  We  do  not  know  of 
any  easements  ;  but  whatever  there  are 
they  are  reserved."  The  defendants  pleaded 
(a)  that  the  plaintiff  was  entitled  to  no  case- 
ment, there  having  been  unity  of  ownership 
and  possession  by  the  plaintiff's  landlord  of 
the  land  occupied  by  the  plaintiff  and  de- 
fendants respectively,  and  also  unity  of 
tenancy  Ijy  the  plaintiff  of  his  farm  and  the 
land  of  the  defendants  over  which  he  claimed 
the  easement  before  the  tenancy  and  owner- 
ship were  severed  ;  (b)  that  the  pipe  was 
substituted  for  the  open  ditch,  because  the 
ditch  had  become  choked  up  ;  (c)  that  the 
pipe  drain  was  properly  laid  ;  and  (d)  that 
the  flooding  and  injury  to  the  plaintiff's  land 
was  caused  by  a  stoppage  in  a  pipe  or  water- 
course on  the  plaintiff's  land. 

Held,  upon  the  facts — that  the  plaintiff's 
propcxty  had  been  injured  by  floods,  and  that 
the  floods  were  caused  by  the  negligence  of  the 
defendants. 

Held  further— that  although  there  had 
been  unity  of  ownership  and  possession  by  the 
plaintiff's  landlord  of  the  land  now  occupied 
by  the  plaintiff  and  the  defendants  respec- 
tively, and  also  unity  of  tenancy  by  the  plain- 
tiff of  his  present  farm  and  of  the  land  of  the 
defendants  over  which  he  claimed  an  easement 
of  flow,  all  easements  must  be  deemed  to  have 
been  reserved. 

LoNGTON  V.  Committee  of  Visitors  of  Win- 
[wicK  Asylum,  75  J.  P.  348— Grantham,  J. 

(c)  Right  to  Light. 

INo  paragiaiilis  In  this  vol.  of  tliu  Digest.] 

(d)  Right  to  Support. 

(No  I'iiinfira]  lis  in  tills  vol.  of  the  Digest.l 

(e)  Various. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


ECCLESIASTICAL  CHARITY. 

See  Charities, 


ECCLESIASTICAL   LAW. 

COL. 

I.  Chapels 186 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Church  of  England. 
(a)  Discipline        and        Ecclesiastical 

Offences 186 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/>)    Ornaments     and      Erections    in 

Churches 186 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

IlA.  Advowsons 186 

[No  paragraphs  In  this  vol.  of  the  Digest.) 

III.  Churchwardkns      ....  186 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Clergy 186 

V.  Dilapidations         ,        .        .        .186 

[No  jjaragraphs  in  this  vol.  of  the  Digest.] 

VI.  Ecclesiastical  Courts         .        .  1S7 
VII.  Endowments 187 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VIII.  Faculties 187 

IX.  First  Fruits  and  Tenths    .        .  187 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

X.  Glebe 187 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XI.  Tithe 187 

See  also  Wills,  No.  10. 

I.  CHAPELS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  CHURCH  OF  ENGLAND. 

(a)  Discipline  and  Ecclesiastical  Offences. 
[No  paragraphs  in  this  vol.  of  the  Digest.) 

(b)  Ornaments  and  Erections  in  Churches. 

[No  paragrarihs  in  this  vol.  of  the  Digest.] 

1 1  A.  ADVOWSONS. 

[No  ]iaiagiiiplis  ill  this  vol.  of  the  Digest.] 

III.  CHURCHWARDENS. 

[No  jiaragiaphs  in  this  vol.  of  the  Digest.] 

IV.  CLERGY. 

1.  Baptist  j\Jinisfer — Termination  of  Emploij- 
ment — Effect  of  Beniijnotion  ax  from  a  Future 
Date — Riglit  to  Withdraw  Resignation.'] — A 
Baptist  minister,  who  expresses  his  intention  to 
resign  his  ministry  on  or  before  a  certain  date, 
at  a  formal  meeting  of  the  communicants  of  his 
church,  does  not  thereby  terminate  his  employ- 
ment. If  a  Baptist  minister  does  definitely 
resign  his  appointment,  as  from  a  future  date, 
he  may,  before  that  date  arrives,  withdraw  his 
resignation  at  a  formal  meeting  of  the  com- 
municants of  the  church,  although  the  meeting 
is  not  such  as  would  have  power  to  appoint  a 
new  minister. 

NiCKSON  i\  Dolphin,  56  Sol,  Jo.  123— Warring- 

[ton,  J. 

V.  DILAPIDATIONS. 

[No  jiaragraphs  in  this  vol.  of  the  Digest.) 
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VI.  ECCLESIASTICAL   COURTS. 

.S'(V  N.I.  2,  infra. 

VII.  ENDOWMENTS. 

VIII.  FACULTIES. 

2.  Aiipllratioii  for  I'aciill ij  fo  Jlui/d  Vuhlh- 
JJIrmentary  tycliool  on  Conscrnttctl  (Iroinul— 
"  Kcclemixtical  Fit rptmcs '' — KilncatioiiAct,  VM2 
(2  E(l\v.  7,  c.  42),  .«.  7  ((>).]— In  1885  the  churcli 
of  Holy  Apostles  was  erected  at  Charlton  Kings, 
the  cost  of  erection  being  entirely  defrayed  out 
of  the  benefactions  of  one  Jliggs.  The  church, 
together  with  the  land  surrounding  it,  was  con- 
scc-ratcd  in  the  same  year.  The  incumbent  of 
the  church  applied  to  the  Chancellor  of  the 
diocese  of  Gloucester  for  a  faculty  to  authorise 
the  erection  on  the  consecrated  ground  of  new 
public  elementary  schools  by  way  of  substitution 
or  supplement  for  existing  schools  standing  on 
unconsecrated  ground,  and  the  sale  or  gift  of  a 
strip  of  the  consecrated  land  for  the  purpose  of 
widening  or  straightening  a  certain  road  if  it 
should  at  any  time  be  required.  The  application 
was  opposed  by  the  trustees  of  the  will  of 
IMr.  Higgs  and  by  certain  parishioners.  The 
Chancellor  held  that  no  one  of  the  purposes  of 
the  Education  Act,  1!)02,  could  be  described  as  an 
ecclesiastical  purpose,  although,  having  regard  to 
sect.  7,  sub-sect.  G,  religious  instruction  was 
incidental  to  certain  non-provided  schools,  and 
that  a  faculty  could  not  be  granted  on  appeal. 

Held — that  the  Court  had  jurisdiction  to 
grant  a  faculty  to  authorise  the  erection  on  con- 
secrated ground  of  the  proposed  school  which 
was  to  be  governed  by  a  trust  deed  so  framed 
as  to  secure  that  tlie  religious  instruction  given 
ill  the  school  should  be  in  accordance  M'ith  the 
princi[)les  of  the  Church  of  England. 

Li  re  Bettison  ((187-i)  L.  K.  4  A.  &  E.  294) 
followed. 

Decision  of  Chancellor  of  Diocese  of  Gloucester 
(suh  nom.  VicAR  OF  Holy  Apostles,  Chaelton 
Kings  r.  Higgs,  75  J.  V.  543)  reversed. 

COKKE     V.     RAINGER,     CoRKE     r.     HiGGS,     28 
[T.  L.  R.  130— Ct.  of  Arches. 

IX.  FIRST   FRUITS   AND   TENTHS. 

[No  paragraph.s  in  this  vol.  of  the  Digest.] 


X.  GLEBE. 

(No  paragraphs  i 

XI.  TITHE. 


this  vol.  of  the  Digest.) 


3.  Cow]))ihonj  Hedeniption-.Practice —  Costs 
— Paijment  into  Conrt — A/i/iIicotion  for  Invest- 
ment— Ertraorilinarii  Tithe  HeiJemption  Aet, 
188G  (45)  &  50  Vict.  'e.  54),  .v.  5  (4).]— The  Dean 
and  Chapter  of  Canterbury  Cathedral  were  the 
owners  of  extraordinary  tithe  charged  on  the 
lands  of  W.  W.  applied  to  the  Board  of  Agricul- 
ture for  compulsory  redemption,  and  under  their 
direction  paid  the  assessed  amount  of  redemption 
money  into  Court.  The  Dean  and  Chapter 
applied  by  summons  for  investment  of  the  re- 
demption   money.      The    Extraordinary    Tithe 


Redemption  Act  provides  that  tlie  money  may 
be  dealt  with  as  if  it  were  money  paid  in  under 
the  Tithe  Commutation  Acts.  None  of  these 
Acts  contain  any  direction  as  to  costs. 

HiCLD-  -that  the  Court  had  jurisdiction  to  deal 

with  the  custs,  and  they  must  be  paid  by  W.,  the 

landowner  seeking  compulsory  redemption. 

In    re  Graiiam-Wigan,   [l!tll]    2   Ch.    4.38; 

[105  L.  T.  405— Neville,  J. 


EDUCATION. 

COL. 

1.  Maintenance  op  Schools     .        .  188 

11.  Endowed  Schools  Acts        .        .  189 

III.  Religious  Instruction         .        .  189 

IV.  School   Attendance  and   Child 

Labour 189 

V.  Teachers  and  Officers. 

(r/)  Teachers 1!»1 

(/y)  Officers 192 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  Miscellaneous        .        .        .        .192 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

See  also  Charities,  No.  2 ;  Ecclesias- 
tical Law,  No.  2  ;    Negligence, 

Nos.  2,  8,  4. 

I.  MAINTENANCE  OF  SCHOOLS. 

1.  riihlie  Klementuni  SeltooJ—rroridcd  and 
Non-jirorided  Selnuds  'ijwal  F.duratioii.  Antho- 
ritii—Tedrhers'  S/thiries  Itiijht  to  JHferrntiate 
—Fail'ureto  3[ai nidi n  and  Keep  KfHeient— Board 
ofEdueatioii — Decision,  of  Jloc  rd — /ul  neat  ion  Act, 
1902  (2  Edw.  7,  e.  42),  .«.  7  (:!),  IG.]— The  duty 
of  maintaining  and  keeping  efficient  a  non-pro- 
vided school  imposed  upon  a  local  education 
authority  by  sect.  7  of  the  Education  Act,  1902, 
is  a  matter  wliich  can  be  a  "  question  "  between 
the  authority  and  the  school  managers  so  as  to 
come  within  the  jurisdiction  of  the  Board  of 
Education. 

A  local  education  authority  refused  to  pay 
salaries  to  teachers  in  a  non-provided  school  at 
the  same  rate  as  it  paid  the  teachers  in  provided 
schools.  The  managers  of  the  non-provided 
school  complained,  and  the  Board-  of  Education 
directed  an  inquiry,  the  result  of  which  was  a 
report  that  the  local  education  authority  had 
failed  to  maintain  the  school  and  keep  it  efficient. 
The  "  questions  "  required  by  sect.  7,  sub-sect.  3, 
to  be  determined  by  the  Board  of  -Education 
were  :  "  (1.)  Whether  the  local  education  autho- 
rity have  in  fixing  and  paying  the  salaries  of 
the  teachers  fultilied  their  duty  under  sect.  7, 
sub-sect.  1,  of  the  Act  ;  (2.)  Whether  the  salaries 
ins«-ted  in  the  teachers'  present  agreements  are 
reasonable  in  amount  and  ought  to  be  paid  by 
the  autliority,  or  what  salaries  the  authority 
ought  to  [lay."  The  Board  purported  to  give  its 
decision  in  a  document  which  failed  to  deal  with 
the  matter  in  issue. 

Held — that  inasmuch  as  the  Board  had  not 
determined  the  questions,  the  decision  must  be 
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I.  Maintenance  of  Schoola—Contimed. 
quashed  by   certiorari,   and  a   mandamus  must 
issue  commanding  the  Board  to  determine  the 
question. 

The  ri.tjht  of  a  local  education  authority  to 
differentiate  between  schools  in  regard  to  the 
scale  of  salaries  or  the  standard  of  efficiency,  in 
the  absence  of  special  circumstances  appropriate 
to  the  differentiation,  discussed. 

Decision  of  C.  A.  (sub  nom.  R.  v.  Jhxird  of 
Education,  Ex  Parte  The  Managers  of  O.iford 
Street  School,  Swamea,  [1910]  2  K.  B.  165  ;  79 
L.  J.  K.  B.  692  ;  102  L.  T.  578  ;  74  J.  P.  259  ;  26 
T.  L.  R.  422  ;  8  L.  G.  R.  549)  affirmed. 
Board  of  Education  v.   Rice,  [1911]  A.  C. 

[179  ;  80  L.  J.  K.  B.  796  ;  104  L.  T.  689  ;  75 

J.  P.  393  ;  27  T.  L.   R.  378  ;  55  Sol.  Jo.  440  ; 
9  L.  G.  R.  652— H.  L. 

•2.  yon-prorided  School — Management  —  ^47;- 
pointmcnt  of  Caretaher  and  Cleaner — Educa- 
tion Act,  1902  (2  Edw.  7,  c.  42),  s.  7.]— The 
education  authority,  and  not  the  managers  of  a 
non-provided  school,  have  the  right  to  appoint 
the  caretaker  and  cleaner  of  such  a  school.  The 
managers  have  the  duty  to  see  that  the  school  is 
kept  clean  and  properly  cared  for,  but  the 
primary  duty  is  on  the  education  authority,  the 
managers'  duty  arising  hj  way  of  supplement 
and  assistance  "to  that  authority. 

Decision  of  Hamilton,  J.  ([1911]  1  K.  B.  222  ; 
80  L.  J.  K.  B.  380 ;  104  L.  T.  36  ;  75  J.  P.  33  ;  27 
T.  L.  R.  64  ;  8  L.  G.  R.  1059)  reversed  (Vaughan 
Williams,  L.J.,  dissenting). 
GiLLow  r.  Durham  County  Council,  [1911] 

[2  K.  B.  1074  ;  81  L.  J.  K.  B.  1 ;  105  L.  T. 

535  ;  75  J.  P.  561  ;  27  T.  L.  R.  576  ;  55  Sol.  Jo. 
725;  9  L.  G.  R.  1112— C.  A. 

II.  ENDOWED  SCHOOLS  ACTS. 

3.  Scheme  —  Power  if  Ifc(ulmaxter  to  E-rpcl 
Pupil — Expulsion  of  Pupil — Action  hy  Parent 
against  Headmaster  —  Endowed  Schools  Act, 
1869  (32  &  33  Vict.  c.  56),  s.  45.]— A  scheme 
framed  under  the  Endowed  Schools  Act,  1869, 
gave  the  headmaster  of  a  school  the  power 
of  expelling  boys  for  any  adequate  cause  to 
be  judged  by  him.  A  boy  having  been 
expelled  from  the  school  by  the  headmaster  for 
what  the  latter  considered  to  be  an  adequate 
cause  the  boy's  father  sued  the  headmaster, 
claiming  damages  for  breach  of  implied  con- 
tract. 

Held — that  the  action  failed,  inasmuch  as 
the   plaintiff   was  bound  by   the   scheme,  and 
the  headmaster  had   bond   -fide  exercised  the 
power  of  expulsion  given  thereby. 
Wood  v.  Prestwich,  104  L.  T.  388  ;  75  J.  P. 

[285  ;    27    T.  L.   R.    2(i8  ;    55    Sol.   Jo.  292— 
Div.  Ct. 

III.  EELIGIOUS   INSTRUCTION. 

See  Ecclesiastical  Law.  Xo.  2. 

IV.  SCHOOL  ATTENDANCE  AND  CHILD 
LABOUR. 

4.  Bye-laio  as  to  School  Attendance — Cliild 
^'•Boieficially    Employed  " — Onus   of    Proof] — 


A  bye-law  made  by  an  education  authority 
provided  that  the  parent  of  every  child  of  not 
less  than  five  nor  more  than  fourteen  years  of 
age  should  cause  such  child  to  attend  school 
unless  there  was  a  reasonable  excuse  for  non- 
attendance.  The  bye-law  also  provided  that 
"  a  child  between  thirteen  and  fourteen  years 
of  age  shown  to  the  satisfaction  of  the  local 
authority  to  be  beneficially  employed  shall  not 
be  required  to  attend  school  if  such  child  has 
obtained  a  certificate "  of  having  made  a 
certain  number  of  attendances.  On  a  prose- 
cution by  the  education  authority  of  a  parent 
for  not  causing  a  child  of  thirteen  to  attend 
school  : — 

Held — that  under  the  bye-law,  the  onus  of 
proving  that  the  child  was.  exempt  from 
the  necessity  of  attendance,  upon  the  ground 
that  she  was  beneficially  employed,  rested  upon 
the  parent ;  that  the  justices  were  not  intended 
to  be  the  judges  of  what  was  beneficial  employ- 
ment ;  and  that  in  deciding  that  nursing  was 
a  beneficial  employment,  they  were  usurping 
the  function  of  the  education  authority. 
HoLLOWAY  V.  Crow,    [1911]   1  K.  B,  636  ;  80 

[L.  J.  K.  B.  153  ;  104  L.  T.  73  ;  75  J.  P.  77  ; 
27  T.  L.  R.  140  ;  9  L.  G.  R.  89— Div.  Ct. 

6.  PeasonaUe  Excuse  for  Non-attendance  — 
Efficient  InMruction  Given  in  other  31an)wr.'\ 
— A  bye-law  made  by  an  education  authority 
provided  that  the  parent  of  every  child  of  not 
less  than  five  years  or  more  than  fourteen 
should  cause  such  child  to  attend  school  unless 
there  was  a  reasonable  excuse  for  non-atten- 
dance. It  also  provided  that  the  following 
reason,  inter  alia,  should  be  a  "  reasonable 
excuse" — viz.,  that  the  child  was  under  effi- 
cient instruction  in  some  other  manner. 

Held — that  justices  had  jurisdiction  to  de- 
cide that  the  fact  that  efficient  education,  so 
far  as  a  particular  child  was  concerned, 
was  being  given  in  some  other  manner  than  in 
a  public  elementary  school  was  a  reasonable 
excuse  within  the  meaning  of  the  bye-law, 
without  deciding  that  such  education  was  as 
efficient  as  that  which  the  child  would  have 
received  at  a  public  elementary  school. 
Bevan  v.   Shears,  [1911]    2  K.  B.   936;    80. 

[L.    J.    K.    B.    1325  ;    75    J.    P.    478  ;    27 

T.  L.  R.  516  ;    9  L.  G.  R.   1066— Div.  Ct. 

6.  Attendance  Order— Neglect  to  Provide 
Efficient  Instruction  —  Evidence  —  Elementary 
-Education  Act,  1876  (39  &  40  Vict.  c.  79), 
•v.  11.] — The  appellant  was  summoned  for 
neglecting  to  provide  efficient  elementary  instruc- 
tion for  a  child.  Evidence  was  given  that  the 
child  was  attending  a  private  school  where  there 
was  only  one  room  which  was  contiguous  to  a 
factory,  and  that  the  general  equipment  was  not 
efficient.  It  was  also  proved  that  the  child  was 
not  being  provided  with  efficient  elementary 
instruction  at  the  school  in  question.  The  magis- 
trate found  that  the  appellant,  as  the  parent  of 
the  child,  had  habitually  and  without  reasonable 
excuse  neglected  to  provide  efficient  elementary 
instruction,  and  he  made  an  order  that  the  child 
should  attend  another  school. 
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IV.  School  Attendance  and  Child  Labour— O'm- 

ti  nurd. 
llRi,!)  —that  even  assiiinins  that  the  evidence 
as  to  the  buildini;  and  eqiiipnient  of  the  scliool 
which  the  child  was  attending  was  irrelevant, 
the  nia;Tistrate  had  applied  his  mind  to  tlie  right 
point  and  had  found  as  a  fact  that  the  child  was 
not  being  provided  with  efficient  elementary 
instructio7i,  and  therefore  that  he  was  justified 
in  making  the  order  in  question. 
SuiERS  c.  Stevenson,  105  L.  T.  522  ;  75  J.  P. 
[141  ;  9  L.  G.  K.  1137— Div.  Ct. 

7.  Aflend'i nee  Order — Xon-compliance—Sum  - 
m<im  Adjourned  for  Sir  J/onth.s  —  Difi'ereiit 
Juntlceii  —  lle-henrhig  —  Kridenee  that  Educd- 
tioii  of  Children  Inxiijfieieiit  when  Summons 
Finallii  Heard  —  AdmiKxihilifi/  —  Elementari/ 
Fdneafwn  Acts,  1873  (36  &  37  Vict.  c.  8GJ, 
s.  21  ;  and  187(5  (30  &  40  Vict.  c.  79),  s.  12.]— 
The  parent  of  two  children  was  summoned 
under  sect.  12  of  the  Elementary  Education 
Act,  1876,  for  non-compliance  with  an  at- 
tendance order.  The  summonses  were  first 
heard  on  September  10th,  1910,  and  were  then 
adjourned  for  six  months.  On  March  11th, 
1011,  the  parent  was  summoned  under  sect.  24 
of  the  Elementary  Education  Act,  1873,  to  pro- 
duce the  children,  but  he  did  not  do  so,  and 
the  summonses  were  further  adjom-ned  until 
March  25th.  A  week  before  that  date  the,  chil- 
dren were  examined  by  the  Director  of  Educa- 
tion, and  were  found  by  him  to  have  been 
inefficiently  educated.  The  evidence  of  this 
examination  was  admitted  by  the  justices  at 
the  hearing  on  March'  25th,  on  the  ground'  that 
as  the  education  of  the  children  was  defective 
at  that  date,  the  inference  could  be  drawn  that 
it  was  defective  when  the  summons  was  issued. 
The  justices  convicted  the  parent. 

Held — (1)  that  the  evidence  as  to  the  result 
of  the  examination  of  the  children  in  March, 
1911,  was  relevant,  and  in  the  circumstances 
was  properly  admitted  ;  and  (2)  that  although 
different  justices  were  sitting  on  the  various 
days  when  the  summonses  were  heard,  the  pro- 
ceedings were  regular,  inasmuch  as  there  was 
a  complete  re-hearing  on  each  occasion. 
R.  i>.  Walton,  Ex.  parte  Button,  75  J.  P.  558; 

[27  T.  L.  E.  569;  9  L.  G.  R.  1231— Div.  Ct. 

V.  TEACHERS  AND  OFFICERS. 

(a)  Teachers. 

8.  Headmistress  —  Right  to  Salary  ivhen 
"  Absent,  through  Illness  "  —  Absence  from 
School  during  Pregnancy.']  —  The  plaintiff,  a 
married  woman,  was  the  headmistress  of  one 
of  the  defendants'  schools.  By  the  terms  of 
her  employment  she  was  entitled  in  case  of 
absence  through  illness  to  full  pay  for  a 
month,  after  which  time  the  defendants  were 
entitled  to  take  into  consideration  the  circum- 
stances of  the  case  as  to  whether  she  was 
entitled  to  anything  further. 

Held — (1)  that  "  absence  through  illness  " 
was  not  confined  to  a  period  of  absence 
during  actual  illness  but  included  the  period 


of  convalescence  and  also  absence  occasioned 
by  approacliing  illness  ;  but  (2)  that  the 
absence  of  the  plaintiff  for  a  period  of  three 
months  before  her  child  was  born  because  in 
the  defendants'  view  it  was  not  desirable  that 
the  elder  school  children  should  see  tlie 
plaintiff  in  her  then  condition  was  not  absence 
through  illness,  and  as  such  absence  was  due 
to  the  defendants'  request  they  were  liable 
for  her  salary  during  that  period. 

Davies  v.  Ebbw  Vale  Urban  District  Coun- 

[ciL,   75    J.    P.    533;    27   T.    L.    II.    543;    9 

L.  G.   R.   1226— Channell,  J. 

9.  Ilesignation — Xiftice — Salary  during  Vnca' 
tion.] — The  plaintiff  was  engaged  as  a  teacher 
by  the  education  committee  of  the  defendant 
corporation  at  a  yearly  salary  payable 
monthly  subject  to  three  mouths'  notice  on 
either  side.  Being  asked  to  resign  the  plain- 
tiff gave  notice  of  resignation  in  March,  1909, 
adding  that  the  notice  was  to  take  effect  on 
August  31st,  1909.  The  education  committee 
thereupon  gave  the  plaintiff  a  counter-notice 
to  terminate  the  engagement  on  July  31st, 
1909,  when  the  holidays  began. 

Held — that  the  plaintiff'  was  not  entitled 
to  anv  salary  for  the  month  ending  August 
31st,  1909. 

Hann  v.  Plymouth  Corporation.  9  L.  G.  R. 
[61— Div.  Ct. 

(b)  Officers. 

[No  paragraphs  in  this  vul.  of  the  Digest.] 

VI.  MISCELLANEOUS. 

[No  paragraplis  in  Uiis  vol.  of  tlie  Digest.] 
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I.  Disqualification    . 

[No  paragraphs  in  this  vol.  of  the  Digest.} 

II.  The  Election 193 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Illegal  Practices        ,        .        .  193 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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Elections — Continued.  COL. 

IV.  Lodger  Votes          .        .        .        .193 
V.  Petition 194 

[No  paragi-aplisiiu  this  vol.  of  the  Digest.] 

VI.  Occupation  Voters        .        .        .  I'JI 

VII.  Ownership  Voters         .        .        .  197 

VIII.  Revising  Barristers     .        .        .  197 

IX.  Service  Franchise         .        .        .198 

X.  Miscellaneous        ....  198 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  LOCAL  Government,  Nos.  12, 17. 

I.  DISQUALIFICATION. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  THE  ELECTION. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  ILLEGAL  PRACTICES. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  LODGER  VOTES. 

1.  Furnished  Bedroom  at  Fire  Sldllingsi  a 
Week— Rebutting  Deelaration — Rateable  Value 
of  House  Under  Fourteen  Pounds  —  Parlia- 
■mentar>i  and  ^luiiicipal  Registration  Act,  1878 
{41  &  42  Vict.  c.  20),  ,s-.  23.]— The  appellant,  in 
due  form  and  with  the  proper  declaration, 
claimed  to  have  his  name  inserted  in  the  list  of 
lodger  voters.  The  declaration  stated  that  the 
appellant  paid  5.x.  a  week  for  a  furnished  bed- 
room. The  rateable  value  of  the  house  in  which 
the  appellant  lodged  was  less  than  £14  per 
annum.  The  appellant  did  not  appear  at  the 
revision  court  to  support  his  claim  although 
notice  had  been  served  that  his  claim  would  be 
opposed.  The  revising  barrister  held  that  the 
prima  facie  case  established  by  the  declaration 
attached  to  the  claim  had  been  rebutted,  and 
disallowed  the  claim. 

Held — that  the  revising  barrister  was  entitled 
to  weigh  the  prima  facie  case  made  by  the 
declaration  against  the  rebutting  case  furnished 
by  the  rate-book,  and  in  the  absence  of  further 
evidence  to  hold  that  the  claim  was  not 
established. 

AiNSWORTH  V.  Clerk  to  Cheshire  County 

[Council,  104  L.  T.  62  ;  7.5  J.  P.  116  ;  27 

T.  L.  R.  82  ;  9  L.  G.  R.  21  ;  2  Smith,  Reg.  248 

— Div.  Ct. 

2.  Occupation  as  Sole  Tenant  —  Daughters 
Sleepi)ig  in  One  of  Tioo  Bedrooms  —  Wife  and 
Children — Representation  of  the  People  Act, 
1867  (30  &  31  Vict.  c.  102),  s.  4.]— These  were 
two  cases  stated  by  a  revising  barrister.  In  S.'s 
case,  which  was  a  claim  to  be  inserted  in  a 
list  of  lodgers,  it  appeared  that  in  one  of  the 
two  bedrooms  occupied  by  S.,  in  respect  of 
which  he  made  his  claim,  his  three  daughters 
were  accustomed  to  sleep.  The  barrister  held 
that  S.  had  not  occupied  separately  and  as  sole 
tenant  that  bedroom,  and  as  he  found  that  the 
bedroom  occupied  by  S.  was  by  itself  of  i 
sufficient  value,  he  disallowed  the  claim. 

In  G.'s  case,  which  was  also  a  lodger  clai 


it  appeared  that  in  the  bedroom  occupied  by 
G.,  in  respect  of  which  he  madehis  claim,  there 
slept  in  one  bed  G.  and  his  wife,  and  in  an- 
other bed  G.'s  two  chikken.  The  barrister 
held  that  G.  had  not  occupied  the  bedroom 
sei)arately  and  as  sole  tenant. 

Held — that,  in  each  case,  the  claimant  had 
occupied  separately  and  as  sole  tenant  the  room 
or  rooms  and  was  entitled  to  be  on  the  lodgers' 
list. 

Searle  r.  Clerk  of  Staffordshire  County 
[Council  ;  Gough  r.  Clerk  of  Stafford- 
shire  County  Council,  104    L.  T.  61  ;  75 
J.  P.  116  :  9  L.  G.  R.  24 ;  2  Smith,  Reg.  244— 
Div.  Ct, 

3.  Value  of  Lodgings — Rateable  Value  of 
Whole  House  —  Evidence  —  Representation  of 
the  People  Act.  1867  (30  &  31  Vict.  c.  102)  s.  4.] 
— On  the  hearing  of  a  claim  to  a  vote  in  respect 
of  the  lodger  franchise,  the  fact  that  the  rateable 
value  of  the  house,  of  which  the  lodgings  form 
part,  is  less  than  £8  a  year,  is  admissible  but  not 
conclusive  evidence  upon  the  question  of  the 
sufficiency  or  insufficiency  of  the  value  of  the 
lodgings  to  support  the  claim. 

R.  r.  Allen,    Ex  parte  Griffiths,  74  J.  P 

[454  ;  8  L.   G.  R.   979  ;  2    Smith,  Reg.  227— 

Div.  Ct. 

4.  Occupancy  of  Qualifying  Premises  enjoyed 
as  Part  Remuneration  for  Services — Representa- 
tion of  the  People  Acts,  1868  (31  &  32  Vict.  c.  48), 
s.  4,  and  1884  (48  &  49  Vict.  c.  3),  s.  2.]— A 
Roman  Catholic  priest  claimed  the  lodger  fran- 
chise in  respect  of  occuijancy  of  rooms  of  the 
requisite  annual  value  in  the  rectory  of  the 
priest  to  whom  he  was  appointed  assistant.  The 
claimant  paid  no  money  rent  for  the  rooms,  but 
was  entitled,  as  part  of  his  official  salary,  to 
board  and  lodging  in  the  rectory  if  accommodation 
was  there  available. 

Held — that  the  claimant  was  entitled  to  be 
enrolled  as  a  lodger. 

Doyle  t'.  Craig,  [1911]  8.  C.  493  ;  48  Sc.  L.  R. 
[109— Ct.  of  Sess. 

V.  PETITION. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  OCCUPATION  VOTERS. 

5.  Occupier  of  "  Dwelling-house  " — Separate 
Dwellings — Landlord  Resident  in  House — Land- 
lord Rated  for  whole  House —  Occupier  not 
Separately  Rated  —  Objection  —  Prima  Facie 
Proof^Rebuttal — Representation  of  the  People 
Act,  1867  (.30  &  31  Vict.  c.  102),  ss.  3,  7— Poor 
Law  Assessment  and  Collection  Act,  1869  (32  <fe 
33  Vict.  c.  41),  ss.  3,  4,  19— Parliamentary  and 
Municipal  Registration  Act,  1878  (41  &  42 
Vict.  c.  26),  ss.  14,  28  (10),  (11).]— A  person 
objecting  to  the  name  of  a  voter  in  a  list 
of  electors,  as  the  occupier  of  a  dwelling- 
house,  having  given  prima  facie  proof  of  the 
ground  of  objection  within  the  meaning  of 
sect.  28,  sub-sect.  10,  of  the  Parliamentary  and 
Municipal  Registration  Act,  1878,  by  proving  (1) 
that  the  dwelling-house  formed  part  of  a  building 
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VI.  Occupation  Voters  — ('i>//,ti/n/rd. 
which  would  itselt:  be  ordhiarily  described  as  a 
dwelling-house  ;  (2)  that  the  landlord  resided 
in  the  building ;  and  (8)  that  the  landlord 
was  rated  for  the  whole  of  the  building,  the 
voter  proved  that  no  services  were  rendered  by 
the  landlord,  that  the  landlord  claimed  no  right 
and  never  in  fact  exercised  any  right  of  control 
over  the  dwelling-house,  and  that  at  the  time  of 
letting  the  dwelling-house  no  terms  werespecitic- 
ally  mentioned  either  by  the  landlord  or  the 
voter  except  as  to  the  number  and  situation  of 
the  rooms  constituting  the  dwelling-house,  the 
amount  of  the  rent,  and  the  times  at  which  it  was 
jiayable.  The  premises  occupied  by  the  voter 
did  not  come  within  the  provisions  of  sects.  3  or 
4  of  the  Poor  Kate  Assessment  and  Collectioa 
Act,  1869. 

The  Div.  Ct.  held  that,  in  the  absence  of  any 
positive  evidence  of  the  landlord  giving  up  con- 
trol of  the  dwelling-house,  the  voter  had  not 
proved  himself  entitled  to  have  his  name  inserted 
in  the  list  within  sub-sect.  11  of  sect.  28  of  the 
Act  of  1878.     On  appeal  :— 

Held — that  the  voter  was  not  entitled  to  have 
his  name  inserted  in  the  list,  upon  the  ground 
that  he  had  not  been  rated  or  paid  rates  in 
respect  of  the  premises  occupied  by  him,  and  the 
owner  could  not  in  such  a  case  be  legally  rated 
instead  of  the  occupier. 

Decision  of  Div.  Ct.  (10.3  L.  T.  668  ;  75  J.  P. 
113  ;  27  T.  L.  R.  79  ;  9  L.  G.  R.  27)  affirmed  on 
different  grounds. 
Kent  v.  Fittall  (No.  4),  [1911]  2  K.  B.  1102  : 

[81   L.  J.  K.  B.  82  ;  10.5  L.  T.  422  ;  75  J.  P. 

378  ;    27   T.    L.    R.    564  ;    55  Sol.  Jo.   687  ;   9 
L.  G.  R.  999  ;  2  Smith,  Reg.  279— C.  A. 

6.  Ohjrctlon — Prima  facie  proof — Efidence— 
Iti'Jiutfal—Parliainenta)-)/  and  Municipal  Regiis- 
triition  Act,  1878  (41  &  42  Vict.  c.  26),  s.  28  (9), 
(10),  (11).] — At  the  court  of  a  revising  barrister 
an  objector  gave  prima  facie  proof  of  the  three 
facts,  as  set  out  in  Xmt  v.  Fittall  (No.  4)  {mp)-a). 
The  name  of  the  same  person  had,  in  the  previous 
year,  appeared  in  the  similar  list  for  the  same 
qualifying  property,  the  same  objector  had  then 
made  the  same  objection  and  proved  the  same 
facts,  the  person  objected  to  had  given  evidence 
and  been  cross-examined,  and  the  same  revising 
barrister  had  retained  his  name  in  the  list.  The 
revising  barrister  refused  to  require  the  person 
objected  to  to  adduce  evidence  or  to  be  cross- 
examined,  and  held  that  the  objection  failed, 
irpon  the  ground  that  in  the  circumstannes^^/'ma 
facie  proof  of  the  objection  had  not  been  given. 

Held — that  the  decision  of  the  ,  revising 
barrister  was  wrong,  inasmuch  as  j)ri)}id  facie 
proof  of  the  objection  had  been  given  and  there 
was  no  evidence  before  him  to  rebut  it. 

Kent  V.  Fittall  (No.  4)  {^sujjva)  applied. 
Kent    ■;;.    Fittall    (No.    5).   105   L.   T.  428 ; 
[9  L.G.  R.  1186— C.  A. 

7.  Objection  to  Voter — Hearsay  Ecidence  in 
Support  of  Claim — Admissibility — Ajjpeal — Par- 
liavientary  Voters  Registration  Act,  1843  (6  &  7 


Vict.  c.  18),  .V.  GB—Parlianientari/  and  Municipal 
Reyist ration  Act,  1878  (41  &  42  Vict.  c.  20), 
.■.•.  28.]— Objection  was  taken  to  the  retention  of 
a  person's  name  on  the  occupation  list  on  the 
ground  that  the  apartments  occupied  by  him 
were  not  occupied  free  of  control  of  his  landlord 
and  were  not  separately  rated  or  rateable  ;  and 
prima  facie  proof  of  the  objection  was  given. 
The  person  objected  to  did  not  .appear  in  support 
of  his  claim  to  be  on  the  register,  but  a  party 
agent  who  was  in  court  stated  that  he  had 
authority  to  appear  on  his  behalf.  The  agent 
did  not  call  the  person  objected  to  or  his 
landlady  to  rebut  the  objection,  but  relied 
on  tlie  evidence  offered  by  the  town  clerk. 
The  revising  barrister  examined  the  person 
employed  by  the  town  clerk,  who  was  one 
of  a  staff  of  canvassers,  and  he  produced  his 
canvass-book  containing  his  notes  made  at  the 
time,  and,  reading  therefrom,  he  deposed  that  he 
had  been  expressly  informed  by  the  landlady 
that  the  premises  occupied  by  the  person  objected 
to  were  let  to  him  unfurnished,  that  he  had 
separate  and  exclusive  occupation,  and  that  she 
performed  no  services  for  him  and  exercised  no 
control  over  the  premises.  On  this  evidence, 
which  was  uncontradicted,  the  revising  barrister 
held  that  the  prima  facie  evidence  was  rebutted, 
and  he  accordingly  retained  the  name  of  the 
person  objected  to  on  the  list  of  voters. 

Held — (1)  that,  as  it  was  clear  that  the 
barrister  could  not  have  purported  to  admit  this 
evidence  as  being  legally  admissible,  and  as  his 
decision  was  one  of  law,  or  of  mixed  fact  and 
law,  an  appeal  lay  to  the  High  Court,  notwith- 
standing sect.  65  of  the  Parliamentary  Registra- 
tion Act,  1843  ;  and  (2)  that  there  was  no 
sufficient  or  proper  evidence  to  establish  the 
relinquishment  by  the  landlady  of  the  right  to 
control,  and  therefore  the  objection  had  not 
been  rebutted. 

Astell  v.  Barrett,  103  L.  T.  905  ;  75  J.  P. 

[225  ;    27  T.  L.  R.  205  ;  55  Sol.  Jo.  237  ;   9 

L.  G.  R.  253  ;  2  Smith,  Reg.  256— Div.  Ct. 

8.  Premises  Separately  Rated  —  Landlord 
Paying  Rates — Right  of  Occupier  to  Vote — 
Representation  of  'the  People  Act,  18G7  (30  & 
31  Vict.  c.  102),  ss.  3,  7.]— During  the  qualify- 
ing period  the  appellant  was  the  inhabitant 
occupier  as  tenant  of  the  whole  of  premises  in  a 
parish  in  a  borough.  The  premises  were  sepa- 
i-ately  rated  and  were  of  the  yearly  value  of  £12. 
His  name  appeared  in  the  rate-book.  The  land- 
lord did  not  reside  on  the  premises,  but  he,  by 
.arrangement  with  the  local  authority  and  the 
appellant,  paid  the  rates  assessed  on  the  appel- 
lant as  occupier,  the  overseers,  however,  reserv- 
ing their  rights  against  the  appellant  in  case 
the  landlord  failed  to  pay  the  poor  rate. 

Held — that  the  appellant  was  the  rated 
occupier  of  the  qualifying  premises,  and  as  he 
had  effectively  paid  the  rates  he  was  entitled 
to  have  his  name  inserted  in  Division  I.  of  the 
Occupiers'  List. 

Xent  V.  Fittall  (No.  i)\(si/pra)  distinguished. 

Smith  v.  Newman,  105  L.  T.  631  ;  28  T.  L.  R. 
[19  ;  56  Sol.  Jo.  16  ;  9  L.  G.  R.  1254— Div.  Ct. 
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VI.  Occupation  Yotevs— Continued. 

9.  InJiahitant  Iluuxeholdei' — Occupation  of 
Portion  of  House — Subsequent  Occupation  of 
Entire  House — Succession.~\ — J.'s  name  appeared 
on  the  list  of  voters  as  "inhabitant  house- 
holder "  of  part  of  a  house  ;  J.  had  during  portion 
of  the  qualifying  period  in  fact  occupied  part  of 
the  house,  a  sub-tenant  of  J.'s  occupying  the 
remaining  part  ;  but  on  the  determination  of  the 
sub-tenancy  J.  went  into  possession  of  and 
occupied  the  entire  house  during  the  remainder 
of  the  (jualifying  period. 

Held  (Lord  O'Brien,  L.C.J.,  dissenting) — 
that  the  claimant  was  entitled  to  a  vote,  and 
that  it  was  unnecessary  that  the  qualifying 
premises  should  have  been  set  out  in  the  list  of 
voters  as  a  house  in  succession  from  part  to  the 
whole  of  the  premises. 


Jackson 


Mahon,  [1911]   2  I.  II.  318— C.  A., 
[Ireland. 


VII.  OWNEESHIP  VOTERS. 

10.  Freehold\House  inCity — Two-storey  Build- 
ing —  Lower  Storey  Let  to  Tenant  —  Upper 
Storey  Occupied  by  Owner — Represeixtation  of 
the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  *\  24.'] 
— The  appellant,  D.,  was  the  freeholder  of  a  two- 
storey  building  in  a  city.  Each  storey  formed  a 
separate  dwelling-house  entered  by  a  separate 
outer  door.  The  appellant  occupied  the  upper 
storey,  while  the  lower  storey  was  let  to  a 
tenant.  The  appellant  and  the  tenant  of  the 
lower  storey  were  each  entitled  to  be,  and  were 
in  fact,  registered  as  voters  in  respect  of  their 
occupation  on  the  list  of  occupation  voters  for 
the  city.  The  appellant  claimed  to  have  his 
name  inserted  in  the  list  of  ownership  voters  for 
the  county  in  respect  of  such  freehold  house. 

In  a  second  case,  that  of  the  appellant  P.,  the 
facts  were  similar  to  those  in  D.'s  case,  except 
that  the  lower  storey  was  unoccupied. 

Held — that,  in  either  case,  the  appellant's 
claim  was  not  barred  by  sect.  24  of  the  Eepre- 
sentation  of  the  People  Act,  1832,  and  that  he 
was  entitled  to  have  his  name  inserted  in  the 
list  of  ownership  voters  for  the  county. 

Douglas  r.  Sanderson  ;    Potts   v.  Sander- 

[SON,  [1911]  1  K.  B.  166  ;  80  L.  J.  K.  B.  294 

103  L.  T.  841  ;  75  J.  P.  108  ;  27  T.  L.  R.  81 

55  Sol.  Jo.  94  ;  9  L.  G.  R.  1  ;  2  Smith,  Reg 

227— Div.  Ct. 


VIII.  REVISING   BARRISTER. 

11.  Power  of  Iievi.sini/  Barrister  to  Amend 
List — Bona  fide  Mistake  not  Tending  to  Mislead.^ 
Where  the  name  of  a  voter,  otherwise  duly 
qualified,  appeared  in  the  supplemental  list  of 
inhabitant  householders  for  the  registration  ixnit 
of  A,  polling  district  of  B,  and  the  qualifying 
premises  were  situate  in  the  same  unit,  polling 
district  of  C,  and  the  revising  barrister,  being 
satisfied  that  the  error  arose  from  a  bona  fide 
mistake  and  that  no  person  had  been  thereby 
misled  or  prejudiced,  transferred  the  name  from 
the  list  for  B  to  the  list  for  C. 


Held — that  he  had  power  to  make  such 
amendment. 

Gregg  v.  Kennedy,  [1911]  21.  R.  196— C.  A., 

[Ireland. 

IX.  SERVICE  FRANCHISE. 

12.  Bates  paid  by  Employer — '■'■  Another  Person" 
—Representation  of  the  People  Act,  1867  (30  & 
31  Vict.  c.  102),  ss.  3,  7 —Poor  Rate  Assessment 
Act,  1869  (32  &  33  Vict.  e.  41),  ss.  7,  19— 
Repre-Hentation  of  the  People  Act,  1884  (48  & 
49  Vict.  G.  3),  s.  9.]— The  appellant  claimed  to 
have  his  name  inserted  on  Division  II.  of  the 
Occupiers'  List  in  virtue  of  his  occupation  of  a 
house  as  servant  of  his  employer  and  in  respect 
of  which  house  the  employer  was  rated  and  paid 
the  rates.  Apart  from  the  effect  of  this  fact  it 
was  admitted  that  the  claim  was  good. 

Held — that  the  claimant  came  within  the 
terms  of  sects.  3  and  9  (8)  of  the  Representation 
of  the  People  Act,  1884,  and  was  to  be  deemed 
to  be  the  occupier  of,  and  was  to  be  deemed  to  be 
rated  in  respect  of,  the  house  in  question ;  and 
therefore  that  the  claim  was  good. 
Chesterton  r.  Gardom,  [1911]  W.  N.  227  ;  28 

[T.  L.  R.  55  ;  56  Sol.  Jo.  92  ;  9  L.  G.  R.  1274— 
Div.  Ct. 

13.  "  Dwelling-house  is  not  Inhabited  by  any 
Person  under  ivhom  such  Man  Serves  " — Repre- 
sentation of  the  People  Act,  1884  (48  Vict.  c.  3), 
s.  3.] — An  attendant  in  a  certain  institution 
occupied  as  part  of  his  emoluments  a  separate 
bedroom  in  a  building  of  the  institution  known 
as  the  "First  House,"  and  in  respect  thereof 
claimed  to  be  enrolled  in  the  register  of  voters. 
The  sole  power  of  appointment  and  dismissal 
of  attendants  in  the  institution  was  held  by  a 
doctor,  who  was  chief  medical  superintendent 
thereof,  and  who  did  not  reside  in  the  "  First 
House."  The  claimant  and  other  attendants 
were  bound  to  obey  the  orders  of  an  assistant 
medical  superintendent  who  resided  in  that 
building,  and  of  the  head  attendant  who  did 
not  reside  therein  ;  both  of  these  were  entitled 
to  effect  changes  in  the  rooms  of  ordinary 
attendants,  but  the  latter  was  subordinate  to 
the  former,  and  both  were  subordinate  to  the 
chief  medical  superintendent,  to  whom  they  had 
to  report  the  matter  if  they  had  occasion  to 
suspend  an  ordinary  attendant,  as  they  were 
entitled  to  do.  During  the  chief  medical  super- 
intendent's absence,  on  holiday  or  otherwise,  his 
powers  of  control  in  the  "  First  House "  were 
delegated  by  him  to  the  medical  superintendent 
who  resided  there,  and  who  was  appointed  by 
the  governing  body  of  the  institution. 

Held — that  the  "  First  House  "  was  not  "  in- 
habited by  any  person  under  whom"  the  claimant 
served  in  the  sense  of  sect.  3  of  the  Representa- 
tion of  the  People  Act,  1884,  and  that  accordingly 
he  was  entitled  to  be  enrolled  in  the  register  of 
voters. 

Shortt  v.  Wright,  48  Sc.  L.  R.  123— Reg.  App. 
[Ct.,  Scotland. 

X.  MISCELLANEOUS. 

[No  paragraphs  iii  this  vol.  of  the  Digest.] 
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ELECTRIC     LIGHTING    AND 
POWER. 


1.    t'oNTUACT    FOR    Sui'l'LY 
Jl.    GENKHAMA' 

1.  CONTRACT  FOR  SUPPLY. 


COL. 
.  1!)!) 


1.  '■' S)ij)j)Iij"  of  Elect ricitij — Municipal  Cor- 
porativn — >Shjjj>Ii/  of  Fittings  and  Appliances — 
Ultra  \hes— Electric  Lighiinq  Act,  1882  (45  & 
46  Vict.  c.  56),  s.  10.]— Under  sect.  10  of  the 
Electric  Lighting  Act,  1882,  a  local  authority 
which  is  authorised  to  supply  electricity  has  no 
power  to  supply  fittings  and  appliances  for  use 
by  consumers.  The  "supply"  of  electricity 
under  the  section  is  completed  at  the  consumer's 
terminals. 
Attorney-General  r.  Leicester  Corpoea- 

[tion,  [1910]  2  Ch.  359;  80  L.  J.  Ch.  21  : 

103  L.  T.  214  ;  74  J.  P.  385  ;  26  T.  L.  R.  568  ; 

9  L.  G.  R.  185— Neville,  J. 

2.  Supply  of  Encrfiii — Tramioaiis — Agreement 
—  Construction.'] — In  1899  the  urban  district 
council  of  W.  were  authorised  to  supply 
electricitj'  within  their  district.  In  1900  they 
agreed  with  the  plaintiff  company  that  for 
ten  years  the  company  should  take  over  their 
obligations  and  liabilities  relating  to  the 
supply  of  electrical  energy  within  the  district. 
In  1902  the  corporation  of  N.  agreed  with 
the  W.  urban  district  council  to  take  the 
electrical  energy  required  for  working  tram- 
ways in  W.  from  the  plaintiff  company.  On 
March  23rd,  1903,  the  W.  urban  district 
council  assigned  to  the  plaintiff  company  the 
undertaking  of  the  council  under  the  Order, 
and  all  rights,  powers,  privileges,  and  liabili- 
ties, duties,  and  obligations  under  the  Order 
with  a  power  of  repurchase  at  the  expira- 
tion of  forty-two  j^ears  or  in  the  event  of  the 
company  going  into  liquidation.  The  boun- 
daries of  N.  were  altered  so  as  to  include 
the  W.  district,  and  the  N.  corporation  said 
that  after  the  expiration  of  the  ten  years  they 
were  not  bound  to  get  their  supply  of  electrical 
energy  from  the  plaintiff  company  for  tram- 
ways in  the  W.  district. 

Held — that  the  corporation  were  still  bound 
to  take  from  the  plaintiff"  company  the  electri- 
cal energy  required  for  tramways  in  the  W. 
district. 

Newcastle-upon-Tyne  Electric  Supply  Co., 
[Ld.  v.  Newcastle-upon-Tyne  Corpora- 
tion, 75  J.  P.  97  ;  9  I..  G.  R.  161— Eady,  J. 

II.  GENERALLY. 

3.  Brealiing  vjj  Street — Street  not  RepairaMe 
hy  Local  Authority — Ultra  vires — Trespass — 
Electric  Lighting  Act,  1882  (45  &  46  Vict,  c.  56), 
ss.  12,  Vd— Electric  Lighting  (Clauses)  Act,  1899 
(62  &  63  Vict.  c.  19),  Sched.,  s.  12  (2).]— Under 
sects.  6  and  7  of  the  Gasworks  Clauses  Act,  1847, 
as  adapted  to  electric  lighting  undertakings  by 
the  Electric  Lighting  Act,  1882,  the  undertakers 
are  empowered  to  break  up  streets,  subject  to 


certain  restrictions.  Ry  sect.  13  of  the  Act  of  1882 
(which  is  substantially  repeated  in  sect.  12,  sub- 
sect.  2,  of  the  schedule  to  the  Electric  Lighting 
(Clauses)  Act,  1899),  nothing  in  that- Act  or  in 
any  Act  incorporated  therewith  shall  authorise 
the  undertakers  to  break  up  any  street  whicli  is 
not  repairable  by  the  local  authority  without  the 
consent  of  the  person  by  whom  such  street  is 
repairable  or  the  written  consent  of  the  Board  of 
Trade  to  be  given  after  notice  to  such  person  and 
after  an  opportunity  has  been  given  to  him  to 
state  his  objections  thereto. 

Held  (Kennedy  L.J.  dissenting) — that,  where 
there  was  no  person  by  whom  the  street  was 
repaii'ablc,  the  section  operated  as  an  absolute 
prohibition  against  the  breaking  up  of  the  street 
by  the  undertakers. 

Held,  therefore,  that,  where  a  strip  of  land 
adjoining  a  street  repairable  by  the  local  authority 
had  been  dedicated  to  the  public  .by  the  owner 
and  had  become  part  of  the  street,  but  was  not 
repairable  either  by  the  local  authority  or  by 
the  owner  or  by  any  other  person,  the  local 
authority,  as  undertakers  for  the  supply  of 
electric  light  in  their  district,  had  no  power  to 
break  up  that  portion  of  the  street. 

Decision  of  Warrington,  J.  ([1911]  W.  N. 
66  ;  104  L.  T.  335  ;  55  Sol.  Jo.  347)  re- 
versed. 

Andrews    v.  Abertillery    Urban    District 

[Council,  [1911]  2  Ch.  398  ;  80  L.  J.  Ch. 

724  ;     105    L.    T.    81  ;     75    J.    P.    449  ;     9 

L.  G.  R.  1009— C.  A. 


EMBEZZLEMENT. 

See  Criminal  Law  and  Procedure. 


EMBLEMENTS. 

See    Agriculture  ;     Landlord     and 
Tenant  ;  Real  Property. 


EMIGRATION. 

See  Shipping  and  Navigation. 


EMPLOYERS'   LIABILITY. 

See  Master  and  Servant. 


ENDOWMENT. 

See  Charities  ;  Ecclesiastical  Law, 
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ENGINEERS    AND    ENGI- 
NEERING   CONTRACTS. 

See  Building   Contracts,    Engineers  and 
Architects. 


EQUITY. 

ESTATE    DUTY. 

See  Death  Duties. 
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EQUITABLE   ASSIGNMENT. 

See  Choses  in  Action  ;  Mortgages, 

EQUITY. 

See  also  Gifts,  No.  I. 

1.  nuli/e  Tnfluenrr—Parnit  and  Chihl— Mort- 
gage bg  rnmarrird  Damihter  to  xeciire  Parent's 
DeU—PresnmptUm  of  Parental Inltuenve—  Onus 
o/P?w/.]— Transactions  in  the  nature  of  bounty 
from  child  to  parent  arc  in  equity  always 
regarded  with  the  greatest  jealousy  when  taking 
place  before  the  child  is  completely  emancipated 
from  the  parental  influence,  and  this  principle  is 
not  confined  to  gifts  or  donations  properly 
so  called,  but  extends  to  other  benefits  ;  for 
example,  to  a  security  executed  in  favour  of  the 
parent's  creditor.  In  the  case  of  a  daughter, 
who,  having  no  means  of  subsistence  of  her  own, 
continues,  after  coming  of  age,  to  live  under  her 
father's  roof,  the  parental  influence  almost 
necessarily  continues,  and  the  mere  fact  that  she 
has  for  some  years  been  of  full  age  does  not  put 
an  end  to  the  presumption  that  she  is  still  acting 
under  that  influence.  Where,  therefore,  the 
parent  borrows  money  upon  the  security  of  a 
document  executed  by  an  unmarried  daughter 
living  under  his  roof  it  is  incumbent  upon  the 
tender  to  ascertain  and  assure  himself  not  only 
that  she  understood  what  she  was  doing,  but 
also  that  she  was  not  acting  under  parental 
influence. 

London  and  Westminster  Loan  and  Dis- 

[count  Co.,  Ld.  v.  Bilton,  27  T.  L.  R..184— 

Joyce,  J. 

2.  Courersion— Order  for  Sale  of  Real  Estate.'] 
—An  absolute  order  for  sale  made  within  the 
jurisdiction  of  the  Court  in  an  administration 
action  operates  as  a  conversion  from  the  date  of 
the  order. 

Ariwld  V.  Bivon  ((1874)  L.  R.  19  Eq.  113) 
and  HgeU  v.  3n'Mn  ((1884)  2-5  Ch.  D.  735) 
approved. 

Fauntleroy  v.    Beebe,   [1911]    2   Ch.   2.57' 

[80  L.  J.  Ch.  654  ;  104  L.  T.  704  ;    55  Sol.  Jo! 
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ESTATE   AGENT. 

See  Agency  ;  Auctions  and  Auc- 
tioneers ;  Sale  op  Land  ; 
VaIjUers  and  Appbaisers. 


ESTATE  TAIL. 

See  Real  Property. 


ESTOPPEL. 

See  also  Charities,  No.  9  ;  Companies, 
No.  52  ;  Contract,  No.  3  ;  InsurI 
ANCE,  No.  14 ;  Landlord  and 
Tenant,  No.  2  ;  Magistrates, 
No.  16. 

1.  Settlem07it  —  Action  for  Admi7mtration  — 
Compromise— Order  of  Court— Suh sequent  Pro- 
ceedings to  set  aside  Appoiutment.^—ln  an  action 
by  the  mortgagee  of  a  life  interest  under  a  settle- 
ment against  the  trustees  for  administration,  a 
compromise  was  effected  and  confirmed  by  the 
Court,  all  parties  interested  under  the  settlement 
being  parties  thereto.  Subsequently  proceedings 
were  commenced  by  C.  and  H.,  who  were  parties 
to  the  compromise  in  the  previous  action,  against 
the  P.  Company,  who  were  also  parties  to  the 
compromise,  to  set  aside  certain  appointments 
made  under  a  power  in  the  settlement  before  the^ 
compromise. 

Held— that  the  plaintiffs  were  not  debarred 
from  raising  the  question  of  the  validity  of  the 
appointments  on  the  ground  that  they  had  been 
parties  to  the  compromise  in  the  previous 
action,  as  this  issue  had  not  been  previously 
raised. 

Decision  of  Neville,  J.  ([19101  W.  N.  163  ;  79 
L.  J.  Ch.  640  ;   103  L.  T.  131)  affirmed. 
Cloutte  r.  Storey,  [1911]  1  Ch.  18  ;  80  L.  J. 
[Ch.  193  ;  103  L.  T.  617— C.  A. 

2.  Signature  to  Document  oUained  hy  Fratid — 
Docnment  signed  in  Ignorance  of  Contents — ■ 
Guarantee— Defence  of  Non  est  factum— iV^^fZi- 
qence— Proximate  Cause  of  Zns.?.]— The  defen- 
dant signed  a  document,  which  purported  to  be 
a  continuing  guarantee  by  him,  up  to  a  certain 
amount,  of  the  payment  by  R.  of  any  sum  which 
might  at  any  time  thereafter  be  or  become  due 
from  R.  to  the  plaintiffs,  a  banking  company,  on 
the  general  balance  of  his  banking  account  with 
them.  In  fact  the  defendant  had  been  induced 
by  the  fraud  of  R.  to  sign  the  document,  without 
reading  it,  and  not  -  knowing  that  it  was  a 
guarantee,  but  supposing  it  to  "be  a  document  of 
a  different  character.  Subsequently  to  the 
signature  of  the  document  by  the  defendant,  R. 
forged  the  signature  of  an  attesting  witness  to  it, 
and  handed  it  to  the  plaintiffs.  The  jury,  in 
answer  to  a  question  put  to  them  by  the  judge, 
found  that  the  defendant  was  negligent  in 
signing  the  document. 

Held— that  in  an  action  on  the  supjiosed 
guarantee  the  defendant  ^\as  not  estopped  from 
denying  that  he  had  contracted  to  guarantee  the 
debt  of  R.,  inasmuch  as  he  was  under  no  duty  to 
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Estoppel — Co7iti  nnvd. 

the  plaintiffs  in  ilic  matter,  and  the  proximate 

cause  of  the  plaintiffs'  loss  was  the  fraudulent 

action   of  K.   and   not    the  defendant's  supposed 

negligence. 

Foster  v.  MacliitDwn  (  (18G'.})  L.  II.  4  C.  P. 
704)  discussed. 

Decision  of  Pickford,  J.,  afHrmcd. 
Carlisle  and  Cumberland  Banking  Co.  r. 

[Bragg,  [1911]  1  K.  B.  489  ;  80  L.  J.  K.  B. 
472  ;  104  L.  T.  121— C.  A. 

3.  Claim  for  Rent  under  Agreement — Specially 
Indorsed  Writ  —  Admission  by  Defendant  — 
Claim  for  Further  llents  vnder  Agreement — 
Defence  of  no  Consideration. '\ — Where  a  defen- 
dant,, when  sued  under  Ord.  14  by  a  specially 
indorsed  writ  for  the  amount  of  certain  rents 
due  to  the  plaintiff  from  the  defendant  under 
an  agreement,  has  filed  an  affidavit  admitting 
that  he  owes  money  for  rents  due  under  the 
agreement,  he  is,  if  sued  subsequently  for 
further  rents  under  the  same  agreement, 
estopped  from  setting  up  the  defence  that  there 
was  no  consideration  for  the  agreement,  and 
this  is  so  although  there  was  no  specific  allega- 
tion in  the  statement  of  claim  on  the  specially 
indorsed  writ  that  there  was  consideration  for 
the  agreement. 

Cooke  v.  Rickman,  [1911]   2  K.  B.  112.5  ;  81 
[L.J.  K.  B,  38  ;  5.5  Sol.  Jo.  668 -Div.  Ct. 


EVIDENCE. 


I.  In  General. 
(cf)  Admissibility 


COL. 
.  20.3 

(6)  Affidavits 204 

[No  paragraphs  in  this  vol.  of  the  Digest] 

(c)  Miscellaneous 204 

II.  Documents. 

(a)  In  General 20.5 

fNo  parapraplis  in  this  vol.  of  the  Digest.] 

(5)  Certificates 205 

[No  paragraphs  in  tliis  vol.  of  tlie  Digest.] 
((•)  Entries  in  Books,  Reports,  etc.         .  205 
(c7)  Public  Documents  ....  205 
[_No  paragraphs  in  this  vol.  of  the  Digest.] 

in.  Perpetuating  Testimony     .        .  205 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Presumption. 

(a)  Of  Death 205 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(]>')  Generally 205 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Criminal  Law,  I.  (b)  ;  Food, 
No.  15 ;  Game,  No.  3  ;  Street 
Traffic,  No.  2. 

I.  IN  GENERAL. 

(a)  Admissibility. 

Ste  also  Education,  No.  7  ;  Pleading, 
No.  1  ;  Trade  Marks,  No.  12. 

1.   Convicted  Felon — Co2)y  of  Conviction — Pre- 
sumjMve  Proof  of  Commission  of  the  Crime.] — 


Where  a  convicted  felon,  or  the  ix-rsdiial  repre- 
sentative of  a  convicted  munlci-ci-  wIki  1i;is  liccn 
executed,  brings  any  civil  proceed  in. _;■  td  csialilish 
claims,  or  to  enforce  ri.ulits,  which  result  to  the 
felon  or  to  the  convictcij  (esintcr  I'rom  his  own 
crime,  the  conviction  is  adiiiissilih'  in  evidence, 
not  merely  as  proof  of  the  conviction,  but  also  as 
presumptive  proof  of  the  commission  of  the 
crime. 

Dictum  of  Bramwell,  L.J.,  in  Ley  man  v. 
Latimer  (  (1878)  3  Ex.  D.  352)  doubted! 

Yates  and  Others  v.  Kijffin-Taylor  and  M'arli 
([1889]  W.  N.  141)  disapproved. 

In  the  Estate  of  Crippen,  [1911]  P.  108  ; 
[80  L.  J.  P.  47  ;  104  L.  T.  224  ;  27  T.  L.  R. 
258  ;  55  Sol.  Jo.  273— Evans,  Pres. 
See  S.  C.  under  Executors,  II.  (k). 

2.  Declaration  of  Deceased  Person — Declara- 
tion Against  Interest.] — In  a  probate  suit  it  was 
alle-cd  IIkiI  I  he  testatrix  destroyed  her  will  at  a 
time  wlicn  she  was  not  of  sound  mind,  memory, 
or  understanding.  Under  the  will  which  had 
been  destroyed  her  husband  took  a  life  interest 
in  her  estate,  whereas  under  an  ante-nuptial 
settlement  he  was,  in  the  events  that  had 
happened,  entitled  absolutely  to  her  estate. 

Held — that  a  statement  by  the  husband,  who 
had  died  before  the  suit  was  brought,  that  he 
did  not  think  the  testatrix  was  of  sound  mind 
when  she  destroyed  her  will,  w^as  admissible  in 
evidence  as  being  in  disparagement  of  his  own 
title  by  limiting  it  to  a  life  estate. 
Fawke  r.  Miles,  27  T.  L.  R.  202— Evans,  Pres. 

(b)  Affidavits. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Miscellaneous. 

3.  Practlre—Wttites.s^-OhTHjation  t'>  Produce 
Documents— DociniK'iits  not  ilir  Proiwrtij  hut 
inthe  Plnj-siral  J'osscs.si,,,/  of  Witness  -Forrir/n 
Tribunals  Evidence  Act,  1856  (19  &  20  Vict., 
c.  113),  .s\  5]. — A  servant  who  is  called  upon  to 
produce  documents  at  a  tiial  or  at  an  examina- 
tion under  the  Foreign  Tribunals  Evidence  Act, 
1856,  and  who  has  the  physical  possession  of  the 
documents  is  not  bound  to  produce  them  unless 
it  can  be  shown  that  he  has  such  possession, 
custody,  or  control  of  the  documents  as  would 
empower  him  to  show  or  produce  them  in  evi- 
dence without  violating  his  duty  towards  his 
employer. 

Decision   of    Div.  Ct.    (28   T.  L.    R.    36  ;     56 
Sol.  Jo.  74)  reversed  upon  this  point  (Kennedy, 
L.J.,  dissenting). 
ECCLES     &      Co.     V.     LOUIvSVILLE     AND    NASH- 

[VILLE  RAILROAD    Co.,  [1912]    1  K.  B.  135  ; 
28  T.  L.  R.  67  ;  56  Sol.  Jo.  107— C.  A. 

4.  Privilege — Puhlic  Policy — Affairs  of  State 
— Statements  to  Lord  Chamherlain.] — The  Lord 
Chamberlain  cannot  be  compelled  to  disclose  in 
evidence  communications  made  to  him  in  his 
official  capacity. 

Decision   of   Darling,    J.    (27   T.    L.    R.    189) 
affirmed. 
West  v.  West,  27  T.  L.  R.  476— C.  A. 
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II.  DOCUMENTS. 

Sri'  also  Highways,  No.  5. 

(a)  In  General. 

[No  paragiafihs  in  this  vol.  of  the  Digest.] 

(b)  Certificates. 

[No  paragraphs  in  this  toI.  of  the  Dfgest.T 

(c)  Entries  in  Books,  Reports,  etc. 
See  also  Bankers,  No.  3. 

6.  Transcript  of  Shorthand  Note  of  Judgment 
—  Ad  miss  ih  Hit  1/  of  Copy  as  Record  Without 
Proof.'] — During  the  trial  of  an  action  some 
question  turned  on  the  proper  construction  to  be 
given  to  a  certain  Act  of  Parliament.  There 
was  tendered,  not  as  evidence  in  the  case,  but  as 
a  record,  and  for  the  purpose  of  construction,  a 
document  which  purported  to  be  a  copy  of  a 
transcript  of  the  shorthand  notes  of  a  judgment 
delivered  by  Lord  Denman  in  1838  on  the  con- 
struction of  that  Act.  It  had  been  produced 
from  among  the  papers  of  one  of  the  parties  to 
the  action  of  1838,  and  it  purported  to  give  a 
correct  report  of  that  judgment. 

Held— that  the  document  might  be  admitted, 
not  as  evidence,  but  as  a  record  of  the  judgment 
and  as  a  statement  of  what  a  previous  learned 
judge  had  said  on  a  former  occasion  as  to  the 
meaning  of  an  Act  of  Parliament,  and  that 
document  must  not  therefore  be  entered  as 
evidence  by  the  registrar  in  the  order  to  be 
made  in  the  present  case. 

Renshaw    v.   Dixon,    [1911]    W.    N.  40;    45 
[L.  J.  N.  C.  92— Warrington,  J. 

(d)  Public  Documents. 

[No  paragiaphs  in  this  vol.  ol  tlic  Digest.) 

III.  PERPETUATING   TESTIMONY. 

[No  paragraphs  in  this  vol.  of  the  Digest. 

IV.  PRESUMPTION. 

(a)  Of  Death. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Generally. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


EXCISE. 

See  Intoxicating  Liquors  ;  Revenue. 


EXECUTION. 

See  also  BANKRUPTCY,  Nos.  4,  11, 16,30  ; 

Companies,  No.  10  ;   Sheriffs  and 

Bailiffs,  No.  1. 

1.  Judgment  against  Company — Postponement 

of  Execution  ohtained  by    Trickery — Voluntary 

Liquidation — Leave  to  Proceed  with  Krecution — 

Companies  (Consolidation')  Act,  1908  (8  Edvv.  7, 

c.  69),  s.  140.] — TheplaintifEs  obtained  judgment 


against  the  defendant  company  on  February  24th, 
1911,  and  their  solicitor  applied  on  February  2.5th 
to  the  company's  solicitor  to  obtain  and  send  to 
him  the  company's  cheque  in  payment  of  the 
judgment  debt.  The  plaintiffs'  solicitor  was  led 
to  believe  by  the  solicitor  and  by  a  director  of 
the  company  that  a  cheque  would  be  sent  in  a 
few  days,  and  in  consequence  he  delayed  issuing 
execution,  but  he  was  not  told,  and  did  not  Icnow, 
that  on  February  25th  a  notice  had  been  sent  out 
convening  a  meeting  of  the  company  for 
March  6  th  for  the  purpose  of  passing  a  resolu- 
tion for  the  voluntary  liquidation  of  the  company, 
on  the  ground  that  the  company  was  unable  to 
pay  its  debts.  The  meeting  was  held  on  March  6th 
and  the  resolution  for  voluntary  liquidation  was 
passed.  On  the  same  day,  the  judgment  debt 
not  having  been  paid,  the  plaintiffs  issued 
execution. 

Held — that  the  postponement  of  execution 
liad  been  caused  by  a  triclv  on  the  part  of  the 
defendant  company,  and  that  the  plaintiffs, 
tlierefore,  ought  not  to  be  prevented  from  pro- 
ceeding with  their  execittion. 

Tn  re  Vron  Colliery  Co.  ((1882)  20  Cli.  D.  442) 
distinguished. 

Armorduct    Manufacturing    Co.,    Ld.    v. 

[General  Incandescent  Co.,  Ld.,  [1911]  2 

K.  B.  143  ;  80  L.  J.  K.  B.  1005  ;  104  L.  T.  805  ; 

18  Manson,  292— C.  A. 


EXECUTORS   AND 

ADMINISTRATORS. 

COL. 

I,  Executors  Generally     .        .        .  207 

II.  Grant    op    Letters  of   Adminis- 

tration. 
(a)  Administration  Bonds    .         .         .     208 
(ft)  As  on  an  Intestacy  .         .         .     208 

(c)  Citation 209 

[No  paragraphs  in  this  vol.  of  the  Digest. 

(d)  Creditors 209 

(e)  Crown  Rights  ....     209 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/)  Cum  Testamento  A?me,vo  .  .  209 
(_</)  Be  Bo7iis  Non  ....  209 
(/<)  Foreigners 209 

[No  paragraphs  in  this  vol.  of  the  Digest.! 
(i)  Limited  Grants       ....     209 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(Ji)  Passing  Over .         .         .         ,         .     209 
(V)  Presumption  of  Death  of  Next  of 

Kin 210 

[No  paragraphs  in  this  vol.  of  the  Digest] 
(w)  Renunciation  ,         .         .         .210 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 
(«)  Revocation  of  Grant      ,        ,        .210 

[No  paragraj^hs  in  this  vol.  of  the  Digest] 
00  Generally 210 

iNo  pnrn(.-7ni.hs  In  tliis  \o\.  of  tlie  Digest.] 
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Executors  and  Administrators-  Continued. 

III.  PUOBATK. 

(")  ^'osts 

(No  parai;rai)li&  in  tins  \(jl.  ol  Hit-  Dinesl.J 

(Z*)  ]<:fFect 

(^)  Executor  according  to  the  Tenor    . 

[Nil  i'!ii!if.i!ii  lis  in  ihis  vol.  ol  tlie  Digest.  1 
(rf)  Executor  Misdesciibcd  . 

[No  paragi-aplis  in  this  vol.  of  the  Digest.] 
(e)  Foreign  Wills  .  .  .  . 
(/)  Lost  Will 

[No  paragraph.s  in  this  vol.  of  the  Digest.] 

(//)  Practice 

(ji)  Revocation  of  Probate  , 

IV.  Payment  of  Debts  and  Distri- 

bution OF  Assets. 
{<()  Conveyance  of  Real  Estate     . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
{h)  Insolvent  Estate    .         .         .        . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(6')  Payment  of  Debts  .         .         .         . 

[d)  Payment  of  Legacies 

(e)  Possible  Future  Liabilities 

(/)  Right  of  Retainer  .         .         .         . 
[g)  Tes'tamentary  Exjjenses . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(K)  Specific  Legacies    .        .        .        , 

V.  Powers  and  Liabilities. 
(a).  Carrying  on  Business 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(h)  Liabilities 

(c)  Powers 

VL  Administration  Action 
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See  also  Conflict  of  Laws  (f)  ;  Limita- 
tion OF  Actions,  No.   7  ;  Trusts. 


I.  EXECUTORS  GENERALLY. 

See  also  TRUSTS,  Nos.  fi,  7. 

1.  Executor  Next  of  Kin — Action  Ijy  Executor 
for  Revocation  of  Prohate — Knowledge  of  all  Facts 
at  Bate  of  Prohate  —Estoppel — Laches — Will.^^  — 
An  executor,  who  is  also  next  of  kin  of  the 
testator,  and  who  takes  i)robate  with  knowledge 
of  all  the  facts,  is  not  ilisabled  from  taking  pro- 
ceedings to  contest  the  validity  of  the  will  in  the 
same  manner  as  a  bare  executor  would  be  under 
similar  circumstances.  The  fact  of  his  having 
taken  probate,  if  a  reasonable  explanation  is 
given  for  having  done  so,  does  not  estop  him 
from  afterwards  instituting  proceedings  to 
disaffirm  the  will. 

Whether  there  have  been  laches  on  the  part 
of  the  person  disputing  the  will  is  a  question  of 
fact.  A  certain  amount  of  delay  on  the  part  of 
an  executor,  who  is  also  next  of  kin,  in  insti- 
tuting proceedings  to  prevent  probate,  does  not 
necessarily  amount  to  negligence  on  his  part  or 
warrant  the  Court  in  holding,  notwithstanding 
that  he  had  all  along  full  knowledge  of  the  facts, 
that  it  would  be  inequitable  to  allow  him  to 
proceed  to  impeach  the  will,   especially  if  ^the 


assets  have  not  been  distributed  and  if  his  con- 
duct has  not  led  other  persons  to  alter  their 
position  to  their  own  detriment. 

Williams  r.  Evans,  [1911]  P.  17.5  ;  80L.J.P 

[115;   105   L.    T.    79;    27    T.    L.    R.    506— 

Horridge,  J. 

2.  Executor  not  Appointed  Trustee  —  Ex- 
press Trustee  —  Earmarliing  Entries  —  Imw 
of  Property  Amendment  Act,  1860  (23  & 
24  Vict.  c.  38),  s.  13.]— The  mere  fact  that  an 
executor,  who  is  not  also  appointed  a  trustee  by 
the  will,  retains  a  fund  to  answer  the  claim  of  a 
particular  next  of  kin,  is  not  enough  to  turn  the 
execut(^r  into  an  express  trustee  of  the  fund,  but 
if,  in  addition,  he  earmarks  the  fund  as  the 
fund  of  the  particular  next  of  kin,  and  uses 
express  words  which  show  that  he  intends  to  hold 
the  fund,  not  for  himself  but  for  the  persons 
entitled  to  it,  he  does  become  an  express  trustee 
of  the  fund. 

In  the  Estate    op    Gompertz,    Parken    v. 

[GoMPERTZ.  105  L.  T.  664  ;  56  Sol.  Jo.  11— 

Warrington.  .J. 

II.  GRANT  OF  LETTERS  OF  ADMINIS- 
TRATION. 

Sec  also  Trusts,  No.  20. 

(a)  Administration  Bonds. 

See  also  No.  9,  infra. 

3.  Condition  to  render  a  True  and  Just 
Account  lohenever  recpured  by  Law  so  to  do — 
Particular  Breaches  not  Alleged  —  Statute 
8  &  9  Will.  3,  c.  II,  s.  8.]— An  kdministration 
bond  containing  the  usual  conditions  is  a  bond 
within  the  provisions  of  the  Statute  8  &  9 
Will.  3,  0.  11. 

Cope  r.  Bennett.  Harris  Third  Party,  55 
[Sol.  .Jo.  521— Eady,  J. 

4.  Assignment  —  Practice  —  Summons  before 
Registrar  —  Assignees  —  Representative  Capa- 
city— Right  to  Sue  in  own  Xames — Cou7t  of 
Probate  Act,  1857  (20  &  21  Vict.  c.  77), 
s.  83— Court  of  Probate  Act,  1858  (21  &  22 
Vict.  c.  95),  s.  3.]— An  order  for  the  assign- 
ment of  an  administration  bond  under  sect.  83 
of  the  Court  of  Probate  Act,  1857,  may  be 
made  by  a  registrar  of  the  Probate  Division 
on  a  summons. 

In  the  Goods  of  Rees  ([1896]  AV.  N.  57) 
followed . 

Registrar's  report  on  this  practice  adopted. 

The  assignees,  though  bound  to  hold  all 
moneys  recovered  as  trustees  for  all  persons 
interested  in  the  estate,  need  not  sue  in  a 
representative  capacity,  but  may  sue  simply 
in  their  own  names. 

Sandrey  v.  Michell  ((1863)  3  B.  &  S.  405) 
distinguished. 

Cope  v.  Bennett,  [1911]  ^2  Ch.  488;  105  L.  T. 
[541  ;  55  Sol.  Jo.  725— Eady  J. 

(b)  As  on  an  Intestacy, 

5.  Practice — Condemning  Will  tn  Motion— 
Non-/ij)priir(ince  ,f  Party  Intercstrd^Gra nt  of 
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II.  Grant  of    Letters   of    Administration— Tow- 

tinued. 
Administration  Xotwithstanding  Alleged  Will.'] — 
The  Court  has  power  to  condemn  a  will  upon 
motion.  But  where  a  party  interested  failed  to 
appear  on  such  motion,  thouofh  served  with  a 
citation,  and  personally  served  with  notice 
of  the  motion,  and  not  being  professionally 
advised,  appeared  to  be  ignorant  of  her  rights, 
the  Court  confined  itself  to  granting  adminis- 
tration notwithstanding  the  alleged  will. 

Brennan  v.  Dillon  ((1873)  Ir.  R.  7  Eq.  215  ;  8 
Eq.  94)  approved. 

In    ee  Gilbert,  [1911]    2   I.  R.  36— Madden. 
J.,  Ireland, 
(c)  Citation. 
[No  pnraginplis  in  this  vol.  of  Ibe  Digest.] 

(d)  Creditors. 

6.  j\\>  Known  Relations  —  Pending  Action  — 
Prolate  Act,  1857  (20  &  21  Vict.  c.  'll\  ft.  73.] 
— The  Court  made  a  grant  of  administration  of 
the  estate  of  an  intestate,  who  had  no  known 
relations  and  who  died  pending  proceedings  to 
recover  a  sum  due  to  him,  to  a  creditor  under 
sect.  73  of  the  Probate  Act,  1857,  without  citing 
the  next  of  kin,  the  creditor  undertaking  to 
bring  the  balance  of  the  estate  into  Court  in 
order  to  safeguard  the  Treasury. 

In  the  Estate  of  Heerman,  [1910]  P.  357  : 

[80  L.  J.  P.  7  ;  103  L.  T.  816  ;  27  T.  L.  R.  51  ; 

55  Sol.  Jo.  30— Deane,  J. 

7.  Grant  to  Person  as  Creditor  loho  had  Re- 
nounced. Probate']. — Where  A.,  the  executor 
named  in  the  will  of  the  testator,  renounced 
probate,  and  administration  with  the  will 
annexed  was  granted  to  the  testator's  residuary 
legatee,  who  died  intestate  with  no  known  rela- 
tive, leaving  the  estate  unadministered,  the 
Court  made  a  grant  of  administration  de  bonis 
non  to  A.  as  a  creditor  although  he  had  renounced 
probate . 

In  the  Estate  of  Toscani,  [1912]  P.  1  ;   28 
[T.  L.  R.  84  ;  56  Sol.  Jo.  93— Deane,  J. 

(e)  Crown  Rights. 

[No  paragraphs  in  this  vi.l.  of  the  Digest.) 

(f)  Cum  Testamento  Annexo. 

See  No.  13,  infra. 

(g)  De  Bonis  Non. 

See  No.  7,  supra. 

(h)  Foreigners. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(i)  Limited  Grants. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(k)  Passing  Over. 

See  also  No.  6,  supra. 

8.  3Iarried  Woman — Passmq  over  E.vecvtri.r  of 
Husband— Husband  a  Co-^ricfed  Murderer -- 
Effect  of  Certificate  of  Conriction  —  Court  of 
Probate  Act,  1857  (20  &  21  Vict.  c.  77),  s.  73.]— 


A  married  woman  died  intestate,  leaving  her 
husband  surviving  her.  The  husband,  who  was 
convicted  of  the  wilful  murder  of  his  wife  and 
executed,  appointed  a  person  to  be  his  executrix 
and  universal  legatee,  and  she  claimed,  as 
executrix,  to  be  entitled  to  a  grant  of  adminis- 
tration to  the  estate  of  her  testator's  deceased 
wife. 

Held — that  there  were  "  special  circum- 
stances "  within  sect.  73  of  the  Court  of  Probate 
Act,  1857,  for  passing  over  the  executrix,  and 
for  appointing  another  person  as  the  adminis- 
trator of  the  deceased  wife's  estate. 
In  the  Estate  of  Crippen,  [1911]   P.  108; 

[80  L.  J.  P.  47  ;  104  L.  T.  224  ;  27  T.  L.  R. 
258  ;  55  Sol.  Jo.  273— Evans,  Pres. 

See  S.  C.  under  Evidence  I.  (a). 

9.  Grant  to  Public  Trustee— Probate  Act,  1857 
(20  &  21  Vict.  c.  77),  ss.  73,  81— Public  Trustee 
Act,  1906  (6  Edw.  7,  c.  55),  .s.s.  6  (4),  11  (4).]— 
The  Court  has  power  to  make  a  grant  of  adminis- 
tration to  the  Public  Trustee,  passing  over  the 
heir-at-law,  widow,  and  next  of  kin  of  deceased. 

By  sect.  11,  sub-sect.  4,  of  the  Public  Trustee 
Act,  1906,  the  Public  Trustee  is  not  required  to 
give  a  bond  or  security. 

In   the    Estate  of  Woolley,    55    Sol.    Jo. 
[220— Evans,  Pres. 

(1)  Presumption  of  Death  of  Next  of  Kin. 

LNo  paragraphs  in  this  vol.  of  the  Digest.] 

(m)  Renunciation. 

[No  paragiaphs  in  this  vol.  ol  the  Digest.] 

(n)  Revocation  of  Grant. 

[No  paragr»X'hs  in  Uiis  vol.  of  the  Digest.) 

(o)  Generally. 

[No  paragraphs  in  this  vol.  of  theDigest.l 

III.  PROBATE. 

(a)  Costs. 

[No  paragraphs  in  this  vol.  of  the  Di<;cst.l 

(b)  Effect. 

See  No.  1,  supra. 

(c)  Executor  according  to  the  Tenor. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Executor  Misdescribed. 
[No  paragraphs  in  this  vol.  of  the  Dige.st.] 

(e)  Foreign  Wills. 

10.  Two  Wills — Will  Dealing  with  Property  in 
England  and  Will  Dealing  ivith  Proprrtg 
Abroad — Property  Gorerned  by  Second  WiH 
brought  to  England.] — The  Court  granted  pro- 
bate of  a  will  disposing  of  property  abroad 
where  some  of  the  property  that  passed  under 
that  will  was  brought  to  England. 
Stubbings  v.  Clunies-Ross,  27  T.  L.  R.  361 — 

[Evans,  Pres_ 

11.  7)ro  Wills— Will  Dealing  irith  Property 
Abroad— Will  Dealing  with  Real  Property  in 
England.] — The  testator,   a   German,   left   two 
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III.  'Pro\)a,te—Co)i filmed. 

wills,  one  in  German  form  dealin.i,'  with  all  his 
personalty  wherever  situated  and  his  real  estate 
in  Germany,  and  the  other  in  English  form 
dealing  only  with  his  real  property  in  England. 
The  Court  granted  probate  to  the  executors  of 
the  English  will  limited  to  real  estate  in  Eng- 
land, and  a  c.'cterorum  grant  to  the  executor  of 
the  German  will. 

In  the   Estate  of  Von   Brentano,  [1911  ] 

fP.  172;   80  L.  J.  P.  80 ;    105   L.  T.    78;    27 

T.  L.  R.  395— Evans,  Pres. 

(f)  Lost  Will. 

[No  paragraplis  in  this  vol.  of  tlie  Digest.] 

(g)  Practice. 

See  also  No.  5,  siq'ra  :  Receivers,  No.  2. 

12.  Discover;/ — Briefs  in  ^>'rc;u)i<.s  Proceed- 
ings.]—In  a  probate  suit,  the  defendants,  alleging 
that  the  deceased  was  not  of  sound  memory  and 
understanding,  asked  for  production  of  the  briefs 
which  had  been  prepared  by  one  of  the  plaintiffs 
as  solicitor  for  the  deceased  in  certain  pro- 
ceedings which  had  been  taken  against  her,  and 
which'  the  defendants  alleged  contained  matter 
material  to  the  issue  of  the  deceased's  state  of 
mind. 

HEtiD — that  the  defendants  were  not  entitled 
to    production   of   the   briefs,   wdiich   had  been 
confidentially  prepared  by  a  solicitor  for  counsel 
to  use  or  not  as  they  might  think  fit. 
Curtis  r.  Beaney,  [1911]  P.  181  ;  80  L.  J.  P. 

[87  ;  105  L.  T.  303  ;  27  T.  L.  R.  462— Deane,  J. 

13.  Adiiiiuisfi-itiion  ivifh  Will  Annexed  to 
/:.r,'i-iihir  (if  llixidnary  Legatee — Suit  for  He- 
niratiflii  of  l>nihafe  of  Will  of  such  Legatee — 
Ap2)oi nt mc nf  of  Administrator  and  Receicer 
pendente  lite  to  act  as  to  both  Rotates.] — 
A.  died  making  B.  his  executor  and  residuary 
legatee.  Eight  days  later  B.  died  without 
having  proved  A.'s  will.  On  the  day  B.  died 
she  was  alleged  to  have  executed  a  will  naming 
C.  as  her  executor.  C.  proved  this  will  and 
then  obtained  letters  of  administration  to  the 
estate  of  A.  with  his  will  annexed. 

D.  brought  a  suit  against  C.  and  others  for 
revocation  of  the  probate  of  B.'s  will.  An 
application  by  C.  to  appoint  him  administrator 
and  receiver  fend-eiite  lite  in  the  estate  of  B. 
was  opposed  by  D.,  and  the  Court  ordered  the 
appointment  of  an  independent  person  with 
power  to  act  as  to  both  estates. 
Shorter    v.     Shorter,    [1911]    P.    184  ;    80 

[L.  J.  P.  120  ;   105  L.  t.  382  ;  27  T.  L.  R. 
522— Evans,  Pres. 

14.  Two  Testamentary  Writings — Later  in  Date 
Descrihed  as  a  Codicil.'] — As  a  general  rule, 
when  the  second  of  two  testamentary  writings 
\i  prima  facie  a  "  codicil,"  both  documents  must 
be  admitted  to  probate,  as  together  containing 
the  testamentary  wishes  of  the  testator  ;  but 
when  it  is  clear  that  the  second  covers  the  same 
ground  as  and  was  intended  to  be  in  substitu- 
tion for  the  first,  the   second  will  be  regarded  as 


the  "  dominating  document,"  and  will  alone  be 
admitted  to  probate. 

In  the  Goods  op  Adams,   45  I.    L.   T.    93— 
[Ross,  J.,  Ireland. 

(h)  Revocation  of  Probate. 

See  No.  13,  supra. 

IV.  PAYMENT  OF  DEBTS  AND  DISTRI- 
BUTION   OF  ASSETS. 

See  also  No.  23,  infra  :    POWERS,  No.  1  ; 
Wills,  XII.,  XXIV. 

(a)  Conveyance  of  Real  Estate. 

[No  paragiaplis  in  tliis  vol.  of  the  Digest.] 

(b)  Insolvent  Estate. 
INo  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Payment  of  Debts. 
See  Powers,  No.  1. 

(d)  Payment  of  Legacies. 

See  also  Death  Duties,  No.  8  ;  Powers, 
No.  1  ;  Wills.  Nos.  50,  51. 

15.  Pecuniary  Legacy  to  Executor — Appro- 
priation of  Securities  of  Uncertain  Value.] — An 
executor  cannot  appropriate,  in  or  towards 
satisfaction  of  a  pecuniary  legacy  bequeathed 
to  himself,  securities  having  no  ascertainable 
market  value,  at  his  own  valuation. 

In  re  Bythwat,  Gough  v.  Dames,  SO  L.  J 

[Ch.  24(j  ;  104    L.  T.   411  ;  55   Sol.  Jo.  235— 

Joyce,  J. 

16.  Part  of  Specific  Leqacy  Applied  in  Payment 
of  Deiit  —' MarshaUin'y  —  Cow prn^alion  out  of 
Pexiiliiii  rij  f^stiilr — Legncii  Confiinjrtit  on  frgatee's 
Attaining  'I'irrnty-one — Time  at  ir/iic/i  \'olueto 
he  Ascertained — Legacy  Given  to  Trustee  for 
Legatee — Lncome.'] — B.  gave  all  his  shares  in  a 
company  to  his  son  if  he  had  attained  twenty- 
one  at  B.'s  death,  and  if  not  to  a  trustee  in  trust 
to  transfer  them  to  his  son  when  he  attained 
twenty-one.  The  son  was  an  infant  at  B.'s 
death.  The  executors  with  the  sanction  of  the 
Court  transferred  some  of  the  shares  to  a  creditor 
in  payment  of  a  debt.  The  son  afterwards 
attained  twenty-one.  The  shares  had  fallen  in 
value. 

Held— that  the  son  was  entitled  to  compensa- 
tion out  of  B.'s  residuary  estate  for  the  shares  so 
transferred,  but  for  the  purpo.se  of  compensation 
the  value  of  the  shares  must  be  ascertained  as  at 
the  date  when  the  son  attained  twenty-one. 

Hpjld,  also — that  it  made  no  difference  in 
this  respect  that  the  shares  were  given  to  a 
trustee  and  not  directly  to  the  son,  and  the  son 
was  entitled  to  the  income  received  from  the 
shares  from  the  death. 
In  re  Broadwood,    Lyall  r.   Broadwood, 

[1911]  1  Ch.  277  ;  80  L.  J.  Ch.  202  ;  104  L.  T. 
49— Neville,  J. 

17.  Pel/for  Legatee  —  Set-off  —  Betainer  of 
Legacy  in  Satisfaction  of  Debt — Partner.thip 
Deht.'\ — The  principle  that  a  legatee  who  is 
indebted    to   the   testator's  estate  can    receive 
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IV.  Payment  of  Debts  and  Distribution  of  Assets 

—  Continued. 
nothing  from  the  testator's  bounty  until  he  has 
brought  into  account  the  amount  due  in  respect 
of  the  debt  does  not  apply  where  the  debt  is 
owed  by  a  partnership  of  which  the  legatee  is  a 
member. 

Smith  V.  Smith  (  (1861)  3  Giff.  203)  explained 
and  distinguished. 

Turner    r.  Tdrnek,    [1011]    1    Ch.    716;    80 
[L.  .J.  Ch.  473  ;  101  L.  T.  901~C.  A. 

(e)   Possible  Future  Liabilities. 

18.  Lpd'ieholds  —  Assignment  by  Executor 
to  ^^  Purchaser"  — Meaning —  Payment  to 
Assignee  —  Covenant  hy  Assignee  to  Indemnify 
—  Law  of  Propertii  Amendment  Act,  1859 
(2  2  &  23  Vict.  c.'35).  s.  27.]— An  assign- 
m  ent  by  an  executor  of  his  testator's  leasehold 
property  to  an  assignee  who  is  paid  money  by 
taking  over  the  lease  and  indemnifying  the 
executor  is  not  an  assignment  to  a  "  purchaser  " 
within  sect.  27  of  the  Law  of  Property  Amend- 
ment Act,  1859. 

The  word  "  purchaser  "  in  this  section  means  a 
person  who  buys  the  lease  and  pays  a  price  in 
money  for  it. 

Dodson  V.  Sammell  ((1861)  1  Dr.  &  Sm.  575 
579),  Dean  v.  Allen  ((1855)  20  Beav.  1.  4),  and 
Waller  v.  Barrett  ((1857)  24  Beav.  413,  420) 
applied. 

In  ee  Lawley,  Jackson  r.  Leigh  ton  [l^H] 
[2  Ch.  .530  ;  105  L.  T.  571— Eady,  J. 

(f)  Right  of  Retainer. 

19.  Administrator  Undischarged  Ba7iJ/rupt.] 
— An  administrator  who  is  an  undischarged 
bankrupt  has  no  right  to  retain,  out  of  the  assets 
received  by  him  as  administrator,  a  debt  due  to 
him  from  the  deceased  intestate. 

Wilson  r.  Wilson,    [1911]  1   K.  B.  327;   80 

[L.  J.  K.  B.  296 ;  lo4  L.  T.  96  ;  18  Manson,  18— 

Channell,  J. 

20.  Administration  of  Estate  of  Deceased  In- 
solvent—E.recAitor's  lliqht  of  Retainer—Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  .s.  125  (9).] 
— An  executrix,  before  receiving  notice  ot  the 
presentation  of  a  petition  for  the  administra- 
tion of  her  testator's  estate  in  bankruptcy,  gave 
notice  to  the  creditors  that  she  intended  to 
retain  a  debt  due  to  her  out  of  the  assets.  After 
niciving  notice  of  the  presentation  of  such  a 
peiition  she  sold  some  of  the  assets  and  retained 
her  debt  out  of  the  proceeds. 

Held — that  her  intimation  to  the  creditors 
of  her  intention  to  retain  her  debt  was  a  good 
exercise  of  her  right  of  retainer,  and  that  her 
subsequent  receipt  of  the  money  after  notice  of 
the  presentation  of  the  petition  was  not  invali- 
dated by  sect.  125,  sub-sect.  9,  of  the  Bankruptcy 
Act,  1883. 

In     re    Broad,     Ex    parte    Official    Ee- 
[ceiver,  56  8ol.  Jo.  35— Div.  Ct. 

(g)  Testamentary  Expenses. 

[No  paragraphs, in  this  vol.  of  the  Digest.] 


(h)  Specific  Legacies. 

See  No.  16,  supra;  TuuSTS,  No.  7. 

V.  PO-WERS  AND  LIABILITIES. 

(a)  Carrying  on  Business. 

[Xo  paragraphs  in  this  vol.  of  the  Digpst.  ] 

(b)  Liabilities. 

See  Nos.  2,  IS,  supra. 

(c)  Powers. 

21.  Pledge  of  Chattels  Belonging  to  Estate— 
Lapse  of  Fourteen  Years  since  Testator's  Death — 
Title  of  Pledgee.'] — There  is  no  limit  to  the 
period  of  time  during  which  an  executor  may 
exercise  his  ordinary  power  to  sell  or  pledge 
the  personal  estate  of  his  testator. 

Solomon  v.  Attenborough,  [1911]  2  Ch.  159  ; 

[80  L.  J.  Ch.  503  ;  105  L.  T.  11  ;  27  T.  L.  R. 

471  ;  55  Sol.  Jo.  535 — Joyce,  J. 

See    S.    C.    under    Pawnbrokers    and 

Pledges. 

VI.  ADMINISTRATION  ACTION. 

See  also  Receivers,  No.  2  ;  Solicitors, 
No.  25. 

22.  Practice — Co-'its  of  Inquiries  as  to  Per.so7is 
Entitled  to  Share — Moieties  of  One  Share -^ 
Numerous  Inquiries  as  to  One  Moiety — B.  S.  C, 
Ord.  65,  r.  14b.] — Moieties  of  a  third  share, 
directed  by  a  will  to  be  applied,  in  events 
which  happen,  on  the  respective  trusts  of  the 
other  two  third  shares,  are  "shares"  within 
the  meaning  of  Ord.  65,  r.  14b,  which  provides 
that  the  costs  of  inquiries  to  ascertain  the  per- 
sons entitled  to  any  legacy,  money,  or  share 
shall  be  paid  out  of  such  legacy,  money,  or 
share,  unless  the  judge  shall  otherwise  direct. 
And  the  rule  does  not  mean  that  special  direc- 
tions are  to  be  given  by  the  judge  without 
special  reasons. 

In  re  Whitaker,  Drnison-Pender  r.  Evans, 

[1911]  1  Oh.  214  ;  80  L.  J.  Ch.  63  ;  103  L.  T, 

657— Neville,  J. 

23.  Order  for  Sale  of  Real  Estate— Conver- 
sion.]— An  absolute  order  for  sale  made  within 
the  jurisdiction  of  the  Court  in  an  adminis- 
tration action  operates  as  a  conversion  from 
the  date  of  the  order. 

Arnold  v.  Dixon  ((1874)  L.  R.  19  Eq.  113) 
and  Hyett  v.  Mekin  ((1884)  25  Ch.   D.  735) 
approved. 
Fauntleroy    v.    Beebe,    [1911]    2    Ch.    257  ; 

[80   L.    J.    Ch.    654  ;    104    L.    T.    704  ;    55 
Sol.   Jo.    497— C.   A. 

24.  Practice— Sale  of  Real  Estate—  Conditional 
Contract  —  Approval  of  Master  —  Order  not 
Entered  —  Adjournment  to  Judge — Refusal  to 
Confirm.] — In  an  administration  suit  an  estate 
was  ordered  to  be  sold.  A  contract  was  entered 
into,  subject  to  confirmation  by  the  Court, 
and  approved  by  the  Master,  but  before  the 
order  was  passed  and  entered  a  third  party, 
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VI.  Administration  Action — Cotitinvcd. 

a  creditor  of  the   cstnto,  offered  to  purchase 

the  property  at  a  higher  price. 

Upon  summonses  by  the  third  party  for 
liberty  to  attend  proceedings  under  the  ad- 
ministration order,  and  by  the  purchaser  for 
the  passing  of  the  Master's  order, 

Held — that  the  matter  was  still  open  as  the 
Master's  confirmation  was  hieffcctive  until  the 
order  had  been  passed  and  entered,  and  that 
the  judge  had  power  to  refuse  confirmation, 
the  proper  course  being  to  treat  the  summons 
to  confirm  the  sale  as  adjourned  to  the  judge. 

In  re  Bartlett  ((1880)  16  Ch.  D.  561)  distin- 
guished. 
In  re  Thomas,   Bartley  v.    Thomas,    ri911] 

[2  Ch.  389:    80  L.   J.   Gh.    617;    lOS^L.  T. 
59  ;     55    Sol.    Jo.    567— Warrington,    J. 

See  S.  C,  Practice,  No.  27. 

25.  Practice — Paities^Adiidnistratioyi  of  Real 
Estate — Action  hy  Single  Creditor — R.  S.  C, 
Ord.  .3,  r.  4;  Ord.  16,  r.  9;  Ord.  55,  rr.  3,  4— 
Land  Transfer  Act.,  1897  (60  &  61  Vict.  c.  65). 
ss.  1  (1),  2  (2).] — If  a  creditor  desires  adminis- 
tration of  real  estate  of  a  person  who  died  after 
the  date  of  the  Land  Transfer  Act.  1897,  it  is  no 
longer  necessary  that  he  should  sue  on  behalf  of 
all  the  creditors. 

In  Re  James,  James  r.  Jones,  [1911]   2  Ch. 
[348  ;  80  L.  J.  Ch.  681— Warrington,  J. 

26.  Practice — Parties— Single  Creditor  named 
as  Sole  Defendant. 1 — An  action  for  adminis- 
tration cannot  be  maintained  against  one 
creditor   as   ^ole    defendant. 

Mandeville  v.  Mandeville  ((1889)  23  L.  R. 
Ir.  339)  followed. 

In  re  Eoe,  Eoe  v.   Squire,  45  I.  L.  T.   144 
[Meredith,  M.E.,  Ireland. 

27.  Practice — Costs — Order  without  Reserva- 
tion of  Costs — Further  Consideration — Liahility 
of  Trustee.'] — In  an  action  against  an  executor  or 
trustee  where  the  Court,  after  hearing  the  facts, 
makes  an  order  for  administration  without  any 
reservation  of  costs,  it  is  not  in  accordance  with 
the  practice  to  entertain  an  application  on 
further  consideration  that  the  executor  or 
trustee  should  be  ordered  to  pay  costs  clown  to 
the  judgment;  but  this  practice  does  not  extend 
to  a  case  where  the  order  is  made  without 
evidence  on  both  sides,  or  full  discussion,  either 
for  the  sake  of  convenience  or  to  save  expense, 
or  otherwise  in  circumstances  in  which  the 
Court  has  not  a  sufficient  knowledge  of  the 
facts. 

In    re   Gardner,    Roberts   r.  Fry,    [1911] 

[W.  N.  155  ;  131  L.  T.  Jo.  218 ;  45  L.  J.  N.  C. 

435— Eve,  J. 

28.  Practice  —  Costs  —  In.wlrent  Estate  — 
Realisation  of  Assets  —  Sej)arate  Account  — 
Priority.] — In  a  creditor's  administration  suit, 
in  which  the  general  assets  turned  out  to  be 
insufficient  to  pay  the  costs  of  suit  in  full, 
the  defendants,  executors  of  deceased,  claimed 
priority  for   their  costs  of  suit,   as  against  a 


secured  creditor  who  had  established  a  charge 
upon  a  fund  which  had  been  realised  in  con- 
nection with  a  sale  in  another  suit,  and  had 
been  brought  into  Court  and  carried  to  a 
separate  account. 

Held — that  they  could  only  claim  priority 
for  Buch  of  their  costs  of  suit  as  were  relative 
to  the  separate  account. 

Bell  v.    Butterly,   [1911]    1   I.    R.   312;    45 
[I.    L.   T.   278— Barton,   J.,   Ireland. 


EXECUTORY   DEVISE. 

See  Trusts  ;  Wills. 


EXHUMATION    OF    HUMAN 
REMAINS. 

See  I'.uKiAL  AND  Cremation. 


EXPLOSIVES. 

1.  Prosecution — Requisite  Consent  of  Attorney- 
General  not  Ohta  incd- — Jurisdiction — Explosive 
Substances  Act,  1883  (46  &  47  Vict.  c.  3),  .ss.  2,  7.] 
— A  prisoner  was  convicted  on  an  indictment 
charging  him  with  an  offence  under  sect.  2  of  the 
Explosive  Substances  Act,  1883.  The  consent  of 
the  Attorney-General  to  the  preferment  of  the 
indictment,  which  is  requiied  by  sect.  7  of  that 
Act,  had  not  been  obtained.  The  prisoner 
appealed  against  the  conviction. 

Held— that  the  conviction  must  be  quashed. 
R.  r.  Bates,  [1911]  1  K.  B.  964  ;  80  L.  J.  K.  B. 

[507  :  104  L.  T.  688  ;  75  J.  P.  271  ;  27  T.  L.  R. 
314  ;  55  Sol.  Jo.  410 -C.  C.  A. 


EXPULSION   ORDER. 


See-  Aliens 


EXTORTION. 

See  Criminal  Law. 


EXTRADITION   AND 

FUGITIVE   OFFENDERS. 

See  also  DependExN'CIES,  No.  18. 

1.  Extradition  Treaty  loith  France — Requisi- 
tion Unaccompanied  hy  Depositions — flatter  of 
Procedure.] — The    applicant,  who  was   charged 
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Extradition  and  Fugitive  OSenieics— Continued. 
with  having  committed  an  offence  in  France, 
was  arrested  under  a  provisional  warrant  issued 
by  a  metropolitan  police  magistrate  in  conse- 
quence of  a  requisition  by  the  Secretary  of  State 
for  Home  Affairs  made  in  accordance  with  the 
Extradition  Act,  1870.  The  requisition  was  not 
accompanied  by  depositions  made  before  a  magis- 
trate in  France  as  required  by  art.  7  of  the 
Extradition  Treaty  with  France.  A  rule  7ml 
for  a  haheas  corimii  having  been  obtained  on  the 
ground  that  the  absence  of  the  depositions  in- 
validated the  proceedings  : — 

Held,  discharging  the  rule— that  the  point 

relied  upon  by  the  applicant  was  merely  one  of 

procedure  and  not  of  jurisdiction. 

R     r.    Governor  of   Brixton   Prison,    Ex 

[PARTE   Thompson,    [1911]  2  K.  B.  82;   80 

L.  J.  K.  B.  986  ;  105  L.  T.  66  ;  75  J.  P.  311; 

27  T.  L.  E.  350— Uiv.  Ct. 

2.  Fugitive  Ofender— Committal  for  Return  to 
India— EahesiS  Corpus — Application  liefuml — 
Appeal  —  '^  Criminal  Cause  or  Matter"  — 
Judicature  Art,  1873  (36  &  37  Vict.  c.  66),  *.  47 
—Fugitive  Ofenders  Act,  1881  (44  k  45  Vict. 
(;  (;9)_] — The  King's  Bench  Division  refused  an 
application  for  a  writ  of  haheas  corpus  made  on 
behalf  of  a  person  who  had  been  committed  for 
removal  to  India  under  the  Fugitive  Offenders 
Act,  1881. 

Held — that  such  decision  was  given  in  a 
"  criminal  cause  or  matter  "  within  the  meaning 
of  sect.  47  of  the  Judicature  Act,  1873,  and 
therefore  that  no  appeal  would  lie  to  the  Court 
of  Appeal. 

R.  r.  Governor  of  Brixton  Prison,  Ex  parte 

rSAVARKAR,   [1910]  2  K.  B.  1056  ;  80  L.  J. 

k.  B.  57  ;  103  L.  T.  473,  483  ;    26  T.  L.  R. 

561  ;  54  Sol.  Jo.  635— C.  A. 

3.  Fugitive  Offender— Committal  for  Return,  to 
India — Habeas"  Corpus,— Application  Refused- 
Court  of  Appeal  —  Jurisdiction  —  "  Superior 
Court " — Original  Application  for  Relief— 
Fugitive  Offenders  Act,  1881  (44  &  45  Vict.  c.i69), 
ss.  2,  10,  35,  39  (1).]— Where  the  applicant 
obtained  a  rule  nisi  for  a  writ  of  haheas  corpus, 
and  the  King's  Bench  Division  merely  decided 
that  the  rule  should  be  discharged,  without 
adjudicating  upon  any  application  for  relief 
under  the  Fugitive  Offenders  Act,  1881  :^ 

Held— that  the  Court  of  Appeal,  as  a 
"  superior  Court "  within  the  meaning  of  that 
expression  in  the  Fugitive  Offenders  Act,  1881, 
had  jurisdiction  to  entertain  an  original 
application  for  relief  by  the  applicant  under 
that  Act. 
R.    V.    Governor  of   Brixton   Prison,   Ex 

[PARTE    SAVARKAR,    [1910]    2   K.     B.     1056, 

1067  ;  80  L.  J.  K.  B.  57  ;  103  L.   T.  473,  486 ; 

26  T.  L.  R.  561— C.  A. 


FACTORIES   AND  SHOPS. 

I.  Definitions 

II.  Employment 

III.  Machinery 

IV.  Means  of  Escape  from  Fire 

V.  Sanitation  and  Ventilation 

[No  paragi-aplis  in  tliis  vol.  of  tlie  Digest.  ] 

VI.  Underground  Bakehouses    . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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EXTRAORDINARY 

TRAFFIC. 

See  Highways. 


I.  DEFINITIONS. 

1.  Laimdry — Home  for  Orphans  —  ^^  Public 
l)istitution''— Factory  and  Workshop  Act,  1901 
(1  Edw.  7,  c.  22),  s.  V2i— Factory  and  Workshop 
Act,  1907  (7  Edw.  7,  c.  39),  s.  1.]— The  respon- 
dents, who  were  the  trustees  of  the  British 
Orphan  Asylum  at  Slough,  were  the  occupiers  of 
premises  used  as  a  home  for  orphan  children,  one 
of  the  buildings  being  set  apart  for  use  as  a 
laundry  and  containing  a  mangle  worked  by 
mechanical  power.  The  work  done  at  the  laundry 
was  confined  to  the  washing  of  linen  and  clothes 
exclusively  used  at  the  orphan  asylum.  The 
l)lace  was  maintained  by  subscriptions  and  dona- 
tions for  which  appeals  were  made  to  the  public, 
and  the  children  were  elected  to  the  asylum  by 
the  subscribers  and  donors  and  were  also 
admitted  upon  payment  of  a  sum  of  money. 
The  premises  and  grounds  were  private,  and  the 
asylum  received  no  Government  grant  and  was 
not  under  public  control  of  any  kind. 

The  respondents  were  summoned  for  not 
affixing  at  the  laundry  an  abstract  of  the  Factory 
and  Workshop  Act,  1901,  as  required  by  sect.  128 
of  that  Act.  By  sect.  1  of  the  Factory  and 
Workshop  Act,  1907,  the  Act  of  1901  applies  to 
laundries  carried  on  incidentally  to  the  purposes 
of  any  public  institution. 

Held— that  the  British  Orphan.  Asylum  was 
a  public  institution,  and  that  therefore  the 
trustees  had  committed  an  offence  in  not  affixing 
the  abstract  in  question. 
Seal  v.  British  Orphan  Asylum,  104  L.  T. 
[424;  75  J.  P.  152;  22  Cox,  C.  C.  392;  9 
L.  G.  R.  238— Div.  Ct. 

2.  Hotel  Laundry— Carried  on  as  "■Ancillary 
to  another  Business''— Factory  and  Workshop 
Act,  1907  (7  Edw.  7,  c.  39),  .-f.  1.]— The  re- 
spondent was  summoned  for  employing  a 
woman  otherwise  than  in  accordance  with  the 
period  of  employment  allowed  for  women  in 
laundries  under  the  Factory  and  Workshop 
Acts,  1901  and  1907,  and  fox  not  havjng 
affixed  at  the  entraluce  of  the  workshop  the 
prescribed  abstract  of  the  Acts.  The  jus- 
tices found  that  the  respondent  carried  on 
the  business  of  a  hotel  proprietor  and  em- 
ployed two  women  in  a  laundry  rmder  such 
circumstances  as  to  constitute  the  breaches 
of  the  Factory  and  Workshop  Acts  com- 
plained of,  if  the  laundry  was,  within  the 
meaning  of  sect.  1  of  the  Factory  and  Work- 
shop Act,  1907,  carried  on  as  ancillary  to  the 
business    of    hotel   proprietor.      The   laundry 
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I.  Definitions — Cont'niued. 

was  not  used  for  Ihc  washing  of  visitors' 
linen,  but  only  for  washing  the  table  linen, 
sheets,  blankets,  etc.,  used  in  the  hotel.  The 
justices  held  that  the  laundry  was  not  car- 
ried on  as  ancillary  to  the  hotel  business  and 
dismissed  the  informations. 

Held — that   on   the   above   facts  the   jus- 
tices ought  to  have  convicted  the  respondent. 
Sadler  v.  Egberts,  105  L.  T.  106  ;    75  J.  P. 
[342— Div.  Ct. 

II.  EMPLOYMENT. 


See  also  No.  2, 


No. 


infra. 


svjiru 

3.  EiDployment  of  Women — Prohibited  Hours — 
Machine  in  Motion -for  Purpose  of  Cleaning — 
Mamtfacturinij  Process  also  Carried  on — Factory 
and  WorJishoj)  Act,  1901  (1  Edw.  7,  c.  22), 
s.  21  (3)  C^*).]— By  sect.  21,  sub-sect.  3  (b},  of 
the  Factory  and  Workshop  Act,  1901,  the  period 
of  employment  of  women  in  a  textile  factory  on 
a  Saturday  must  end  at  half-past  eleven  o'clock 
in  the  forenoon  "as  regards  employment  in  any 
manufacturing  process,"  and  at  noon  as  regards 
employment  for  any  purpose. 

In  the  respondents'  cotton-spinning  factory  an 
inspector  found  at  11.50  a.m.  on  a  Saturday  two 
women  engaged  in  cleaning  the  machines  at 
which  they  were  working,  and  which  it  was  their 
duty  to  tend  and  clean.  The  machines  had  not 
been  in  motion  from  11.30  a.m.  till  immediately 
before  11.50  a.m.,  and  they  were  then  in  motion 
merely  for  the  purpose  of  being  cleaned,  and  not 
for  the  purpose  of  manufacturing.  The  machines 
could  not  be  properly  cleaned  without  setting 
them  in  motion  for  that  purpose  ;  and  they  per- 
formed the  manufacturing  process  completely 
without  the  intervention  of  the  women,  except 
for  the  purpose  of  feeding,  cleaning,  and  regu- 
lating. While  the  women  were  cleaning  the 
machines,  the  machines  were  apparently  working 
and  performing  the  manufacturing  process  as  if 
the  women  had  not  been  cleaning  them. 

Held — that  inasmuch  as  the  machines  were 
in  motion  merely  for  the  purpose  of  being 
cleaned,  and  not  for  the  purpose  of  manu- 
facturing, the  women  were  not  employed  in  a 
"  manufacturing  process "  within  the  meaning 
of  the  sub-section,  and  no  offence  thereunder 
had  been  committed. 

Crabtree  r.  Commercial   Mills  Spinning 
[Co.,  Ld.,  103  L.  T.  879— Div.  Ct. 

III.  MACHINERY. 

See  also  No.  3,  sujjra. 

4.  Fencing  —  Hoist  —  JVot  Connected  with 
Mecha?iical  Power — Factory  and  Workshop  Act, 
1901  (1  Edw.  7,  c.  22),  s.  10  (1).]— Sect.  10  (1) 
of  the  Factory  and  Workshop  Act,  1901,  pro- 
vides that  ''  every  hoist  or  teagle  and  every  fly- 
wheel directlj^  connected  with  the  steam  or 
water  or  other  mechanical  power,  whether  in 
the  engiue-house  or  not,  and  every  part  of  any 
water-wheel  or  engine  worked  by  any  such 
power,  must  be  securely  fenced." 

Held — that  the  words  "directly  connected 
with  the  steam  or  water  or  other  mechanical 


power"  do  not  (jualify  the  words  "  every  hoist 
or  teagle." 

Jackson  v.  A.  G.  Mulliner  Motor  Body  Co., 

[1911]    1   K.  B.  546  ;  80  L.  J.  K.  B.  173  ;  104 

L.  T.  181  ;  75  J.  P.  103— Div.  Ct. 

5,  Employment  of  Children  —  Cleaning  Ma- 
chinery in  Motion — Tailing  By-product  of  Boilers 
—Factory  and  Workshop  Act,  1901  (1  Edw.  7, 
c.  22),  s.  13.] — In  the  respondents'  factory  a  child 
of  twelve  was  employed  to  remove  the  fluff  from 
the  rollers  and  board  of  a  spinning  machine 
while  the  machine  was  in  motion  by  the  aid 
of  mechanical  power.  Unless  the  fluff  was  re- 
moved— necessarily  while  the  machine  was  in 
motion — the  rollers  would  become  choked  and 
the  process  would  stop.  The  fluff  was  not  mere 
refuse,  but  had  a  saleable  value,  and  was  in  fact 
sold. 

Held— that  the  removal  of  the  fluff  from  the 
rollers  was  a  "  cleaning  of  machinery  "  within 
sect.  13  of  the  Factory  and  Workshop  Act,  1901, 
notwithstanding  the  fact  that  the  fluff  had  a 
saleable  value  ;  and  therefore  that  the  respon- 
dents had  infringed  sect.  13  by  allo\ving  the  child 
to  be  so  employed. 

Taylor  v.  Mark  Dawson  and  Son,  Ld., 
[1911]  1  K.  B.  145 ;  80  L.  J.  K.  B.  102  ;  103 
L.  T.  508  ;  75  J.  P.  5  ;  27  T.  L.  K.  45— Div.  Ct. 

IV.  MEANS  OF  ESCAPE  FSOM  FIRE. 

See  Metropolis,  No.  G. 

V.  SANITATION  AND  VENTILATION. 

(No  paragr.aphs  in  this  vol.  of  tlip  Digest.l 

VI.  UNDERGROUND  BAKEHOUSES. 

|.\(.  i;ii:iL:iiiiilis  III  tlii.s  vol.  of  the  Diye.st.] 


FACTORS. 

See     Agency  ;      Bailment  ;       Pawn- 
broker. 

FAIRS. 

See  Markets  and  Fairs. 


FALSE   IMPRISONMENT. 

See  Dependencies,  No.  32  ;  Trespass. 


FALSE   PERSONATION. 

See  Criminal  Law  and  Procedure. 

FALSE   PRETENCES. 

See  Criminal  Law  and  Procedure. 
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FALSE   WARRANTY. 

See  Food  and  Drugs. 


FISHEEIES. 

FIREARMS. 
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FALSIFICATION     OF 

ACCOUNTS. 

See  Criminal  Law  and  Procedure. 


FAMILY   ARRANGEMENTS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

FENCES. 

See  Boundaries  and  Fences. 


FER/E    NATUR>E. 

See  Animals. 

FEROCIOUS   ANIMAL. 

See  Animals  ;  Negligence. 

FERRIES. 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

FERTILIZERS   AND 

FEEDING   STUFFS. 

See  Agriculture. 


FIERI   FACIAS. 

See  Execution  ;    Practice  and    Pro- 
cedure. 


FINES. 

See   Copyholds  ;  Keal  Property. 

FIRE,    ESCAPE   FROM. 

See  Factories  and  Workshops. 

FIRE,    LIABILITY   FOR. 

See  Negligence  ;  Railways, 


See  Criminal  Law. 


FIRE   BRIGADE. 

See  Public  Health. 

FIRE   INSURANCE. 

See  Insurance. 


FIRST   FRUITS. 

See  Ecclesiastical  Law. 


FISHERIES. 

1.  Unlawful  Angling     . 

[No  paragraplis  in  tliis  vol.  of  tlie  Digest.] 

IL  Fishing  Right.s    .        .        .        . 
in.  Salmon  Fishery  Acts. 
(a?)  Fishery  Districts 
[No  paragraphs  in  this  \'ol.  of  the  Digest.] 
(J/)  Illegal  Instruments     . 
Ic)  Offences  Generally 

IV.  Oyster  Beds 
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V.  Sea  Fisheries       .... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
See  also  CHARITIES,  No.  .5. 

I.  UNLAWFUL  ANGLING. 

[No  paragTaphs  in  this  vol.  of  the  Digest.] 

II.  FISHING   RIGHTS. 

See  aUo  Dependencies,  No.  25. 

1.  Prescription  in  a  Que  Estate — Profit  a 
Prendre  in  Alieno  Solo — Presumption  of  Legal 
Oru/in.] — A  prescription  in  a  que  estate  for  a 
pro/it  d  piendre  hi  alieno  solo  without  stint  and 
for  commercial  purposes  is  unknown  to  the  law. 

Freeholders  in  parishes  adjoining  the  river 
Wye  had  been  in  the  habit  of  fishing  a  non- 
tidal  portion  of  the  river  for  centuries,  not  by 
stealth  or  indulgence,  but  openly,  continuously, 
as  of  right  and  without  interruplJion,  not  merely 
for  sport  or  pleasure,  but  commercially,  in  order 
to  sell  the  fish  and  make  a  living  by  it.  Riparian 
proprietors  claiming  to  be  owners  of  the  bed  of 
the  river  brought  an  action  of  trespass  against 
the  freeholders  for  fishing. 

Held  (by  Lords  Halsbury,  Macnaghttn, 
Cforell,  and  Kinnear,  Lord  Loreburn.  L.C,  and 
Lords  Ashbourne  and  Shaw  dissentiug) — that  a 
legal  origin  for  the  right  claimed  by  the  free- 
holders could  not  be  presumed,  and  that  the 
action  lay. 
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IT.  Fishing  'Rights— Conti /in cd. 

Decision  of  C.  A.  ([1908]  1  Ch.  230  ;  77 
L.  J.  Oil.  Ill  ;  98  L.  T.  236  ;  2i  T.  L.  E. 
105)  affirmed. 

Harris  v.  .Eai;l  of  ('uesteri'ield,  [1911] 
[A.  C.  023  ;  80  L.  J.  Ch.  026  ;  105  L.  T. 
453  ;    27   T.   L.   E.   518  ;    55   Sol.   Jo.   080— 

ILL. 

2.  NarigiiUc  jVon-tiihtl  Lalie — PuM'tu  Uaer — 
Prescrlptio7i —  Evidence  —  Crown  Grants.']— l^o 
right  can  exist  in  the  public  to  fish  in  the 
waters  of  an  inland  non-tidal  lake. 

In  an  action  by  the  respondents  against 
the  appellants  claiming  the  exclusive  right  of 
fishing  for  eels  in  Lough  Neagh  grants  by  the 
Crown  to  the  respondents'  predecessors  in  1605 
and  later  were  put  in  and  evidence  was  given 
as  to  the  receipt  of  rents  by  those  predecessors 
from  their  lessees  of  the  fishery.  There  was  also 
evidence  that  the  public  had  Jfor  centuries  as  of 
right  and  without  interruption  fished  for  eels 
in  Lough  Neagh,  which  was  non-tidal. 

Held  (by  Lords  Halsbury,  Ashbourne,  Mac- 
naghten,  and  Dunedin,  Lord  Loreburn,  L.C.,  and 
Lords  Shaw  and  Robson  dissenting) — that  the 
respondents  were  entitled  to  the  exclusive  right 
claimed  and  to  an  injunction  restraining  the  I 
appellants  from  fishing. 

Decision  of  C.  A.,  Ireland  ([1909]  1  I.  E. 
237),  affirmed. 

Johnston  r.  O'Neill,  [1911]  A.  C.  .552;  81 
[L.  J.  P.  C.  17  ;  105  L.  T.  587  ;  27  T.  L.  E. 
515  ;  55  Sol.  Jo.  086— H.  L.  (I.). 

3.  Canal — Reservation  to  Landowners  of  Rigltt 
to  Fish — Rigid  to  Use  Towing  Path — Right 
Appurtenant  or  in  Gross — Right  Passing  Under 
General  Words  in  Conveyance.] — By  a  private 
Canal  Act  it  was  provided  that  the  owners  of 
land  through  which  the  canal  was  made  should 
be  entitled  to  a  right  of  fishery  in  the  canal,  but 
so  that  the  towing  path  should  not  be  thereby 
prejudiced  or  obstructed.  Part  of  such  land  was 
in  1845  conveyed  to  a  purchaser,  who  leased  the 
fishery  to  a  club,  of  which  the  defendant  was  a 
member. 

Held — that  the  right  to  fish  carried  with  it 
the  right  to  use  the  towing  path. 

Held  also — that  the  fishery  was  a  fishery  in 
gross  and  did  not  tlierefore  pass  under  the  general 
words  in  the  conveyance  of  1815. 

Harris     v.     Earl     of     Chesterfield     {supra') 
applied. 
Staffordshire  and  Worcestershire  Canal 

[Navigation  I'.  Bradley,  [1911]  W.  N.  235  ; 
56  Sol.  Jo.  91— Eve,  J. 

III.  SALMON   FISHERY   ACTS. 

(a)  Fishery  Districts. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Illegal  Instruments. 

4.  '■'•Using  Net" — Having  Net  in  Boat — Net 
Not  Actually  Put  in  Water — Salmon  Fishery  Act, 


1865  (28  &  29  Vict.  c.  121),  s.  36.]— To  consti- 
tute the  ofl'ence  of  using  a  net  for  catching 
salmon  without  a  licence,  it  is  not  necessary 
to  prove  that  it  was  actually  put  in  the  water, 
but  it  is  sufficient  to  show  that  the  person 
charged  had  a  net  in  a  boat  for  the  purpose 
of  catching  salmon  wil,h  it. 
Moses  v.  Eaywood,  [1911]  2  K.  B.  271  ;  80 
[L.  J.  K.  B.  823  ;  105  L.  T.  76  ;  75  J.  P. 
263— Div.  Ct. 

(c)  Offences  generally. 

See  No.  4,  supra. 

IV.  OYSTER  BEDS. 


5.  S/lip— Wreck— Ship  J'/an-d  on  Oyster  Bed 
—Directions  of  Officer  of  Midinni  ( ■,uisrri;t ,iri/ 
Board— Liability  of  JJo/i'rd  for  Dainuye  to  Oyster 
Bed — Liability  of  Owner  of  Ship.]  —  A  vessel 
took  the  ground  in  the  river  Med  way  and  she 
was,  by  the  directions  of  the  Medway  Conser- 
vancy Board's  harbour-master,  removed  to  a  place 
where  she  could  be  repaired.  The  harbour- 
master was  in  charge  of  the  operation  of 
removing  her,  and,  under  his  directions,  she 
was  put  ashore  at  a  spot  where  there  were  oyster 
beds  leased  to  the  plaintiff.  The  vessel  remained 
in  that  position  for  some  time  after  the  owner 
had  notice  of  the  existence  of  the  oyster  beds. 
In  an  action  against  the  Medway  Conservancy 
Board  aud  the  owner  of  the  vessel  in  respect 
of  the  damage  done  to  the  oyster  beds  : — 

Held — (1)  that  the  Medway  Conservancy 
Board  were  liable  for  the  act  of  their  harbour- 
master in  directing  the  vessel  to  be  put  where 
she  was  ;  but  (2)  that  the  owner  of  the  vessel 
was  not  liable,  as  without  the  harbour-master 
authority  he  could  not  have  moved  the  vessel 
from  the  place  where  she  was  directed  by  that 
officer  to  be  put. 

The   "Bien,"  [1911]  P.  40;  80  L.  J.  P.  59; 

[104  L.  T.   42  ;  27  T.  L.  R.  9  ;   11  Asp.  M.  C. 

558 — Deane,  J. 

V.  SEA  FISHERIES. 

[No  paragi-aphs  in  this  \o\.  of  the  Digest.] 
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[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Sale  op  Bread     .        .        .        .231 
IV.  Margarine  .        .        .        .231 

See  also  MARKETS,  No.  3. 
I.  SALE  OF  FOOD  AND  DRUGS  ACTS. 

(a)  Administration  and  Procedure. 

See  also  No.  10,  infra. 

1.  Limit  of  Time  f 07'  Taking  Proceedinfjs — Con- 
tinuing Warranty  —  Subsequent  Delivery  —  Sale 
of  Food  and  Drugs  Act,  187.5  (38  &  39  Vict. 
c.  63),  .<?.  -IQ—Sale  of  Food  and  Drugs  Act,  1 899  (62 
&  63  Vict.  c.  51),  s.  20  (6).]— On  August  9,  1910, 
the  appellants,  a  firm  of  wholesale  milk  dealers, 
agreed  to  supply  to  a  firm  of  retailers  all  the 
milk  which  they  might  require  at  one  of  their 
branches,  and  on  the  same  date  the  appellants 
gave  a  written  warranty  as  to  the  quality  of  all 
the  milk  which  might  thereafter  be  supplied  by 
them  to  the  retailers.  On  January  17,  1911,  the 
apppllants  supplied  milk  under  the  contract 
which  was  not  in  accordance  with  the  warranty, 
and  on  February  15,  1911,  an  information  was 
laid  charging  the  appellants  with  an  offence 
under  sect.  20,  sub-sect.  6,  of  the  Sale  of  Food 
and  Drugs  Act,  1899. 

Held — that   the   six   months   within    which 
the    information    had    to    be     laid    ran    from 
January  17, 1911,  and  that  the  proceedings  were, 
therefore,  commenced  in  time, 
Thomas,  Ld.  v.  Houghton,  [1911]  2  K.  B.959  ; 

[81  L.  J.  K.  B.  21  ;  75  J.  P.  523  ;  9  L.  G.  R. 

1142— Di7.  Ct. 

2.  Milk — Onus  of  Proving  Milk  Genuine — 
Absence  of  Neutral  Testimony — Sale  of  Food  and 
Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  6— Sale 
of  Food  and  Drugs  Act  Amendment  Act,  1879 
(42  &  43  Vict.  c.  30),  s.  5— Sale  of  Milk  Regu- 
lations, 1901,  Art.  1.] — A  farmer  was  charged 
with  selling  milk,  which  on  analysis  proved  to 
be  below  the  standard  of  quality  required  by  the 
regulations.  The  accused,  his  mother,  and 
servants  gave  evidence,  which  was  believed  but 
was  uncorroborated  by  neutral  testimony,  to 
the  effect  that  the  milk  had  not  been  tampered 
with.     The  accused  was  convicted. 

Held — on  appeal,  that  the  evidence  led  on 
behalf  of  the  accused  was  sufficient,  without 
further  corroboration,  to  overcome  the  presump- 
tion that  the  milk  had  been  tampered  with,  and 
that  the  conviction  must  be  quashed. 
Lamont  v.  Rodger,  [1911]  S.  C.  (J.)  24  ;  48 
Sc.  L.  R.  60  ;  6  Adam,  328— Ct.  of  Justy. 

y.D. 


3.  Milk— Skimmed  Milk—"  Genuine  Milk''— 
Statiitory  Regulation-<i  of  Board  of  Agriculture — 
Sale  of  Food  a7id  Drug's  Act,  1899  (62  &  63  Vict. 
c.  51),  s.  4  (1).] — Milk  in  the  expression  "  genuine 
milk,  cream,  butter  or  cheese  "  in  sect.  4,  sub- 
sect.  1,  of  the  Sale  of  Food  and  Drugs  Act,  1899, 
includes  skimmed  milk,  and  "genuine"  there 
means  merely  "  unadulterated."  Accordingly 
regulations  as  to  skimmed  milk  made  under  the 
section  are  not  ultra  vires. 

Gordon   v.   Love,   [1911]    S.   C.   (J.)   75  ;    48 
[Sc.  L.  R.  590  ;  6  Adam,  438— Ct.  of  Justy. 

(b)  Analysis. 

See  also  No.  10,  i)tfra. 

4.  Evidence  of  Adulteration — Lardiue — Per- 
centage of  Water — Sale  of  Food  and  Drugs  Act, 
1875  (38  &  39  Vict.  c.  63),  s.6.]— On  a  summons 
against  the  respondents  for  selling  lardine  not 
of  the  nature,  substance,  and  quality  demanded, 
the  certificate  of  analysis  showed  that  it  con- 
tained 25  per  cent,  of  water,  and  the  analyst's 
observations  attached  to  the  certificate  stated 
that  it  was  adulterated  with  "25  per  cent,  of 
water.  It  was  proved  that  lardiue  was  a  substi- 
tute for  lard,  and  that  lard  contained  no  water, 
and  that  out  of  thirty-four  samples  of  lard  substi- 
tutes recently  analysed  by  the  analyst  twenty- 
eight  contained  no  water  and  six  did  contain 
water.  The  justices  were  of  opinion  that,  there 
being  no  statutory  standard  for  lardine,  and 
the  only  evidence  before  them  of  any  com- 
mercial standard  being  the  composition  of  the 
samples  recently  analysed  by  the  analyst,  they 
were  not  justified  in  holding  that  lardine  must 
contain  no  water  ;  nor,  in  the  absence  of  evi- 
dence as  to  the  percentage  of  water  in  such 
samples,  did  they  considen  the  evidence  suffi- 
cient to  enable  them  to  fix  a  percentage  of  water 
permissible,  and  to  say  that  what  the  respondents 
sold  was  not  lardine  ;  and  they  therefore  dis- 
missed the  information. 

Held  (Bray,  J.,  dissenting)— that  the  case 
must  be  remitted  to  the  justices  in  order  that 
they  might  determine  whether  the  article  was 
adulterated  or  not. 

RuDD    r.    Skelton    Co-operative   Society, 
[Ld.,  104  L.  T.  919  ;  75  J.  P.  326— Div.  Ct. 

5.  Sale  of  Milk— Analyst's  Certificate— Suffi- 
ciency— Sale  of  Food  and  Drugs  Act,  1875 
(38  '&  39  Vict.  c.  63),  s.  21  — Sale  of  Food 
and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51), 
•s'.  4  (l^—Sale  of  Milk  Regulations,  1901.]— 
A  farmer,  charged  with  selling  skimmed  milk 
which  was  not  genuine,  inasmuch  as  it  did 
not  contain  9  per  cent,  of  milk  solids  as 
required  by  sect.  3  of  the  Sale  of  Milk  Regula- 
tions, 1901,  objected  to  the  relevancy  of  the 
complaint  on  the  ground  that  the  analyst's 
certificate  produced  was  unintelligible,  that  it 
did  not  state  the  "  milk  "  solids,  and  did  not 
show  that  any  offence  had  been  committed. 
The  certificate  stated — 

"  Solids  not  fat        .         .         .       7-35 

Fat 1-31 

Water 91-34 

100-00 
Ash -59 " 
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I.  Sale  of  Food  and  Drugs  Acts — ContUmeil. 

Held— (1)  that  the  certiCcate  was  quite 
clear  ;  (2)  that  the  omission  of  the  word 
"  milk  "  before  "  solids  "  was  of  no  moment; 
(3)  that  the  additional  information  as  to 
"  ash "  did  not  affect  the  analysis,  which 
showed  a  deficiency  of  solids. 
Gordon  v.  Love    [1911]  S.  C.  (J.)  75;  48  Sc. 

[L.    E.    590;    6    Adam,    438— Ct.    of  Justy. 

(c)  Offences. 

6.  Sale  of  Milk — Comjilatnt — Omission  to 
State  Article  Ashed  for  —  Sale  of  Food  and 
Brngs  Act,  1899  (62  k  63  Vict.  c.  51),  s.  4  (1) 
—Sale  of  Milk  Regulations,  1901,  r.  3.]— A 
farmer  was  charged  with  a  breach  of  the 
Food  and  Dnigs  Acts  and  the  Sale  of  Milk 
Regulations,  1901,  in  a  complaint  which  stated 
that  "  in  pursuance  of  a  contract  of  sale " 
he  had  sent  two  butts  of  skimmed  milk  which 
was  not  genuine.  Objection  was  taken  that 
the  complaint  did  not  set  out  the  article  asked 
for,  but  only  that  supplied. 

Held' — that  it  waa  quite  clear  wnat  was  the 
subject  of  sale,  and  objection  repelled. 
Gordon  v.  Love.  [1911]  S.  C.  (J.)  75;  48  Sc. 

[L.   R.    590;    6   Adam,   438— Ct.    of  Justy. 

7.  Milk — Nature,  Substance  and  Qualitij  De- 
manded iy  the  Purchaser — Deficiency  in  Fat 
—Sale  of  Food  and  Drugs- Act,  1875  (38  &  39 
Vict.  c.  63),  s.  6— Sale  of  Milk  (Ireland) 
Regulations,  1901.] — The  appellant,  a  dealer 
in  milk,  sold  to  the  respondent,  inspector  of 
food  and  drugs,  milk  which  on  analysis  was 
found  to  be  deficient  in  milk  fat  when  com- 
pared with  the  legal  limit  for  milk  fat  fixed 
at  3  per  cent,  in  the  Sale  of  Milk  (Ireland) 
Regulations,  1901.  The  appellant  was  con- 
victed under  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act,  18'75,  for  selling  to  the  respondent 
milk  not  of  the  nature,  substance  and  quality 
demanded  by  the  purchaser,  although  the  jus- 
tices found  as  a  fact  that  the  milk  supplied 
was  as  demanded — ^namely,  a  pint  of  new  milk 
as  produced  by  the  proper  and  honest  milk- 
ing of  healthy  and  well-fed  cattle  ;  that  there 
had  been  no  tampering  with  the  milk,  and 
that  it  was  sold  in  the  same  condition  as  it 
came  from  the  cow,  and  was  of  the  nature, 
substance,  and  quality  of  new  milk,  and  that 
the  appellant  neglected  no  precaution  to  pro- 
cure that  the  produce  of  the  cattle  should  be 
of  the  highest  standard. 

Held — that  the  conviction  could  not  be  sus- 
tained. 

Wolfenden  v.  McCulloch  ((1905)  92  L.  T. 
857)  followed. 

O'Deiscoll  v.  Dolan,  45  I.   L.   T.   144 — Div. 
[Ct.,  Ireland, 
(d)  Taking  Samples. 

8.  Milk — Sample  Taken  "in  course  of  De- 
livery"— Sale  of  Food  and  Druqs  Act  Amend- 
mont  Act,  1879  (42  &  43  Vict. 'c.  30),  .5.  3.]— 
The  respondent,  a  milkman,  drew  milk  from  a 
can  and  delivered  it  to  a  customer  who  came 
out  of  her  house  with  a  jug  to  get  it.    He  was 


under  contract  to  deliver  to  the  customer  pure 
milk  from  one  cow.  As  soon  as  the  customer 
received  the  milk  she  went  back  with  it  into 
her  house  and  shut  the  door.  The  appellant, 
an  inspector  under  the  Sale  of  Food  and 
Drugs  Acts,  then  went  to  the  respondent  and 
bought  some  milk  from  the  same  can,  being 
told  by  the  respondent  that  the  milk  was 
diluted.  The  appellant  then  knocked  at  the 
door  of  the  customer's  house,  and  the  door 
was  opened  by  the  customer,  who  still  had 
the  jug  in  her  hand,  and  said  that  the  milk  in 
the  jug  was  exactly  as  she  had  received  it. 
The  appellant  took  a  sample  from  the  milk 
in  the  jug  and  sent  it,  with  the  sample  bought 
from  the  respondent,  for  analysis.  The  result 
of  the  analysis  was  the  same  as  to  each  sample, 
both  being  adulterated  with  30  per  cent,  of 
water.  In  a  prosecution  for  selling  to  the 
customer  milk  which  had  been  adulterated  the 
justices  held  that  the  sample  taken  from  the 
milk  supplied  to  her  had  not  been  taken  by 
the  appellant  while  the  milk  was  "  in  course 
of  delivery  "  to  the  customer  within  sect.  3 
of  the  Sale  of  Food  and  Drugs  Act  Amend- 
ment Act,  1879,  and  they  accordingly  dis- 
missed the  charge. 

Held  (Lord  Alverstone,  C..J.,  dissenting)^ 
that  there  was  evidence  upon  which  the  jus- 
tices could  find  that  there  was  a  complete 
delivery  of  the  milk  before  the  sample  was 
taken  by  the  appellant. 
Helliwell  v.   Haskins,   [1911]    W.   N.   129  ; 

[105  L.  T.  438  ;  75  J.  P.  435  ;  27  T.  L.  R. 
463  ;    9    L.    G.    R.    1060— Div.    Ct.- 

9.  3/ilk — Delivery  in  Several  Barrels — Fair 
Sample — Analysis — Sale  of  Food  and  Drugs  Act 
Amendment  Act,  1879  (42  &  43  Vict.  c.  30),  s.  3,] 
— A  dairyman,  in  implement  of  a  contract, 
delivered  to  his  customer  a  consignment  of 
forty-two  gallons  of  milk  in  six  barrels,  from 
which  samples  were  taken  for  analysis  by  an 
inspector  under  the  Sale  of  Food  and  Drugs 
Acts.  The  method  of  sampling  was  as  follows  : 
Four  of  the  five  barrels  of  eight  gallons  each 
were  poured  separately  into  a  ten-gallon  dish, 
being  the  largest  dish  available,  and  a  sample  of 
each  taken  ;  the  last  of  the  five  barrels  and  the 
sixth  barrel  of  two  gallons  were  poured  together 
into  the  dish  and  a  sample  of  the  ten  gallons 
taken.  The  five  samples  thus  obtained  were 
then  each  separately  analysed,  and  an  average 
of  the  six  results  thus  obtained  was  taken  as 
representing  the  quality  of  the  entire  consign- 
ment. 

Held — that  the  method  of  sampling  the  milk, 
and  of  subsequently  arriving  at  its  quality,  was 
fair  and  proper,  and  caused  no  prejudice  to  the 
accused. 

Lamont  v.  Rodger,  [1911]  S.  C.  (J.)  24  ;  48 
[Sc.  L.  R.  60  ;  6  Adam,  328— Ct.  of  Justy. 

10.  Adulterated  Butter — Supplied  on  Contract 
—  Analyst's  Certijicate  —  Identity  of  Sample 
Sent  hy  Purchaser  and  Received  by  Analyst 
— Registered  Parcel — Sale  of  Food  and  Drugs 
Act,  1875  (38  &  39  Vict.  c.  63),  ss.  16,  18, 
21.] — A.  supplied  butter  to  D,,  a,  workhouse 
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I.  Sale  of  Food  and  Drugs  Acts— Continued. 
master.  D.  made  up  a  sample  of  about  half  a 
pound  of  the  butter  and  marked  "  butter," 
and  gave  it  to  X.  to  post  to  the  public  analyst. 
It  was  not  sent  by  registered  post.  On  the 
following  day  the  analyst  received  a  package 
purporting  to  come  from  D.  marked  "  butter," 
and  cont-aining  about  six  fluid  ounces.  The 
analyst's  certificate  stated  that  he  had  re- 
ceived the  sample  from  D.,  and  that  it  was 
composed  almost  entirely  of  fats  foreign  to 
butter.  It  did  not  state  the  percentage  of 
butter  fat^  and  foreign  fa,ts  found  in  the 
sample.  Under  sect.  16  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  the  certificate  of  the 
analyst  is  evidence  of  the  facts  therein  stated. 

Held — that  there  was  evidence -before  the 
magistrates  that  the  sample  sent  by  D.  and 
the  sample  analysed  by  the  analyst  were  iden- 
tical ;  that,  although  the  analyst's  certificate 
did  not  follow  the  form  of  the  schedule  to  the 
Act,  it  was  sufficient,  as  its  meaning  was  that 
practically  the  material  was  not  butter  ;  and 
that  sect.  16  of  the  Act  was  an  enabling 
section,  and  did  not  prevent  evidence  being 
given  that  the  parcel  had  been  sent  to  the 
analyst  in  a  manner  other  than  by  registered 
post. 
AusTJN     V.     Guardians     of     DuNsnAUGHLiN 

[Union,  45  I.  L.  T.  213— Div.  Ct.,  Ireland. 

(e)  Warranties. 

11.  Liahilify  of  Limited  Company  for  giving 
Fahe  Wnrr((nt>i — Sale  of  Food  and  Drugs  Act, 
1899  (62  &  63' Vict.  c.  51),  s.  20  (6).]— There 
is  nothing  in  sect.  20  (6)  of  the  Sale  of  Food 
and  Drugs  Act,  1899,  to  exempt  a  limited 
company  which  has  given  a  false  warranty 
in  respect  of  an  article  of  food  from  lia- 
bility to  the  punishment  imposed  by  that  sec- 
tion. 

Chuter  v.  Freeth  and  Pocock,  Ld.,  [1911] 

[2  K.   B.  832  ;   80  L.  J.  K.  B.  1322  ;    105 

L.   T.   238  ;     75   J.   P.   430  ;    27   T.   L.   E. 

467  ;  9  L.  G.  E.  1055— Div.  Ct. 

12.  Person  giving  Warranty  having  Rea.wn  to 
Believe  that  Statements  in  Warranty  were  True — 
Evidence — Sale  of  Food  and  Drugs  Act,  1899 
(62  &  63  Vict.  c.  51),  s.  20  (6)].— The  appellants, 
wholesale  dealers  in  milk,  who  purchased  their 
milk  from  farmers  in  the  country,  were  charged 
with  having  given  to  a  purchaser  from  them  a 
false  warranty  in  writing.  The  milk  in  respect 
of  which  they  gave  the  warranty  in  question  was 
received  from  a  farmer  with  whom  they  had 
dealt  for  three  years,  and  during  that  time 
nothing  had  occurred  to  lead  them  to  suppose 
that  the  milk  was  not  of  the  proper  standard. 
The  farmer  had  given  the  appellants  a  warranty 
•with  the  milk  in  question.  The  appellants 
having  been  convicted  : — 

Held — on  the  facts,  that  when  the  appellants 
gave  the  warranty  they  had  reason  to  believe 
that  the  statements  contained  therein  were  true 
within  sect.  20,  sub-sect.  6.  of  the  Sale  of  Food 
and  Drugs  Act,  1899,  and  that  the  conviction 
must  therefore  be  quashed. 
Dairy  Supply  Co.,  Ld.  v.  Houghton,  28 
[T.  L.  E.  94— Div.  Ct. 


II.  SALE  OF  UNSOUND  MEAT. 

(a)  Generally. 

13.  Prosecution  hy  Police  icithout  Coment  of 
Aftornet/-Ceneral  ~  PuMic  Health  Act,  1875 
(38  &  '39  Vict.  0.  55),  ss.  116,  117,  253.]— 
An  officer  of  police  cannot,  without  the  con- 
sent of  the  Attorney-General,  institut-e  pro- 
ceedings under  sect.  117  of  the  Public  Health 
Act,  1875,  against  a  person  for  exposing  un- 

i  sound  meat  for  sale,  or  having  it  in  his  posses- 
sion for  the  purpose  of  preparation  for  sale. 
DoDD  V.   Pearson,   [1911]  2  K.  B.  383  ;   80 
[L.  J.  K.  B.  927  ;   105  L.  T.  108  ;  75  J.  P. 
343  ;  27  T.  L.  E.  376  ;  9  L.  G.  E.  646— Div. 

Ct. 

14.  3Ieat  Seized  and  Condemned  after  Passing 
out  of  Possession  of  Seller — Public  Health  Act, 
187o"(38  &  39  Vict.  c.  55),  ss.  116,  117  — 
Public  Health  Acts  Amendment  Act,  1890  (53 
&  54  Vict.  c.  59),  .S-.  28.]— The  appellant,  a 
butcher,  sold  meat  to  a  purchaser.  On  the 
following  day  the  meat  was  inspected  while 
in  the  possession  of  the  purchaser  and  seized, 
and  subsequently  condemned  by  a  magistrate 
as  unfit  for  the  food  of  man.  The  appellant 
was  then  charged  under  sect.  117  of  the  Public 
Health  Act,  1875,  with  having  sold  the  meat 
for  the  food  of  man  when  it  was  unsound  and 
■rnfit  for  the  food  of  man,  and  was  convicted. 

Held — that  by  virtue  of  sect.  28  of  the 
Public  Health  Acts  Amendment  Act,  1890,  the, 
conviction  was  right,  although  the  seizure  of 
the  meat  was  elsewhere  than  on  the  premises 
of  the  appellant. 
Salt  v.  Tomlinson,  [1911]  2  K.  B.  391  ;  80 

[L.  J.  K.  B.  896  ;    105  L.  T.  31  ;   75  J.  P. 

398  ;  27  T:  L.  E.  427  ;  9  L.  G.  E.  822— Div. 

Ct. 

15.  Possession  of  Unsound  Meat — Seizure  on 
Waggon  on  Premises  Belonging  to  Another — 
PuUic  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  116,  117.] — Meat  was  seized  by  an  in- 
spector in  a  waggon  on  premises  not  occupied 
by  the  appellant  and  was  condemned  bj^  a 
justice  as  unfit  for  food.  It  had  been  de- 
livered at  certain  regimental  barracks  under  a 
contract  with  the  appellant  and  had  been 
rejected  as  unsound.  The  appellant  admitted 
to  the  inspector  after  the  seizure  that  the 
meat  belonged  to  him,  declaring  that  it  was 
perfectly  fit  for  food.  lie  had  also  tele- 
graphed to  the  medical  officer  of  health  to 
keep  the  meat  for  further  examination  on 
his  behalf  and  had  subsequently  told  him  that 
it  belonged  t-o  him  and  that  he  would  have 
been  prepared  to  sell  it  if  it  had  not  been 
seized. 

Held — that  on  such  evidence  the  justices 
were  justified  in  convicting  the  appellant 
under  sect.  117  of  the  Public  Health  Act,  1875, 
as  having  had  the  meat  in  his  possession  at 
the  time  of  seizure. 
Bull  v.  Lord,  9  L.  G.  E.  829— Div.  Ct. 

(b)  In  London. 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 
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J 1 1.  SALE  OF  BREAD. 

16.  Sale  hi/  ]\'eit//if — Wt'ightu  xuifed  to  Weigh 
Bread  not  Carried— Bread  Act,  1836  (6  &  7 
Will.  4,  c.  37),  s.  7.]— Sect.  7  of  the  Bread 
Act,  1836,  imposes  upon  those  who  carry  out 
bread  for  sale  in  any  cart  or  other  carriage  the 
obligation  of  carrying  weights  which  are  pro- 
perly suited  to  weigh  the  bread  such  persons 
actually  carry  for  sale  and  purport  to  sell. 
Turner  v.  Holder,  [1911]  2  K.  B.  562  ;   80 

[L.  J.  K.  B.  895  ;   105  L.  T.  34  ;  75  J.  P. 

445  ;   27  T.   L.  E.  472  ;   9  L.  G.  E.  979— 
Div.  Ct. 

IV.  MARGARINE. 


17. 

App} 


Sale  in  Paper  Wrapper — Fancij  Xante 
ived  by  Board  of  Agriculture — rr'nited 
on  Wrapper — ^^Karmo  Margarine  " — Martiariiir 
Act,  1887(50  &  51  A^ict.  c.  29),  s.  &— Sale  if  Food 
and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51), 
s.  6—Bit'tter  and  Margarine  Act,  1907  (7  Edw.  7, 
c.  21),  .s.  8.]— Sect.  8  of  the  Butter  and  Margarine 
Act,  1907,  which  provides  that  a  person  dealing 
in  margarine  shall  be  guilty  of  an  offence  under 
that  Act  if  "  in  any  wrapper"  enclosing  mar- 
garine he  describes  it  by  any  name  other  than 
"  margarine  "  or  a  name  combining  the  word 
"margarine  "  with  a  fancy  or  other  descriptive 
name  approved  by  the  Board  of  Agriculture  and 
Fisheries,  has  not  by  implication  repealed  the 
provisions  of  sect.  6  of  the  Margarine  Act,  1887, 
as  amended  by  the  Sale  of  Food  and  Drugs  Act, 
1899,  to  the  effect  that  margarine  when  sold  by 
retail  shall  only  be  delivered,  save  in  a  package 
duly  branded,  in  a  paper  wrapper  "  on  which  " 
shall  be  printed  the  word  "  margarine,"  "  and 
no  other  printed  matter  shall  appear  on  the 
wrapper." 

A  person  sold  a  kind  of  margarine  called 
"  Karmo,"  a  name  approved  by  the  Board  of 
Agriculture  and  Fisheries  under  sect.  8  of  the 
Butter  and  Margarine  Act,  1907,  in  a  paper 
wrapper  on  which  the  words  "  Karmo  Margarine  " 
were  printed. 

Held — that   he  was  rightly  convicted  of  an 
offence  under  sect.  6  of  the  Margarine  Act,  1887, 
as  amended  by  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1899. 
Williams  v.  Baker,  [1911]  1  K.  B.  566  ;  80 

[L.  .J.  K.  B.  545  ;  104  L.  T.  178  ;  75  J.  P.  89  ; 
9  L.  G.  E.  178— Div.  Ct. 


FOREIGN   ATTACHMENT. 

See  Practice  and  Procedure. 

FOREIGN    ENLISTMENT. 

See  Criminal  Law. 

FOREIGN  JUDGMENT. 

See  Conflict  of  Laws,  No.  6. 


FOREIGN  LAW  AND 

FOREIGNERS. 

See  Conflict  of  Laws. 


FORESHORE. 

See  Water  and  Watercourses. 


FORFEITURE. 

See  Criminal  Law  ;  Fisheries  ;  Land- 
lord and  Tenant  ;  Eeal  Pro- 
perty :  Settlements  :  Wills. 


FORGERY. 

See  Bankers  AND  Banking;  Criminal 
Law. 


FRANCHISE. 

See  Elections  ;  Ferries  ;  Fisheries  ; 
Markets  and  Fairs  ;  Eeal  Pro- 
perty. 


FRAUD. 


See  Action  ;  Contract  ;  Limitation 
OP  Actions  ;  Misrepresentation 
AND  Fraud  ;  Pleading  ;  Trusts  ; 
Wills. 


FRAUDS,   STATUTE   OF. 

See  Contract  ;  Sale  of  Goods  ;  Sale 
OF  Land. 


FRAUDULENT     AND    VOID- 
ABLE  CONVEYANCES. 


See  also   Bankruptcy 
No.  26. 


Settlements, 


1.  Banhruptcy — Partnership — Assignment  of 
Partnership  Business  to  Company — Device  to 
Defeat  and  Delay  Creditors  of  Partner— Statute 
13  Eliz.  e.  5].— H.  &  Co.  obtained  judgment 
against  G.,  a  former  partner,  restraining  him 
from  carrying  on  a  certain  business  which  he 
was  then  carrying  on  in  partnership  with  J. 
Two  days  later  G.  and  J.  entered  into  an  agree- 
ment under  which  their  partnership  business  was 
subsequently  transferred  to  a  company  formed 
for  the  purpose  of  taking  over  the  business.  G. 
received  shares  in  the  company  as  part  of  the 
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Fraudulent     and    Voidable    Conveyances— t'(j«- 

tlnupil. 
purchase   price    of    the     business,    and    shortly 
afterwards  transferred  them  to  his  wife.     Within 
a  year  G.  was  adjudicated  bankrupt  on  his  own 
petition. 

Held — on  the  evidence,  that  the  agreement 
entered  into  by  G.  and  J.,  who  knew  all  about 
G.'s  position,  was  intended  to  defeat  and  delay 
the  creditors  of  G.,  and  was  fraudulent  and  void 
under  the  statute  of  13  Eliz.  c.  5. 
Gonville's  Trustee  v.  Patent  Caramel  Co., 

[Ld.,  [1011]  W.  N.  2-tl  ;  46  L.  J.  N.  C.  754— 
Philiimore,  J. 

2.  Volunftin/  Conreyancp — Whether  Fraud  on 
Cved'itor.s—Exidlng  Creditors  Paid  Off— Future 
Creditor.'] — In  the  absence  of  any  express  inten- 
tion to  defraud,  a  voluntary  deed  will  not  be  set 
aside  at  the  instance  of  a  creditor  whose  debt 
comes  into  existence  after  its  date,  if  all  creditors 
existing  at  the  date  of  the  deed  have  been  paid  off. 
In  re   Kelleher,    [1011]   2   I.   R.  1— C.  A., 

[Ireland. 


FREEBOARD. 

See  Shipping  and  Navigation. 


FREIGHT. 


See  Shipping  and  Navigation. 


FRIENDLY   SOCIETIES. 

COL. 

I.  Registered  Societies. 

{a}  Disputes 233 

lb)  Dissolution 234 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(<?)  Nomination  of  Life  Policy    .         .  234 

[No  jiaragraphs  in  tliis  vol.  of  the  Digest.] 

(d)  Officers 234 

le)  Rules 235 

(/)  Generally 235 

II.  Collecting  Societies  akd  Indus- 
trial Assurance  Companies  .  236 

[No  paragra]ihs  in  this  vol.  of  the  Digert.1 

III.  Unregistered  Societies       .        .  236 

[No  paragraphs  in  this  vol.  of  th»     Digest] 
See  also  INSURANCE,  No.  9. 

I.  REGISTERED  SOCIETIES. 

(a)  Disputes. 

1.  ArfiiDi  in.  Count  1/  Court  to  Recover  Bene- 
fit —  Jurisdiction  of  County  Court  Judqe  — 
'Friendly  Societies  Act,  1896  (59  &  60  "Vict. 
e.  25),  s.  68.] — An  action  was  brought  by 
the  plaintiff,  the  widow  of  a  member  of  a 
friendly  society,   against   the   defendant,   who 


was  the  statutory  officer  of  the  society,  to 
recover  a  benefit  to  which  she  claimed  to  be 
entitled  under  the  rules.  Rule  20  of  the 
society's  rules  of  1908  provided  that  disputes 
between  members  or  persons  claiming  through 
or  on  account  of  a  member  and  the  society 
should  be  decided  b}'  arbitration,  and  pre- 
scribed certain  formalities  to  be  observed.  It 
further  provided  tlrat  each  dispute  should  be 
decided  by  three  arbitrators,  the  first  elected 
by  the  claimant,  the  second  by  the  society, 
and  the  third  to  be  a  county  court  judge 
or  other  person  agreed  on  by  the  parties, 
who  should  act  as  umpire.  The  Friendly 
Societies  Act,  1896,  s.  68  (6),  provides  that 
"  Wliere  the  rules  [of  a  friendly  society]  con- 
tain no  direction  as  to  disputes,  or  where  no 
decision  is  made  on  a  dispute  within  forty  daya 
after  the  application  to  the  society  .  .  .  f or  a 
reference  under  its  rules,  the  member  or  per- 
son aggrieved  may  apply  either  to  the  county 
court  or  to  a  court  of  summary  jurisdiction 
and  the  court  to  which  application  is  made 
may  hear  and  determine  the  matter  in  dis- 
pute." On  March  llth,  1910,  the  plain- 
tiff applied  for  benefit  under  the  rules.  On 
April  2nd  the  society  passed  a  resolution  re- 
fusing the  plaintiff's  application  as  being  con- 
trary to  rule.  On  April  18th  the  plaintiff 
made  an  application  for  arbitration  under  the 
rules.  This  was  assented  to  by  the  society, 
but  the  parties  were  unable  to  agree  as  to 
an  umpire,  and,  after  the  expiration  of  forty 
days,  the  plaintiff  in  January,  1911,  commenced 
proceedings  in  the  county  court  by  virtue  of 
sect.  68  (6)  of  the  Friendly  Societies  Act, 
1896.  In  September,  1910,  'the  society  had 
amended  its  rules,  and  by  rule  20  as  so 
amended  it  was  provided  that  disputes  should 
in  the  first  instance  be  referred  to  the  general 
committee,  from  whose  decision  there  should 
be  an  appeal  to  an  appeal  committee.  It  was 
contended  before  the  learned  judge  that,  the 
plaintiff  not  having  complied  with  these  regu- 
lations, he  had  no  jurisdiction  to  entertain 
the  action.  To  this  contention  he  gave  effect 
and  declined  to  hear  the  case. 

Held — that  the  learned  judge  was  wrong, 
and  that  the  alteration  in  the  rule  could  not 
affect  the  right  of  the  plaintiff,  which  had 
become  vested,  to  go  to  the  county  court,  and 
that  the  learned  judge  accordingly  had  juris- 
diction to  try  the  case. 
Ritson  v.  Dobson,  104  L.  T.  808— Div.  Ct. 

(b)  Dissolution. 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

(c)  Nomination  of  Life  Policy. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Officers. 

2.  Misapplication  of  Property  of  Society — 
Order  for  Rejmy  me  nt — Time  for  Taking  Proceed- 
ings—Summary Jurisdiction  Act,  1848  (11  &  12 
vict.  c.  43),  s.'n—Frieiidlif  Societies  Act.  1896 
(59  k.  60  Vict.  c.  25),  ss.  '86,  87  (S)— Friendly 
Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  9. 

By   sect.    87,    sub-sect.    3,    of    the    Friendly 
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^36 


I.  Registered  SocietieB  —  Continned. 
Societies  Aft,  IS'.K".,  if  any  person  wilfully  applies 
any  property  of  the  society  to  an  unauthorised 
l^urpose,  he  is  liable  on  complaint  to  be 
summarily  convicted  and  fined,  and  by  sect.  9 
of  the  Friendly  Societies  Act,  1908,  where  on 
such  a  complaint  it  is  not  proved  that  he  actei 
with  fraudulent  intent,  he  may  be  ordered  to 
repay  any  sum  of  money  applied  improperly,  but 
shall  not  be  liable  to  conviction. 

Held — that  the  limit  of  six  months  imposed 
by  sect.  11  of  the  Summary  .Jurisdiction  Act, 
1848,  as  regards  the  time  withiu  which  a 
compkint  or  information  must  be  made,  is  a  bar 
to  summary  proceedings  for  an  order  under  the 
Friendly  Societies  Act,  189(1,  for  rei^ayment  of  a 
sum  of  money  which  was  misapplied  more  than 
six  months  before  the  laying  of  the  information. 

Mackib   v.  Fox,   105  L.  T.  523  :   75  .J.  P.  470 

[Div.  Ct. 

(e)  Rules. 

See  also  No.  1,  siqira. 

3.  Alteration  of  Hides — Transfer  of  Sum  to 
Pension  Fund  —  Talidity — Oininsion  to  Coinpli/ 
iclth  Formalltie.t.'] — A  friendly  society,  at  a 
general  meeting  specially  called,  altered  its  rules 
for  the  purpose  of  authorising  a  transfer  of 
money  from  the  actuarial  surplus  to  a  pension 
fund,  and  passed  a  resolution  that  £50,000  should 
be  so  transferred.  There  was  nothing  in  the 
unaltered  rules  which  prohibited  what  was  done 
at  the  meeting.  It  was  necessary,  under  the 
rules  of  the  society,  that  a  new  or  altered  rule 
should  be  registered  before  it  was  acted  upon. 
The  above  alteration  was  not  registered  till  after 
the  resolution  transferring  the  funds  had  been 
passed. 

Held— that,  there  being  nothing  in  the  rules 
to  prevent  the  society  from  altering  the  rules  as 
it  had  done,  and  the  provision  of  pensions  being 
within  the  objects  and  statutory  constitution  of 
the  society,  such  alteration  of  the  rules  was 
good. 

Held  also — that  a  failure  to  comply  with  a 
formality  such  as  registering  the  alteration  of 
the  rules  before  acting  upon  the  rules  as  altered 
was  a  matter  of  which  the  Court  would  only 
take  notice  at  the  instance  of  a  clear  majority  of 
the  members  of  the  society. 

KiRKSOPP  V.  Heighton,  28   T.  L.  R.   129  ;  5C 
[Sol.  Jo.  161 — Warrington,  .1. 


(f)  Generally. 

4.  Conrerslon  into  Limited  Company — Objects 
oj  Company— Exceeding  the  Objects  of  the  Society 
—Friendly  Societies  Act,  1896  (59  &  60  Vict. 
c.  25),  ss.  8,  71.] — Where  a  friendly  society  regis- 
tered under  the  Friendly  Societies  Act,  1896, 
has  been  converted  into  and  registered  as  a 
company  limited  by  guarantee  under  a  memo- 
randum and  articles  of  association  which  greatly 
extend  the  objects  of  the  society  as  restricted 
by  the  Friendly  Societies  Act,  1896,  the  company 


cannot  be  restrained  from  exercising  its  powers 
under  such  memorandum  at  the  instance  of  a 
shareholder  of  the  company. 

Blythe  v.  Jlirtlcy  ([1910]  1  Cli.  228)  dis- 
tinguished. 

Decision  of  Eve,  J.  (102  L.T.  276  ;  26  T.  I>,  R. 
357  ;  54  Sol.  Jo.  361)  affirmed. 
McGlade     r.     Royal     London      Mutual 

[Insurance   Society,   Ld.,    [1910]    2    Ch. 

169  ;  79  L.  J.    Ch.    631  ;    103  L.  T.    155  ;  26 

T.  L.  R.  471  ;  54  Sol.  Jo.  505  ;  17  Manson,  358 
— C.  A. 

See  S.  C.  under  Companies,  XVII.  (a). 

5.  Conversion  into  Company  —  Consent  of 
Members — Resolution  for  Conversion  Passed  at 
a  Meeting  of  "  Delegates "  -—  Alteration  of 
Objects— Friendly  Societies  Act,  1896  (59  &  .50 
Vict.  c.  25),  ss.  71  (1),  74,  106.]— By  the  rules 
of  a  registered  friendly  society  it  was  provided 
that  meetings  for  the  "  management  of  the 
society  "  should  consist  of  "  delegates  "  elected 
by  the  members. 

Held — that  a  resolution  for  the  conversion 
of  the  society  into  a  limited  company,  in 
terms  of  sect.  71  of  the  Friendly  Societie.s 
Act,  1896,  passed  by  a  general  meeting  of 
"  delegates,"  was  idtra  vires,  in  respect  that 
under  that  Act  a  resolution  for  conversion 
could  only  be  carried  by  a  certain  majorit_v 
of  the  members  of  the  society  at  a  general 
meeting  of  members,  and  that  that  require- 
ment was  not  affected  by  the  rule  of  the  society 
providing  that  meetings  should  consist  of 
"  delegates." 

Held,  accordingly — that  a  scheme  for  the 
conversion  of  a  friendly  society  into  a  com- 
pany, the  memorandum  of  association  of 
which  permitted  (a)  the  distribution  of  surplus 
assets  among  members,  who  under  the  rules 
of  the  society  would  have  had  no  right  to 
participate  in  that  surplus,  and  (h)  payments 
to  employees  of  sums  out  of  capital  which  were 
miauthoriscd  by  the  society's  rules,  was  ultra 
vires. 

Blythe  V.   Birtley  ([1910]    1  Ch.   228)   fol- 
lowed. 
Wilkinson  v.    City  of    Glasgow    Friendly 

[SociiSTY,   [inil]   S.   C.    476  ;     48  So.  L.  R. 
504— Ct.  of  Sess. 

II.  COLLECTING  SOCIETIES  AND  INDUS- 
TRIAL ASSURANCE  COMPANIES. 

[No  paragrajilis  in  tliis  voL  of  tlie  Digest.] 

HI.  UNREGISTERED  SOCIETIES. 

[No  paragiaplis  in  this  voL  of  tlie  Digest.] 


FUGITIVE   OFFENDERS 


See      Extradition 
Offenders. 
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I.  Game. 

(a)  Ground  Game     . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(V)  Licences      .... 
(c)  Trespass  and  Poaching 

II.  Sporting  Rights,  etc.  . 
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I.  GAME. 

(a)  Ground  Game. 

[No  i>aragraphs  in  this  vol.  of  the  Digest.] 

(b)  Licences. 

1.  Tame  Pheasants  Bought  for  Breeding  Pur- 
pose— Seller  and  Purchaser  not  Licensed  to  Deal 
in  Game— Liability  to  Penalty — Game  Act,  1831 
(1  &  2  Will.  4,  c.  32),  s.  27.]— The  word  "  game  " 
in  sect.  27  of  the  Game  Act,  1831,  applies  to  live 
as  well  as  dead  game  :  it  applies  also  to  game 
which  has  never  been  wild—  for  example,  to 
pheasants  reared  in  captivity  and  kept  for  breed- 
ing purposes.  If,  therefore,  a  person  who  is  not 
licensed  to  deal  in  game  pm-chases  tame  pheasants 
for  breeding  purposes  from  a  person  not  licensed 
to  deal  in  game  he  commits  an  offence  against 
sect.  27  of  the  Act. 

Cook  r.  Trevener,  [1911]   1  K.  B.  9  ;  80  L.  J. 

[K.  B.  118  ;  103  L.  T.  725  :  74  J.  P.  469  ;  27 

T.  L.  R.  8— Div.  Ct. 

(c)  Trespass  and  Poaching. 

2.  '^Entering  or  being  vjwn"  the  Land — 
Absence  of  Personal  Entry — Game  Act,  1831 
(1  &  2  Will.  4,  c.  32),  s.  30.]— By  sect.  30  of 
the  Game  Act,  1831,  "  If  any  person  whatso- 
ever shall  commit  any  trespass  by  entering  or 
being  .  .  .  upon  any  land  in  search  or  pursuit 
of  game  "  he  shall  be  guilty  of  an  offence. 

Held — that  a  personal  entry  upon  the  land 
by  the  defendant  is  necessary  to  satisfy  the 
terms  of  the  section,  and  that  it  is  not  enough 
to  send  a  dog  on  to  the  land  in  search  or  pur- 
suit of  game. 

Dicta  in  R.  v.  Pratt  ((1855)  4E.&B.8G0) 
followed. 
Pratt   v.   Martin,    [1911]   2  K.    B.    90  ;    80 

[L.  J.  K.  B.  711  ;   105  L.  T.  49  ;   75  J.  P. 
328  ;    27  T.   L.   R.   377— Div.   Ct. 

3.  Unlaioful  Possession  of  Eggs— Evidence — 
Poaching  Prevent  ion  Act,  1862  (25  &  26  Vict. 
c.  114),  s.  2.] — The  appellant  having  been 
summoned  for  being  in  possession  of  game 
eggs  unlawfully  obtained,  evidence  was  given 
on  behalf  of  the  prosecution  that  a  constable, 
having  seen  the  appellant  in  the  month  of 
May  mider  circumstances  of  suspicion  with 
other  men,  searched  the  appellant's  cart  and 
found  a  large  number  of  game  eggs  which  the 
appellant  stated  came  off  his  own  farm.  No 
evidence  wag  called  on  behalf  of  the  appellant. 

Held — that  the  appellant  was  rightly  con- 
victed  of   an   offence   within   sect.    2    of   the 
Poaching  Prevention  Act,  1862. 
Stowe   v.    Marjoram,    101   L.    T.    569  ;     73 

[J.  P.  498  ;    sub  nom.  Stone  v.  Marjoram, 
22  Cox,  C.  C.   198— Div.  Ct. 


4.  Kiglit  Poaching  —  Previous  fonridiDii^  — 
"  (%  offending^'  a  Third  Time — Xii//it  /'o./c/ii/iq 
Act,  1828  (9  Geo.  4,  c.  69),  ss.  1,  2-"  Land  i'srd 
for  Breeding  or  Keeping  Rabbits "' — Agricultural 
Field— Larceny  Act,  1861  (24  &  25  Vict.  c.  96), 
s.  17.] — A  conviction  under  sect.  2  of  the  Night 
Poaching  Act,  1828,  cannot  be  treated  as  a 
previous  conviction  under  sect.  1  of  that  Act. 

R.  v.    Lines   ([1902]    1   K.  B.  199)   applied. 

Ordinary  agricultural  land  is  not  land  used  for 
the    breeding    or    keeping    of    rabbits    merely 
because  rabbits  are  tolerated  there  and  breed  in 
the  hedgerows. 
R.  r.  McLauchlan,  75  J.  P.  8— Qr.  Sess. 
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SPORTING  EIGHTS. 

.  See  also  Fisheries,  II. 


5.  Tresjyasx  —  RigM  of  Tenant  of  Sporting 
Rights  to  Cliecli  Progress  of  Fire  by  Burning 
Strips  of  Heather—  Necfssitg  of  Step .']  ^ 'i\iQ 
defendant  was  a  gamekeeper  employed  by  the 
tenant  of  sporting  rights  over  heath  land 
leased  from  the  plaintiff.  A  fire  having  broken 
out  on  the  heath,  the  defendant  sought  to  check 
its  progress  by  setting  fire  to  the  heather  in 
certain  places  with  the  intention  of  making 
bare  patches,  so  that  when  the  fire  reached 
them  there  would  be  nothing  to  burn  and  the 
heather  to  leeward  would  be  saved.  At  the 
trial  of  an  action  against  the  defendant  for 
damages  the  following  questions  were  left  to 
the  jury  :  "  Was  the  method  adopted  by  the 
defendant  in  fact  necessary  for  the  protection 
of  his  master's  property  ?  "  and,  "  If  not,  was 
it  reasonably  necessary  in  the  circumstances  ?" 
The  jury  answered  the  first  question  in  the 
negative  and  the  second  in  the  affirmative. 

Held  (Vaughan  Williams,  L.J.,  dissenting)— 
that  upon  these  findings  the  defendant  was 
entitled  to  judgment  inasmuch  as  their  effect 
was  that  in  all  the  circumstances  the  method 
adopted  by  the  defendant  for  the  protection  of 
his  master's  property  was  necessaiy  to  meet  the 
threatened  danger,  and  was  reasonably  used. 

Decision  of  Div.  Ct.  ([1911]  2  K.  B.  837  ;  80 
L.  J.  K.  B.  1008  :  104  L.  T.  718  ;  27  T.  L.  R.  396) 
reversed. 

Cope    v.   Sharpe,  132  L.   T.   Jo.  178:    Times, 
[December  20th,  1911— C.  A. 

See  S.C.  under  Trespass. 
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I.  GAMING  CONTRACTS. 

See  also  Bankruptcy,  No.  23. 

1.  Betting — Forbearance  to  Malce  Defendant's 
Default  Public— Xew   Contract  —  Gaming  Acts 
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I.  Gaming  Contra,cts~- Coutiinwd. 
ls;i.-.  (.-.  .^  0  Will.  4,  <'.  41),  s.  1,  and  1845  (8  & 
•I  Viit.  r.  Ki'.i),  s.  IS.]— The  plaintiff  and  defen- 
dant were  IxKikniakers,  and  as  the  result  of 
certain  bettini;  transactions  between  them  a  sum 
of  X.30  lo.v.  was  due  from  the  defendant  to  the 
plaintiff.  In  an  action  to  recover  this  amount, 
the  jilaintiff  stated  that  when  the  debt  became 
due  the  defendant  asked  for  time  to  pay,  and  re- 
quested that  the  matter  miglit  be  kept  absnhitcly 
confidential,  as  if  it  got  about  it  would  An  him  a 
lot  of  harm.  The  plaintiff  agreed  to  give  defen- 
dant time,  and  prcjmised  to  keep  the  matter  con- 
lidential.  He  stated  in  his  evidence  that,  if  the 
matter  had  got  about,  the  defendant  would  have 
been  finished  as  a  bookmaker.  The  county  court 
judge  gave  judgment  for  the  plaintiff,  holding 
that  a  new  contract  had  been  entered  into 
between  the  parties  by  which  the  plaintiff  for- 
bore to  proclaim  the  defendant  a  defaulter  in 
consideration  of  the  defendant's  promise  to  pay 
the  debt  at  a  future  time. 

Held — that  there  was  evidence  upon  which 
the  county  court  judge  could  come  to  that  con- 
clusion. 

Decision  of  Div.  Ct.  (1()3  L.  T.  4G1  ;  27  T.  L.  E. 
7)  affirmed. 

Wilson  r.  Conolly,  104  L.  T.  94  ;  27  T.  L.  R. 
[212— C.  A. 

2.  Deposit  of  Money  to  he  Used  for  Specidatlon 
in  Storks — Deposit  to  he  Repaid  if  JVo  Profit 
Made— Gaming  Act,  1845  (8  &  9  Vict.  c.  109), 
s.  18.] — The  defendant  sent  out  circulars  in 
which  he  stated  that  if  the  persons  receiving 
tliem  would  contribute  certain  sums  to  a  "  trust," 
he  vs'ould  operate  in  specified  stocks,  and  if  at 
the  end  of  90  days  those  stocks  stood  at  a  higher 
figure  than  at  the  beginning,  he  would  divide 
the  profit,  less  10  per  cent.,  among  the  con- 
tributors, but  if  there  were  no  profits  he  vrould 
return  the  original  subscription  in  full.  The 
plaintiff  paid  sums  to  the  defendant  in  respect 
of  two  "  trusts  ■'  on  the  terms  of  the  circulars, 
and  profits  having  been  made  on  one  of  the 
"  trusts,"  he  sued  the  defendant  to  recover  same 
and  also  the  sum  deposited  on  the  other  "  trust" 
which  had  not  shown  a  profit. 

Held — that  the  loss  of  interest  on  the  sums 
deposited  was  a  loss  sufficient  to  make  the  con- 
tract between  the  parties  a  wagering  contract 
within  sect.  18  of  the  Gaming  Act,  1845,  and 
that  the  plaintiff  was  therefore  not  entitled  to 
recover. 

Definition  of  gaming  and  wagering  by  Cotton, 
L.J.,  in  Thachei^y.  Hardy  ((1878)  4  Q.  B.  D.  685, 
695)  considered. 
Richards  v.  Starck,  [1911]  1  K.  B.  296  ;  80 

[L.  J.  K.  B.  213  ;  103  L.  T.  813  ;  27  T.   L.  R. 
29— Channell,  J. 

II.  GAMES  AND  GAMING  HOUSES. 

3.  Justices — Common  Gaming -ho  use — Lottery 
Acts  —  Game  —  Bank —  Unequal  Chances — Lot- 
teries Act,  1806  (46  Geo.  3,  c.  148),  s.  59— 
Gaming  Act,  1845  (8  &  9  Vict.  c.  1U9.]— The 
defendant  carried  on  a  sale  of  goods  by  means 
of  a  "  wheel  of  fortune  "  in  a  house  open  to 
the    public.      He    was    prosecuted    under    the 


Gaming    Act,    1845,    for    keeping    a   common 
gaming-house. 

Held — that  the  defendant  was  carrying  on  a 
lottery,  and  that  a  lottery  was  a  "  game "  ; 
that  the  offence  charged  was  a  game  under  the 
Act  ;  and  that  it  was  not  necessary  that  the 
prosecution  should  be  at  the  suit  of  the 
Attorney-General. 

MuNRO  V.  Kelly,  45  I.  L.  T.   179— Div.  Ct., 

[Ireland. 

III.  BETTING   HOUSES   AND  BETTING. 

See  also  No.  1 ,  supra . 

4.  Betting  —  Racecourse  —  Field  Adapted  for 
Annual  Sports  and  Horse-7-aces — Street  Beitinq 
Act,  1906  (6  Edw.  7,  c.  43),*.  2.]— A  field,  not 
registered  as  a  racecourse  and  not  permanently 
laid  out  or  used  as  a  racecourse,  but  adapted  for 
the  occasion  of  an  annual  athletic  sports  and 
horse- races  meeting,  is  not  "  ground  used  for  the 
purpose  of  a  racecourse  for  racing  with  horses  " 
within  the  meaning  of  the  exemption  from  the 
Street  Betting  Act,  1906,  contained  in  sect.  2  of 
the  Act. 

Stead  v.  Aykroyd,    [1911]  1    K.  B.   57;    80 

[L.  J.  K.  B.  78  ;  103  L.  T.  727  ;  74  J.  P.  482— 

Div.  Ct. 

5.  Using  House  for  .Purpose  of  Receiving  Rets 
on  Horse-races — Endence  of  User — Betting  Act, 
1853  (16  &  17  Vict.  c.  119),  ss.  1,  3.]— The 
appellant  was  a  bookmaker,  and  a  letter  was 
sent  to  his  premises  stating  that  the  writer 
wished  to  open  a  deposit  account  with  the 
appellant,  and  on  hearing  from  him  would 
forward  £5  ;  the  writer  added  that  none  of  his 
commissions  would  exceed  the  amount  without 
a  further  remittance.  The  api)ellant  replied, 
enclosing  a  book  of  rules,  and  saying  that  "  on 
receipt  of  yours,  as  suggested,  1  will  place  you 
on  my  list  of  clients."  The  money  was  there- 
after sent  to  the  appellant  in  the  form  of  postal 
orders.  Bets  were  made  by  the  appellant  on 
behalf  of  the  writer  of  the  letter,  and  a  day  or 
two  later  the  appellant's  premises  were  raided, 
when  books  of  account,  showing  betting  trans- 
actions and  about  100  betting  slips,  were  found. 
The  appellant  was  convicted  upon  an  indict- 
ment under  the  Betting  Act,  1853,  for  using  the 
premises  for  the  purpose  of  moneys  being 
received  by  him  as  and  for  the  consideration  for 
certain  assurances,  undertakings,  promises,  and 
agreements  to  pay  thereafter  certain  moneys 
upon  certain  events  and  contingencies  of  and 
relating  to  horse-races. 

Held — that  there  was  evidence  upon  which 
the  jury  could  convict  the  appellant. 

Semhle,  the  receipt  of  a  document  which  can 
be  turned  into  money  is  the  receipt  of  money 
within  sect.  1  of  the  Betting  Act,  1853. 
R.  r.  Mortimer,  [1911]  1  K.  B.  70  ;  80  L.  J. 

[K.   B.  76  ;  103  L.  T.  910  ;  75  J.  P.  37  ;  27 
T.  L.  R.  17  ;  22  Cox,  C.  C.  359— C.  C.  A. 

6.  Retting — Loitering  in  Street  for  Purpose 
of  Betting — Distrihutinq  Handbills  relatinq  to 
Betting— Street  Betting  Act,  1906  (6  Ed\v.  7, 
c.  43),  s.   l.J — The  respondent    was    charged 
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III.  Betting  Houses  and  Betting — Continued. 
under  the  Street  Betting  Act,  1906,  with 
having  loitered  in  a  certain  highway  for  the 
purpose  of  betting.  It  was  proved  that  the 
respondent  was  distributing  in  a  public  street 
handbills  which  contained  offers  by  book- 
makers to  receive  bets.  The  magistrate,  being 
of  opinion  that  the  distribution  of  such  hand- 
bills in  the  street  did  not  come  within  the 
terms  of  the  Act,  dismissed  the  charge. 

Held — that   the   magistrate   ought   to   have 
convicted,  inasmuch  as  the  respondent  in  dis- 
tributing the  handbills  was  doing  a  substan- 
tial  part   of   the   business   of   betting   by    in- 
dicating to  the  public  the  terms  on  which  the 
bookmakers    were    prepared    to    bet    and    the 
means  by  which  the  bets  could  be  carried  out. 
Dunning  v.   Swetman,   [1909]   1  K.  B.   774  ; 
[78  L.   J.   K.  B.   359  ;    100  L.  T.   604  ;    73 
J.  P.  191  ;  25  T.  L.  K.  302  ;  22  Cox,  C.  C. 
93— Div.  Ct. 

7.  Sitjferlng  Gaming onLln'/i^'J Pmn ises—  Con- 
viction of  Bookmaker  for  Using  I/icfjiscJ  Fremi.ies 
for  Betting — Subsequent  Proceedings  against 
Licensee — Adniissihility  of  Conviction  of  Book- 
maker— Licensing  {Consolidation)  Act,  1910  (10 
Edw.  7  &  1  Geo.  5,  c.  24),  s.  79.]— On 
May  4th,  1911,  a  bookmaker  was  convicted  at 
petty  sessions  for  having  unlawfully  used  the  bar 
parlour  of  the  appellant's  licensed  premises  on 
April  29th,  1911,  for  bet  ting  with  persons  resorting 
thereto.  On  May  loth,  1911,  the  appellant  was 
summoned  for  having  suffered  his  jiremises  to  be 
so  used  for  betting  on  April  29th,  1911.  At  the 
hearing  of  the  charge  against  the  appellant  he 
desired  to  raise  the  question  whether  betting  had 
in  fact  taken  place  on  April  29th,  in  addition  to 
the  question  whether  he  had  suffered  betting  to 
take  place,  but  the  justices  ruled  that  they  were 
bound  by  the  conviction  of  the  bookmaker  on 
May  4th  to  hold  that  betting  had  taken  place  on 
the  premises  on  April  29tli,  and  that  the  appellant 
could  not,  in  view  of  that  conviction,  seek  to 
show  that  no  betting  had  taken  place  on  that 
date.  The  justices  having  convicted  the 
appellant : — 

Held — that  evidence  of  the  conviction  of  the 
bookmaker  on  May  4th   was  wrongly  admitted 
and  that  the  conviction  of  the  appellant   must 
be  quashed. 
Taylor  v.  Wilson,  28  T.  L.  R.  97— Div.  Ct. 

8.  Search  Warrant-  Suspn-frd  lUttiinj  House 
— Seizure  of  Unopencii  Ijiters —  i 'niiiin'triicy 
— Application  for  Wurranf  tn  (Ijien  Letters 
—Betting  Act,  1853  (If.  &  17  Vict.  e.  119), 
s.  11.]— Under  sect.  11  of  the  Betting  Act, 
1853,  any  justice  of  the  peace  may  upon  a 
sworn  complaint  give  authority  by  special  war- 
rant to  a  constable  to  enter  a  house  suspected 
of  being  used  as  a  betting  house  and  to  seize 
"  all  lists,  cards,  or  other  documents  relating 
to  racing  or  betting  "  found  in  such  house. 

On  an  application,  which  stated  that  certain 
premises  were  suspected  of  being  used  as  a 
iDetting  house,  a  search  warrant  was  granted 
under  the  above  section,  authorising,  inter  alia, 
the   seizure   of    "  all   letters  "   found   therein. 


In  execution  of  the  warrant  a  number  of  un- 
opened letters  were  seized  on  the  premises, 
and  on  a  second  application  a  day  was  ap- 
pointed on  which  these  letters  were  to  be 
opened  and  inventoried. 

Held — that  the  warrant  was  incompetent  in 
so  far  as  it  authorised  the  seizure  of  letters, 
and  that  an  order  for  opening  the  letters  and 
inventorying  their  contents  could  not  be  made. 
M'Lauchlan  v.    Kenton,    [1911]    S.    C.    (J.) 

[12  ;  48  Sc.  L.  R.  96  ;  6  Adam,  378— Ct. 
of  Justy. 

9.  "  Betting  House'''  —  Transactions  hy  Post.] 
— -A  bookmaker  occupied  premises  in  Edinburgh 
at  which  he  carried  on  his  business.  No  persons 
resorted  to  the  premises  for  the  purpose  of 
betting,  the  bookmaker  communicating  with  his 
customers  only  by  letter,  telegram,  or  telephone. 
No  money  was  deposited  when  the  bet  was  made, 
but  accounts  were  rendered  weekly,  and  the 
balance  remitted  to  or  by  the  bookmaker  accord- 
ing to  the  result  of  the  events  on  which  the  bets 
were  made  and  the  state  of  the  customer's 
account. 

Held — that  the  premises  were  not  kept  as  a 

"betting  house  "  within  the  meaning  of  sect.  284 

of  the  Edinburgh  Municipal  and  Police  Act,  1879. 

Traynor  v.  Macpherson,  [1911]  8.  C.  (J.)  54 ; 

[48  Sc.  L.  K.  92  ;  6  Adam,  407— Ct.  of  Justy. 

10.  "  Public  Place" — liailway  Station  I'latforni, 
—  Construction  of  Statute — Prcirnfimi  of  (lam'mg 
[Scotland)  Act,  1869  (32  &  33  Vict.  ,-.  s; ).  s.  3.]— 
The  platform  of  a  railway  statimi  is  a  'public 
place"  within  the  meaning  of  that  expression  in 
the  words  "  in  any  public  place  or  in  any  grounds 
open  to  the  public  or  in  any  public  conveyance  " 
in  sect.  3  of  the  Prevention  of  Gaming  (Scotland) 
Act,  1869. 

Observations  on  the  rules  to  be  followed  in 
construing  statutes. 

Woods  r.  Lindsay,   [1910]   S.  C.  (J.)  88;  47 
[Sc.  L.  K.  774  ;  6  Adam,  294— Ct.  of  Justy. 

11.  ^'Public  Place''  —  "Enclosed  Place" — 
"  Place  to  which  the  Public  have  Restricted  Bight 
of  Access  "  —  Railway  Mineral  Depot  —  Street 
Betting  Act,  1906  (6  Edw.  7,  c.  43),  s.  1.]— 
The  mineral  depot  of  a  railway  company,  to- 
which  only  railway  servants  and  persons  having 
business  with  the  railway  company  have  access, 
is  "  a  place  to  which  the  public  have  a  restricted 
right  of  access,"  within  the  meaning  of  sect.  1, 
sub-sect.  1,  of  the  Street  Betting  Act,  1906.  Such 
a  depot,  being  enclosed  by  walls  and  fences, 
except  for  a  distance  of  about  200  yards  where 
it  is  bounded  by  but  open  to  the  main  line  of 
the  company,  which  again  is  bounded  by  but 
open  to  the  main  line  of  another  company,  is  an 
"  enclosed  place "  within  the  meaning  of  the 
Act. 

Walker  v.  Reid,  [1911]  S.  C.  (J.)  41  ;  48  Sc. 
[L.  R.  99  ;  6  Adam,  358— Ct.  of  Justy. 

12.  Using  I'remiscsfor  the  Purpose  of  Betting 
with   Persons   Resortiug   thereto  —  Other   Busi- 
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III.  Betting  Houses  and  Betting — Cunli'wed. 

nest; — A^sisliini    ill    Coiiihirt'inii    llir.    liiitihiess  — 

Jii'ttiiiij  J(f,  isr.a   (k;   &   ii   Vict.   c.   ii9), 

ss.  1,  3.] — M.,  the  occupier  of  a  shop,  was  pro- 
secuted and  convicted  for  unlawfully  using  the 
same  for  the  purpose  of  betting  with  persons 
resorting  thereto.  The  business  of  selling  to- 
bacco, chandler}',  and  papers  was  conducted 
in  the  shop.  It  was  proved  that  betting  per- 
sons frequented  the  shop,  and  that  betting 
dockets  and  other  documents  relating  to 
betting  were  found  on  the  premises.  P.  was 
also  prosecuted  and  convicted  for  "  assisting 
in  conducting  the  business  "  of  the  above  shop 
used  for  betting.  The  only  evidence  against 
him  was  that  he  assisted  M.  in  the  business 
carried  on  in  the  shop. 

Held — that  in  the  absence  of  evidence  to  the 
contrary  it  should  be  taken  that  F.  helped  in 
the  whole  business  of  the  shop,  and  that  there 
was  evidence  to  support  his  conviction. 

Maguire  v.  Quinn,  [1911]  2  I.  R.  216;  45  I. 
[L.  T.  77— Div.  Ct.,  Ireland. 

IV.  LOTTERIES. 

See  also  No.  3,  supra. 

13.  Action  1o  lircorrr  Sliart  in  Lottery — lllr- 
{lality.'] — The  plaintiff  alleged  that  she  bought 
from  the  defendant  one-eighth  of  a  ticket  in 
the  Hamburg  State  Lottery  ;  that  the  ticket 
had  won  a  prize  in  the  lottery  ;  that  the 
prize  money  had  been  paid  to  the  defendant  ; 
but  that  the  defendant  refused  to  pay  over  to 
the  plaintiff  the  share  to  which  she  was  en- 
titled. 

Held — that  the  action  being  in  respect  of  a 
sum  of  money  alleged  to  be  due  as  the  pro- 
ceeds of  a  lottery  was  not  maintainable. 
GoEENSTEiN  V.  Feldmann,  27  T.  L.  R.  457— 
[Lord   Coleridge,   J. 

14.  Liinited  ComjMiiy — PuUishing  Proposal 
and  Scheme  for  Sale  (if  Chances — ^'■Person'" — 
Punishmetit  as  Roqiie  and  Yaqahond  —  Lot- 
teries Act,  1823  (4'  Geo.  4,  c.  60),  ss.  41,  62, 
67Summary  Jurisdiction  Act,  1879  (42  &  43 
Vict.  c.  49),  s.  4  —  Jnterpretation  Act.  1889 
(52  &  53  Vict.  c.  63),  s.  2. J— A  limited  com- 
pany which  publishes  a  proposal  scheme  for 
the  sale  of  chances  in  an  unauthorised  lottery 
cannot  be  convicted  as  rogues  and  vagabonds 
under  the  Lotteries  Act,  1823. 

Hawke  v.  E.  Hulton  &  Co.,  Ld.,  [1909] 
[2  K.  B.  93  ;  78  L.  J.  K.  B.  633  ;  100  L.  T. 
905  ;  73  J.  P.  295  ;  25  T.  L.  R.  474  ;  22 
Cox,  C.   C.   122  ;    16  Manson,  164— Div.  Ct. 
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See  Bankruptcy,  No.  4  ;  Companies, 
No.  10  ;  Contract,  No.  5  ;  County 
Courts,  No.  11. 
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See  also  Companies,    No.    45 ;     High- 
ways, No.  13  ;  Rates,  No,  10. 

GAS  COMPANIES  AND  SUPPLY  OF  GAS. 
(a)  In  General. 

1.  Statutory  Offence — Charge  of  Improper  Use 
of  Gas  Supplied  by  Meter — Gasworhs  Clauses 
Act,  1847  (10  Vict.  c.  15),  s.  18.]— The  Gas- 
works Clauses  Act,  1847,  enacts — "  And  with 
respect  to  waste  or  misuse  of  the  gas  .  .  . 
(sect.  18)  Every  person  who  shall  lay  or  cause 
to  be  laid  any  pipe  to  communicate  with  any 
pipe  belonging  to  the  undertakers,  without 
their  consent,  or  shall  fraudulently  injure  any 
such  meter  as  aforesaid,  or  who,  in  case  the 
gas  supplied  by  the  undertakers  is  not  ascer- 
tained by  meter,  shall  use  any  burner  other 
than  such  as  has  been  provided  or  approved 
of  by  the  undertakers,  or  of  larger  dimen- 
sions than  he  has  contracted  to  pay  for,  or 
shall  keep  the  lights  burning  for  a  longer  time 
than  he  has  contracted  to  pay  for,  or  who 
shall  otherwise  improperly  use  or  burn  such 
gas  .  .  .  shall  forfeit  to  "the  undertakers  the 
sum  of  £5  for  every  such   offence.   ..." 

A  complaint  charged  a  person  with  having 
improperly  used  and  burned  gas  supplied  to 
him  by  meter,  contrary  to  the  above-quoted 
section. 

Held — that  the  complaint  was  irrelevant, 
in  respect  that  the  only  gas  dealt  with  in 
the  section  of  the  statute  was  gas  supplied 
otherwise  than  by  meter. 
Falkirk  Corporation  v.  Russell,  48  Sc. 
[L.  R.  838— Ct.  of  Justy. 

(b)  Mains,  Pipes,  Lamps. 

2.  Power  to  Break  np  Streets,  Jfr.,  and  Lay 
Down  Pipes — Tunnel  under  Street — "  Building  " 
—  Gasworks  Clauses  Act,  1847  (10  &  1]  Vict. 
c.  15),  ss.  6,  7. J — The  plaintiff  constructed  a 
tunnel  under  a  road  in  order  to  connect  his  land 
lying  on  each  side  of  the  road. 

Held— that  the  tunnel  was  a  "  building  " 
within  sect.  7  of  the  Gasworks  Clauses  Act,  1847, 
and,  therefore,  that  the  gas  company  were  not 
entitled  to  lay  or  place  any  pipes  into,  through, 
or  against  the  tunnel  without  the  plaintiff's 
consent. 

Thompson   v.    Sunderland     Gas     Co.  ((1879) 
2  Ex.  Div.  429)  followed. 
ScHWEDER  r.  Worthing  Gaslight  and  Coke 

[Co.,   [1911]  W.N.  215;    105  L.  T.  670;  28 
T.  L.  R.  34  ;  56  Sol.  Jo.  53.— Eve,  J. 


GIBRALTAR. 

See  Dependencies  and  Colonies. 
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I.  Ix  General     .... 
II.  Donatio  Mortis  Causa. 

(«)  Subject-matter    ....     2-to 
[No  paragraphs  in  this  vol.  of  the  Diyest.] 

(J)  Validity 245 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Generally    .....     21") 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 

See  also  Will?,  No.  89. 
I.  IN  GENERAL. 

I.  FiJitei/iri/  Bplation— Influence — yattirr  of 
Relation  lohlchio'dl  maUc  Court  xet  axide  Gift — 
Dual  Relation — Son  'managinij  Tiusinrss  fur 
Mother— G\ft  induced  bij  Natural  Affection—- 
Independent  Advice.] — It  is  not  every  fiduciary 
relation  between  a  donor  and  donee  which  will 
induce  a  Court  of  Equity  to  set  aside  a  gift, 
but  only  those  special  relations  which  from  their 
nature  raise  a  presumption  of  undue  influence. 
It  is  sufficient  if  an  independent  adviser  sees  that 
the  donor  understands  what  he  is  doing  and 
intends  to  do  it  ;  he  need  not  advise  him  to  do  it 
or  not  to  do  it. 

Decision  of  Neville,  J.  (  [1911]  1  Ch.  174  ;  80 
L.  J.  Ch.  57;  103  L.  T.  720)  affirmel,  but  on 
wider  grounds. 

Inee  Coomber,  Coomber  r.  ('comber,  [1911] 

[1  Ch.  723  ;  80  L.  J.  Ch.  399  ;   104   L.  T. 

r,17-  t'.  A. 

II.  DONATIO  MORTIS  CAUSA. 

See  Death  Duties,  No.  2. 

(a)  Subject-matter. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Validity. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Generally. 
(No  paragraphs  in  this  vol.  of  the  Digegt.1 


GOODWILL. 

See  Partnership,  V.  ;  Sale  of  Goons 
Trade. 


GROUND   GAME. 

See  Game, 


GROUND   RENTS. 

See  Landlord  and  Tenant  ;  Real 
Property  and  Chattels  Real  ; 
Sale  of  Land. 


GROWING  CROPS. 

See  Agriculture  ;  Bills  of  Sale  ; 
Landlord  and  Tenant  ;  Sale  of 
Land. 
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I.  In  General 
II.  Discharge  of  Surety 
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See  also  Bankruptcy,  Nos.  23,  31  ; 
Dependencies,  No.  15  ;  Estoppel, 
No.  2  ;  Insurance,  III.,  Nos.  3,  4,  5  ; 
Partnership,  No.  2. 

I.  IN  GENERAL. 

1.  Guarantee  of  Loan  to  Infant — Liability  of 
Guariinfor.~\  —  The  plaintiff  sued  the  defen- 
dants, father  and  son,  on  a  promissory  note 
given  in  respect  of  a  loan  to  the  son,  who  was 
under  age  when  the  money  was  advanced  to 
him.  The  father  joined  in  the  promissory 
note  as  a  guarantor. 

Held — that  although  by  the  Infants'  Relief 
Act  the  transaction  of  loan  to  the  son  was 
void,  the  guarantee  was  valid,  and  therefore 
that  the  father  was  liable  as  guarantor. 

Torhsliire  Railwaij   Wagon   Co.   v.    Maclure 
((1881)  9  Ch.  D.  478)  followed. 
Wauthier  v.  Wilson,  27  T.  L.  R.  582— Pick- 

[ford,  J. 

2.  Co-sureties—  Contribution — Joint  and  Several 
Guarantee — Different  Limits  of  LiaUlHii—Debt 
PnijnUc  bij  In.stalments—Paiimrnt  of  Tn'stahnent 
hij  One  Co-surefii—  Jtnilil  to  (  ■„,it  r'l'hiition— Pro- 
portion of  Whole  ])e),t.\  Tlie  i.lainiiffs  and 
defendants  executed  a  deed  in  May,  1907, 
whereby  they  jointly  and  severally  guaranteed 
repayment  of  -615,000,  advanced  on  mortgage, 
interest  thereon  payable  half-yearly,  and 
premiums  on  a  policy  of  insurance  ;  and  their 
respective  liabilities  were  limited  to  maxima  of 
various  amounts.  The  £15,000  was  not  to  be 
called  in  for  ten  years.  The  plaintiffs  had  paid 
various  sums  for  interest  and  premiums,  and  the 
amounts  thus  paid  were  more  than  their  due 
proportion  of  the  total  of  the  interest  and 
premiums  paid,  but  not  of  the  entire  debt,  and 
did  not  reach  their  respective  limits. 

Held— that  the  £15,000,  interest,  and  pre- 
miums constituted  one  debt  ;  that,  until  the 
plaintiffs  liad  paid  more  than  their  due  projjortion 
of  the  entire  debt,  they  could  not  call  on  the 
defendants  to  contribute  ;  and  that  it  was 
immaterial  that  the  plaintiffs  had  paid  more 
than  their  share  of  the  part  which  had  become 
due. 

Lawson  v.  WrhiM  (  (1786),  1  Cox,  27.5)  and 
Ejc  parte  Snow'don  (^(\%'^Y),  17  Ch.  D.  44) 
explained. 

Stirling    o.    Burdett,     [1911]   2    Ch.    418 
[105  L.  T.  573 -Warrington,  J. 
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II.   DISCHARGE   OF   SURETY. 

3.  (luarantep  (1]vch  for  Vulrllty  of  Srrrant— 
I'lrrioHx  Dlslioiicsfji  of  Scrnin/ — jXon-ifixclo.yyre 
to  Siiretij.] — In  1903  oue  L.  entered  the  .service  of 
tlie  plaintiffs  as  collector  of  certain  moneys,  but 
the  usual  bond  as  security  for  the  fidelity  of  the 
.servant  in  such  cases  was  accidentally  over- 
looked. Subsequently  L.  misappropriated  money 
belonging  to  the  plaintiffs,  and  he  was  then  re- 
quired to  find  a  surety.  He  asked  the  defendant, 
a  relative,  to  sign  a  bond  for  him,  and  the  defen- 
dant in  1905,  at  the  request  of  the  plaintiffs, 
signed  a  bond  to  indemnify  the  plaintiffs 
against  all  misappropiiations  by  L.  of  any 
moneys  belonging  to  the  plaintiffs.  This  bond 
contained  a  recital  which  tended  to  show  that 
the  bond  was  one  taken  on  a  man's  first  entering 
the  service.  At  the  time  the  defendant  gave 
this  bond  he  did  not  know  and  the  plaintiffs  did 
not  disclose  to  him  the  fact  that  L.  had  been 
previously  dishonest  in  the  service.  L.  continued 
in  the  iilaintiffs'  emi)loynient  for  several  years, 
when  it  was  discovered  that  he  had  been  guilty 
of  serious  misappropriations  of  moneys  of  the 
plaintiffs.  In  an  action  on  the  bond  against  the 
surety  in  rcs]ieet  of  such  misappropriations,  it 
was  found  tlmt  ihci'r  \v;is  im  fraud  on  the  part  of 
the  plaintills.  ;iih1  tin  ic  \v;is  no  intentional  mis- 
leading or  iiilmtiMiinl  concealing  from  the  surety 
facts  which  the  plaintiffs  should  have  disclosed. 

Held— that  there  was  a  duty  imposed  upon 
the  plaintiffs  on  taking  the  bond  from  the  surety 
to  disclose  to  him  the  material  facts  of  L.'s  pre- 
vious dishonesty  in  their  service,  -and  that,  as 
they  had  not  disclosed  this  fact,  the  surety  was 
discharged. 
London  Geneeal  Omnibds  Co.,  Ld.  t.  Hol- 

[loway,  105  L.  T.  550. — Lord  Alverstone,  C.J. 

4.  Ch'editor's  Su-yjicw7i  that  Debtor  Guilty  of 
Forgery  —  Olligation  to  Inform  Surety.'] — In 
security  for  advances  to  be  made  by  a  bank  to 
A.,  M.  in  1899  guaranteed  payment  of  the  pre- 
miums on  certain  policies  of  insurance  assigned 
to  the  bank,  and  payment  of  interest  on  an 
account  for  advances  to  A.  In  December,  1906, 
circumstances  came  to  the  knowledge  of  the 
manager  of  the  bank  which  afforded  ground  for 
the  strongest  suspicion,  but  short  of  legal  proof, 
that  A.  had  forged  a  bill  for  £3,000.  That 
information  was  not  communicated  to  M.,  and 
the  bank  continued  to  deal  with  A.  (though 
without  making  any  further  advances  to  him) 
until  November,  1907,  when  his  estates  were 
sequestrated.  A.  was  shortly  afterwards  con- 
victed on  his  own  confession  of  several  acts  of 
forgery,  but  it  was  never  ascertained  whether  or 
not  he  had  forged  the. bill  for  £3,000.  The 
liability  of  M.  under  the  guarantee  was  no 
greater  in  November,  1907,  than  it  had  been  in 
December,  190G.  M.  having  repudiated  liability 
under  the  guarantee,  on  the  ground  that  the 
bank  should  have  communicated  their  suspicions 
to  him  in  December,  190(!  : — 

Held — that  in  the  circumstances,  there  was 
no  duty  on  the  bank  to  communicate  their 
suspicions,  and  that  M.  was  not  freed  from  his 
liability. 

Bank  of  Scotland  v.  Moreison,  [1911]  S.  C. 
[598  ;  48  Sc.  L.  R.  527— Ct.  of  Sess. ' 
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GUARDIANS   OF   POOR. 


See  Took  Law. 


GUN   LICENCES. 

See  Game  ;  Revenue. 


HABEAS   CORPUS. 

See  Crown   Practice. 


HABITUAL   CRIMINAL. 

See  Criminal  Law.  I.  (g). 

HABITUAL     DRUNKARD. 

See  1ntoxicatin(j  Liquors,  VI. 


HACKNEY   CARRIAGES. 

See  Metropolis  ;   Street  Traffic. 


HALL   MARK. 

See  Revenue,  No.  6. 


HARBOURS. 

See  Shipping  and  Navigation,  XV, 
Waters  and  Watercourses. 


HAWKERS   AND   PEDLARS. 

See  Markets  and  Fairs. 


HEARSAY   EVIDENCE. 

See  Evidence. 
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HEIRLOOMS. 

See  Real  Property  and  Chattels 
Real  ;  Settlements,  No.  7  ; 
Trusts  ;  Wills. 


HERIOT. 

See  Copyholds. 

HIGH  TREASON. 

See  Criminal  Law. 


HIGHWAYS,  STREETS,  AND 
BRIDGES. 

COL. 

I.  Origin  of  Highways. 

{a)  Adoption 2.50 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

[h)  Dedication 250 

[c)  Prescription 252 

[Xo  paragi-aphs  in  this  vol.  of  the  Digest.] 

II.  Right  of  Passage        .        .        .    252 

[No  paragraphs  in  this  vol.  of  the  Dige.st.] 

III.  Roadside  Strips  and  Ditches. 

(rt)  Adjoining  Owners  .         .         ■     252 

(&)  Presumption  of  Dedication    .         .     252 

IV.  Ownership  of  Soil        .        .        .253 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  Diversion 253 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  Management    and   Control   of 

Highways 253 

VII.  Repair   and   Maintenance    of 

Highways. 
(fl.)  Awarded  Road        ....     253 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(J)  Drainage 253 

■No  paragraphs  in  this  vol.  of  the  Digest.] 
(c)  Indictment  for  Non-repair     .         .     253 
(d?)  Mandamus 253 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(e)  Material  for  Repair         .         .         .     253 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/)  Miscellaneous        ....     253 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(^)  Misfeasance 253 

(/(,)  Mode  of  Repair      ....     254 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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VIII.  Extraordinary  Traffic. 
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rity      254 
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(c)  Limitation  of  Action      .         .         .     255 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(<Z)  Practice 255 


col. 
IX.  Obstruction  of  Highways        .    255 


256 
256 


X.  Bridges. 
(rt)  Erection  and  Repair 

[h)  Tolls 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XI.  Statutory  Interference  with 

Highways. 
[a)  Railway  Companies        .         .         .     256 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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{h)  Tramways       .... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
[c)  Water  and  Canal  Companies  .         .     256 
(r/)  Other  Undertaliings       .         .         .257 

XII.  Private  Street  Works. 

{a)  Charge  on  Premises        .         .         •     257 
(Ij)  Exemptions     from     Liability     as 

Owner 258 

(tO  Local  Act 258 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(<Z)  Miscellaneous         .         .         ■         .2.58 

(e)  New  Streets 259 

(/)  Notices 260 

(^)  Objections      .         .         •         •         .260 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/()  Owners 260 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(i)  Property  in  Street  .        .        .        .260 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(Ji)  "Street" 260 

XIII.  Miscellaneous    .        .        .        .260 

[No  paiagraphs  in  this  vol.  of  the  Digest.] 

See  also  Animals,  Nos.  2,  3,  4  :  Depen- 
dencies, No.  1  ;  Electric  Light- 
ing, No.  3  ;  Land  Tax,  No.  2  ;  Local 
Government,  No.  7;  Metropolis, 
IX.  ;  Negligence,  Nos.  3, 10, 12,  16  ; 
Nuisance,  No.  2  ;  Street  Traffic. 

I.  ORIGIN  OF  HIGHWAYS. 

(a)  Adoption. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Dedication. 

See  aUo  MAGISTRATES,  No.  4  ;  Metro- 
polis, No.  3. 
1.  Cul-de-sac  m  City  of  London— Disuse  of  Court 
Forming  Part  of  Cul-de-sac— A'b  Closing  Order 
^Dedication— Eridence.]— In  1878  there  existed 
in  the  City  of  London  a  court  behind  No.  38, 
Barbican,  and  a  passage  thereto  from  Barbican. 
To  the  court  the  public  had  free  access  through 
the  passage.  It  was  proved  that  the  boys  of  the 
neighbourhood  went  there  to  play ;  that  on  one 
occasion  an  organ-grinder  was  found  there  ;  and 
that  it  was  sometimes  chosen  as  a  suitable  ]ilace 
for  fights  because  it  was  quiet.  It  was  policed 
by  the  City  police  and  scavenged  and  lit  by  the 
Commissioners  of  Sewers.  In  1877  hmd  which 
included  this  court  was  acquired  by  the  Com- 
missioners of  Sewers  under  an  Improvement  Act. 
Acting   under  their  powers   the  Commissioners 
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r.  Origin  of  TUghwajs—Coi/fi/nird. 
erected  a  hoarding  which  prevented  the  inihlic 
reaching  the  site  of  the  court  through  tlie  pas- 
sage. The  passage  was  then  used  for  private 
purposes.  In  18i)0,  the  scheme  having  been 
abandoned,  the  Gominissioners  commenced  to 
sell  the  land  in  building  lots,  and  in  189(5  they 
sold  a  lot  including  the  court  to  the  defendants, 
together  with  such  right  of  way  over  and  along 
the  passage  as  they  had  power  to  grant.  Jn  1910 
the  plaintiff,  who  occupied  38,  Barbican,  sought 
to  prevent  the  defendants  using  the  passage  on 
the  ground  that  it  was  not  a  public  highway,  and 
that  there  was  no  right  of  way. 

Held,  upon  the  facts — that  the  court  and 
Y)assage.  although  a  cul-de-sac,  were  in  and  before 
1878  dedicated  to  the  public  and  a  public  high- 
way, and  that  as  the  various  acts  of  the  Com- 
missioners did  not  include  a  closing  order,  the 
passage  never  lost  its  public  character,  and  that 
the  defendants  were  entitled  to  judgment. 
JOSSELSOBN  r.  Weiler,  75,1.  P.  513  ;  9  L.  G.  R. 
[1132— Serutton,  J. 

2.  Preminption — User  hy  Public — Knoicledijc 
of  Owner  Capahle  of  Dedicating — Inference.'] — 
Dedication  of  a  highway  may  be  established  by 
proof  of  definite  acts  of  dedication  on  the  part  of 
the  owner,  or  it  may  be  inferred  from  use  and 
enjoyment  on  the  part  of  the  public  ;  but  such 
use  and  enjoyment  must  be  use  and  enjoyment 
as  of  right  known  to  the  owner  and  acquiesced 
in  by  him.  Further,  this  knowledge  and  recog- 
nition on  the  part  of  the  owner  may  itself  be 
inferred  from  the  fact  that  the  use  and  enjoyment 
has  been  so  open  and  notorious  as  of  right  as  to 
give  rise  to  the  presumption  that  the  owner 
must  have  been  aware  of  it  and  has  acquiesced 
in  it;  or  during  living  memory  the  use  and 
enjoyment  has  been  such  that  had  there  been  an 
absolute  owner  capable  of  dedicating  the  way, 
dedication  would  have  been  inferred.  If  at  the 
same  time  the  circumstances  are  consistent  with 
such  use  and  enjoyment  having  been  still  more 
ancient,  dedication  may  be  inferred  by  some 
owner  before  living  memory  ;  but  if  it  is  shown 
that  before  a  definite  date  the  rights  could  not 
have  existed,  and  since  that  date  there  has  been 
no  owner  who  could  dedicate,  then  it  would  be 
impossible  to  infer  any  dedication. 

Webb  v.  Baldwin,  75  J.  r.  56-1— Parker,  J. 

3.  Track  on  Common  —  Public  Footpath  — 
Wheeled  Traffic  —  Ancient  Hujhicay.]  —  The 
plaintiff  alleged  that  the  public  trespassed  on  a 
track  across  a  common,  which  was  admittedly  a 
public  footpath,  by  using  it  for  wheeled  traffic. 
The  defendants  called  witnesses  to  show  that  for 
50  years  past  it  had  been  used  by  the  people  of 
the  neighbourhood  with  carts  and  wagons  or 
vans.  The  plaintiff  contended  that  from  1832  to 
1883  the  site  of  the  common  had  been  in  settle- 
ment, that  there  was  no  evidence  of  user  before 
1832,  and  that  therefoi-e  there  could  have  been 
no  dedication  of  the  track  as  a  highway. 

Held,  on  the  evidence— that  as  far  back  as 
living  memory  extended  the  track  had  been  used 
as  a  cartway  for  wheeled  traffic  ;  that  the  track 


was  an  ancient  highway,  not  necessarily  from 
time  immemorial,  and  that  it  was  unnecessary  to 
prove  the  exact  time  or  mode  of  dedication. 

Eyre   v.  Neio  Forest  IHgluoay  Board   ((1892) 
56  J.  P.  517)  applied. 
Paris     v.     Lymington     Rural     District 

[Council,   75  J.  P.  N.  C.  88— Joyce,  J. 

(c)  Prescription. 
[No  paragiajAs  in  this  vol.  of  the  D  gcst.] 


II.  RIGHT   OF   PASSAGE. 

[Xo  paiagraplis  in  tlii.s  vol.  of  tl 


Di-fist.] 


III.  ROADSIDE  STRIPS  AND  DITCHES. 

(a)  Adjoining  Owners. 

4.  Dangerous  Pit  Close  to  but  not  Immediately 
Adjoining  Highway — Power  of  Local  Authority 
to  Require  Pit  to  he  Fenced — "  In  any  Situation 
Adjoining  or  Abutting  on  Ilif/hway " — Public 
Health  Acts  Amendment  Act,  'l907  (7  Edw.  7, 
c.  53),  s.  30.] — The  defendant  was  the  owner  of 
a  narrow  strip  of  land  adjoining  a  highway  on 
one  side  and  a  deep  chalk  pit  on  the  other.  The 
defendant  was  not  the  owner  of  the  pit,  but  the 
edge  of  his  land  by  exposure  and  erosion  had 
worn  away,  and  now  formed  part  of  the  top  of 
the  pit.  From  the  lie  of  the  land  the  existence 
of  the  pit  was  a  danger  to  persons  lawfully 
using  the  highway. 

Held — that  the  local  authority  were  entitled 
under  sect.  30  of  the  Public  Health  Acts  Amend- 
ment Act,  1907,  to  require  the  defendant  to 
fence  the  pit  in  order  to  prevent  danger 
therefrom. 

Caeshalton    Urban    District    Council  v. 

[Burrage,   [1911]   2   Ch.  133;    80  L.  J.  Ch. 

500  :  104  L.  T.  306  ;  75  J.  P.  250  ;  27  T.  L.  R. 

280  ;  9  L.  G.  R.  1037— Neville,  J. 

(b;  Presumption  of  Dedication. 

5.  Turnpike  —  Waste  —  Enclosure  —  Presump- 
tion —  Evidence  —  Tithe  Map  —  Injunction  — 
Turnpike  Roads  Act,  1822  (3  Geo.  4,  c.  126), 
ss.  118,  124.]— Where  the  lord  of  a  manor 
encloses  a  strip  of  land  by  the  side  of  a  public 
highway  and  within  a  few  feet  only  from  the 
metalled  portion  of  the  road,  then,  whatever 
the  presumption  might  have  been  before,  a 
presumption  thereafter  arises  that  what  he 
has  left  between  the  metal  and  his  fence  is 
dedicated  to  the  public. 

_  Any  presumption  as  to  the  extent  of  a  public 
right  of  way  ought  to  be  drawn  with  reference 
to  all  the  circumstances  existing  at  the  time 
when  the  question  as  to  the  extent  of  the 
public  right  arises.  It  is  not  right  to  raise  a 
presumption  from  a  state  of  circumstances 
proved  to  have  existed  thirty  or  fifty  years 
ago,  ignoring  all  that  has  happened  since. 

A  tithe  map  is  not  admissible  as  evidence  of 
the  extent  of  a  public  right  of  way,  though  it 
may  be  evidence  that  part  of  the  land  was 
not  used  at  the  time  when  the  map  was  made 
for  such  purposes  as  to  make  it  tithable. 

The  expression  in  sect.  118  of  the  Turnpike 
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III.  Roadside  Strips  and  Hitches — Co )ifim/cd. 
Roads  Act,  1822,  "  common  or  waste  land  on 
the  side  or  sides  of  any  turnpike  road,"  means 
land  not  separated  from  the  road  by  any  exist- 
ing fence  ;  and  "  common  or  waste  land  " 
does  not  include  land  which  has  been  en- 
closed from  the  road  in  part  since  tlie  middle 
of  the  last  century  and  in  part  from  1892, 
when    a    previous    fence    was    erected. 

COPESTAKE  V.  West  Sussex  County  Council, 
[1911]  2  Ch.  331  ;  80  L.  J.  Ch.  G73  ;  105  L.  T 
298  ;  7n  J.  P.  465  ;  9  L.  G.  R.  905— Parlver,  J. 

IV.  OWNERSHIP  OF  SOIL. 

[Xo  parasiaphs  in  this  vol.  of  the  Digest.] 

V.  DIVERSION. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  MANAGEMENT     AND     CONTROL     OF 

HIGHWAYS. 

See  No.  18.  h/fni. 

VII.  REPAIR     AND     MAINTENANCE    OF 

HIGHWAYS. 

See  also    No.    12,    inf/ri  ;     METROPOLIS, 
No.  l(i. 

(a)  Awarded  Road. 

No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Drainage. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Indictment  for  Non-repair. 

See  Criminal  Law,  No.  3. 

(d)  Mandamus 

[X'o  paiagraplis  in  this  vol.  of  the  Digest.] 

(e)  Material  for  Repair. 

[No  paragi-aphs  in  this  vol.  of  the  Digest.] 

(f)  Miscellaneous. 

[No  paragr-aphs  in  this  vol.  of  the  Digest.] 

(g)  Misfeasance. 

See  also  Negligence,  Nos.  7,  8. 

6.  Footpath — Highway  Aiithority — Failure  to 
Fill  up  Hole  in  Hif/hic'ay — Misfeasance  or  Non- 
feasance— jVo  Obligation  on  Owner  of  Adjoin- 
ing Land,  to  Support  Highway  —  London 
Government  Act,  1899  (62  &  63  Vict.  c.  14), 
*.  4(1).]  —  The  plaintiff  brought  an  action 
against  the  defendants  to  recover  damages  for 
personal  injuries  sustained  by  her  through 
slipping  in  a  hole  in  a  public  highway  which 
was  vested  in  the  defendants.  The  highway  in 
question,  a  footpath,  adjoined  a  ballast  yard, 
and  in  1910,  at  the  time  of  the  accident,  was 
composed  of  hoggin.  At  a  point  at  which  the 
footpath  reached  the  entrance  to  the  ballast 
yard  it  sloped  to  a  depth  of  9  in.  and  then 
fell  another  3  in.  until  it  reached  the  level  of 
the  yard.  The  footpath  had  been  taken  over 
by  the  defendants  in  1900,  and  in  1904  they 
had  repaired  it  in  such  a  way  that  any  depres- 
sion then  existing  would  have  been  tilled  up. 


In  1907  the  defendants  purchased  the  ballast 
yard,  and  at  that  time  there  was  in  existence 
upon  the  footpath  a  hole  similar  in  character 
to  that  which  existed  at  the  time  of  the  acci- 
dent. From  the  evidence  given  it  appeared 
that  the  depression  was  due  to  the  hoggin 
slipping  down  the  slope  into  the  yard,  and 
that  this  process  was  assisted  by  the  passing 
of  persons  down  into  the  yard. 

Held,  upon  the  above  facts — that  there  was 
no  evidence  which  rendered  the  defendants 
liable  either  as  the  highway  authority  or  as  the 
owners  of  the  ballast  yard  ;  that  in  the  former 
capacity  they  were  not  liable  because  they 
had  been  guilty  of  no  misfeasance,  and  in  the 
latter  because  they  were  under  no  obligation 
as  owners  of  the  yard  to  provide  an  artificial 
support  to  the  footpath  which  would  prevent 
it  from  slipping  away. 

Short   v.  Hammersmith    Corporation,    104 
[L.  T.  70  ;   75  J.  P.  82  ;   9  L.  G.  R.  204— 
Div.  Ct. 
(h)  Mode  of  Repair. 
(No  paragiaphs  in  this  vol.  of  the  Digesfe,! 

(i)  Ratione  Tenurae. 

7.  Liability  to  Itepair  ratione  tenure — Agree- 
ment icith  Local  Authority  to  talte  over  Lia- 
bility hi  Perpetuity — Validity — Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  s.  U8~Local 
Gorernnmit  Act,  1894  (56  &  57  Vict.  c.  73),  s. 
25 — ''Incumbrance'' — Settled  Land  Act,  1882 
(45  ct  46  Vict.  c.  38),  s.  21  (ii.).]— By  sect.  148  of 
the  Public  Health  Act,  1875,  urban  atithorities 
were  empowered  by  agreement  with  any  person 
liable  to  repair  a  street  or  road  to  take  on  them- 
selves the  maintauence,  repair,  cleansing  or 
watering  of  any  such  street  or  road  on  such  terms 
as  they  and  such  person  might  agree  on.  By 
sect.  25  of  the  Local  Government  Act,  1894,  that 
power  was  transferred  to  rural  district  councils. 

Held — that  under  sect.  148  a  rural  district 
council  were  entitled  to  agree  with  a  person 
liable  to  repair  a  highway  ratione  tenurcc  to  take 
on  themselves  in  perpetuity  in  consideration  of  a 
money  payment  the  liability  for  the  maintenance 
and  repair  of  the  liighway,  and  that  the  effect  of 
such  agreement  would  be  to  effectually  free  and 
for  ever  discharge  the  land  and  the  owner  and 
occupier  thereof  from  that  liability. 

Dictum  of  Cockburn,  C.  J.,  in  Nutter  v.  Accring- 
ton  Local  Board  of  Health  ((1878)  4  Q.  B.  D. 
379)  explained  and  distinguished. 

Qufpre,  whether  a  liability  to  repair  a  highway 
rtitiime  trnura'  on  settled  land  is  an  incumbrance 
within  the  meaning  of  sect.  21,  sub-sect,  (ii.),  of 
the  Settled  Land  Act,  1882. 
In  re  Earl  op  Stamford  and  Warrington, 

[Payne  r.  Grey  (No.  2).   [1911]  1  Ch.  648; 

80  L.  J.  Ch.  361  ;  105  L.  T.  12  ;  75  J.  P.  346  ; 

27  T.  L.  R.  256  ;  55  Sol.  Jo.  483  ;  9  L.  G.  R.  719 
— Warrington,  J. 

\qil.  EXTRAORDINARY  TRAFFIC. 

(a)  Contributory  Negligence  of  Authority. 
[No  paragraijhs  in  this  vol.  of  the  Digest.] 
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VIII.  Extraordinary  Traffic     ( 'mitUiurd. 
(h)  Liability  for  Damage. 

8.  Exren-sive  Weight — Arerafie  Expense  of  Re- 
pair—  ^'' HUjhways  in  the  Neighbourhood'''  — 
Krfraordinary  E.vpeiues — Damage  Recoverable 
— Ilii/hways  and  Locomotives  (^Amendment)  Act, 
1S7S  (41  &  42  Vict.  c.  77),  s.  23— Locomotives  Act, 
18'.)S  ((U  &  62  Vict.  c.  29),  s.  12.]— The  amount 
which  can  be  recovered  under  sect.  23  of  the 
Highway's  and  Locomotives  (Amendment)  Act, 
1878,  as  amended  by  sect.  12  of  the  Locomotives 
Act,  1898,  i.s  the  expense  caused  by  the  damage 
arising  from  the  extraordinary  traffic  or  exces- 
sive weight  upon  the  highway,  provided  the 
damage  has  been  such  as  to  cause  extraordinary 
expense,  and  in  order  tliat  the  expense  may  be 
extraordinary  within  the  meaning  of  the  section 
the  highway  rate  of  the  district  must  be  sub- 
stantially increased  by  the  damage  so  as  to 
place  an  unfair  burden  on  the  ratepayers. 

The  expression  "  highways  in  the  neighbour- 
hood "  in  the  section  means  similar  roads  in  a 
neighbourhood  of  a  similar  character  to  that  in 
which  the  road  upon  which  the  extraordinary 
traffic  is  conducted  is  situated. 

Decision  of  Channell,  J.  ([1911]  1  S.  B.  734  ; 
104  L.  T.  542  ;  75  J.  P.  194)''affirmed. 
BiLLERicAY    Rural     Council     v.    Poplar 

[Union  and  Keeling,   [1911]  2  K.  B.  801  ; 

80  L.  J.  K.  B.  1241  ;  105  L.  T.  476  ;  75  J.  P. 
497  ;  55  Sol.  Jo.  647  ;  9  L.  G.  R.  796— C.  A. 

(c)  Limitation  of  Action. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Practice. 

9.  Particulars  —  Average  Expenditure  of 
Repairing  Comparable  Highways  in  the  Neigh- 
hourhoitd — Jfiiilnnnis  and  Locomotives  (Amend- 
mn/f)  Act.  1S7S  (  I'l  ,V:  42  Vict.  c.  77),  «.  23.]— 
Where  a  highway  authority  claim  damages  for 
extraordinary  traffic  over  a  highway  within  their 
district,  and  in  their  statement  of  claim  allege 
that  the  claim  was  estimated  by  deducting  from 
the  sum  they  had  expended  in  repair  the  average 
sum  expended  during  a  similar  period  in  repairing 
roads  in  the  neighbourhood  of  a  similar  character 
to  that  in  which  the  road  upon  which  the  extra- 
ordinary traffic  is  conducted  is  situated,  the 
contractor  who  was  made  a  defendant  is  entitled 
to  have  particulars  of  the  names  of  the  highways 
in  the  neighbourhood  and  the  items  of 
expenditure  thereon. 

Billericay  Rural  Council  v.  Poplar  Union  and 
Keeling  [supra')  followed. 
Colchester  Borough  Council  v.  Gepp,  King 
[Third  Party,  56  Sol.  Jo.  160— C.  A. 

IX.  OBSTRUCTION  OF  HIGHWAYS. 

See  also  Magistrates,  No.  12  ;  Negli- 
gence, No.  12  ;  Nuisance,  No.  3. 

10.  Meeting  Held  on  Highway  —  "  Lawful 
Public  Meeting'' — Public  Meeting  Act,  1908 
(8  Edw.  7,  c.  66),  s.  1.]— The  mere  fact  that  a 
puUic  meeting  is  held  on  a  highway  does  not 
make  it  unlawful.     Such  a  meeting  may  therefore 


be  a  "  lawful  public  meeting  "  within  the  pur- 
view of  the  Public  Meeting  Act,  1908. 

Burden  v.  Rigler,    [1911]  1  K.  B.  337;   80 

[L.  J.  K.  B.  100  ;  103  L.  T.  758  ;   75  J.  P.  36  ; 

27  T.  L.  R.  140  ;  9  L.  G.  R.  71— Div.  Ct. 

X.  BRIDGES. 

(a)  Erection  and  Repair. 

11.  Trust  for  Repair  of  Bridge — liridge  Vested 
in  Public  Body — Extent  of  Obligation  to  Repair.] 
— Whei'e  a  fund  is  devoted  by  a  settlor  to  the 
repair  of  a  public  bridge  it  remains  applicable 
for  that  purpose,  notwithstanding  that  the  Legis- 
lature has  cast  the  burden  of  such  repairs  upon 
a  public  body. 

Attorney- General  v.  Dag  (  [1900]  1  Ch.  31) 
applied. 

A  bridge,  for  the  repair  of  which  a  settlor 
devoted  certain  funds,  crossed  the  Severn.  As 
the  result  of  two  private  Acts  and  by  agreement 
between  the  justices  and  the  Severn  Commis- 
sioners, a  part  of  the  bridge  was  made  to  open  so 
as  to  allow  traffic  on  the  river  to  pass  to  and  fro. 
By  virtue  of  the  joint  operation  of  these  statutes 
and  the  agreement,  the  Commissioners  were  bound 
to  keep  in  repair  the  opening  portion  of  the 
bridge. 

Held — that    notwithstanding  the    obligation 
cast  upon  the  Severn  Commissioners,  the  funds 
left  by  the  settlor  were  applicable  to  the  repair 
of  the  opening  portion  of  the  bridge. 
In  re  Hall's  Charity,   28  T.    L.    R.    32— 
[Warrington,  J. 
(b)  Tolls. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

XI.  STATUTORY  INTERFERENCE  WITH 
HIGHWAYS. 

See    also    ELECTRIC    LIGHTING,    No.    3  ; 

Gas,  No.  2. 

(a)  Railway  Companies. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Tramways. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Water  and  Canal  Companies. 

12.  Roadway  over  Canal — Liability  to  Repair 
— Repairs  Voluntarily  Done  by  Lvoal  Autliority 
—  Right  to  Indemnity  from  Person  tinder 
Statutory  Liability  to  Repair  —  Macclesfield 
Canal  Act,  1826  (7  Geo.  4,  c.  xxx.),  *,s'.  19, 
156.] — A  canal  company,  the  predecessors  in 
title  of  the  defendants,  acting  under  powers 
conferred  upon  them  by  a  private  Act  of 
Parliament,  made  a  canal,  and  in  so  doing  cut 
through  an  old  highway,  which  they  carried 
by  a  new  bridge  over  the  canal.  The  roadway 
of  the  bridge  having  fallen  out  of  repair  and 
become  dangerous,  the  plaintiffs,  who  were 
the  highway  authority  for  the  district,  called 
upon  the  defendants  to  do  the  necessary  re- 
pairs to  the  roadway,  and,  upon  their  refusal 
to  do  so,  did  the  work  themselves  and  brought 
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XI.  statutory   Interference    with   Highways— 

Conti  lined . 
this  actioii  to  recover   the  cost  thereof  from 
the  defeudants. 

Held — (1)  that  upon  tlic  true  construction 
of  the  sections  of  the  private  Act  the  defen- 
dants, and  not  the  plaintiffs,  were  liable  to 
repair  the  roadway  over  the  bridge  as  well 
as  the  fabric  of  the  bridge  itself  ;  but  (2) 
that  the  plaintiffs,  being  under  no  legal  lia- 
bility to  reijair  the  roadway,  had  acted  as  mere 
volunteers  in  doing  the  repairs,  and  could  not 
recover  from  the  defendants  the  cost  so  in- 
curred by  them. 

Decision  of  Div.  Ct.  aflirmcd  on  the  second 
ground. 

Macclesfield  Corporation  v.  Great  Central 

[Ky.  Co.,  [1911]  2  K.  B.  528  ;  80  L.  J. 

K.  B.  88i  ;  104  L.  T.  728  ;  75  J.  P.  3G9  ; 

9  L.  G.  K.  G82— C.  A. 


(d)  Other  Undertakings. 

13.  Gai^  Compumj  —  Bvealiinij  up  Sfrrrf  — 
F  ergons  Entitled  Ui  Notice— Iligliivit  ij  not  lie  pair- 
ahle  hij  Inhabitants  at  Large — I'ersoiix  Imrinij 
"  Control  or  Management  "  —  Rural  U'lstrict 
Council  —  Gasworks  Clauses  Act,  1847  (10  & 
11  Vict.  c.  15),  5.  8.]— By  sect.  8  of  the 
Gasworks  Clauses  Act,  1847,  it  is  enacted  that 
before  the  undertakers  proceed  to  open  or 
break  up  any  street  they  shall  give  to  the 
persons  under  whose  control  or  management 
the  same  may  be,  or  to  their  clerk,  surveyoj:, 
or  other  officer,  notice  in  writing  of  their  in- 
tention to  open  or  break  up  the  same,  as 
therein  directed. 

A  gas  company,  having  occasion  to  lay  a 
gas  main  under  a  highway  dedicated  to  the 
public  but  not  repairable  by  the  inhabitants 
at  large,  opened  and  broke  up  the  highway 
without  giving  notice  to  the  rural  district 
council  in  whose  district  the  same  was  situate. 

Held  (Bankes,  J.,  dissenting)— that  the  rural 
district  council  was  not  a  person  under  whose 
control  or  management  the  highway  was  within 
the   meaning   of   the   above   enactment. 
Reduill   Gas    Co.    v.    Reigate   Rural    Dis- 

[trict  Council,    [1911]    2   K.    B.    565;    80 

L.  J.  K.  B.   1062;    105  L.  T.  24  ;   75  J.  P 
358  ;  9  L.  G.  R.  814— Div.  Ct. 

XII.  PRIVATE    STREET   WORKS. 
(a)  Charge  on  Premises. 

14.  Aj)j)o>tionment  of  Expenses — Premises  which 
may  he  Included,— Access  Obtained  "  Throvgh  a 
Court,  Passaqe,  or  Otherwise'" — Private  Street 
Works  Act,  1892  (55  &  56  Vict.  c.  57),  s.  10.] 
—By  sect.  10  of  the  Private  Street  Works  Act, 
1892  (which  is  an  adoptive  Act),  an  urban 
authority  may  include  in  an  apportionment  of 
expenses  of  private  street  works  premises 
which  do  not  front,  adjoin  or  abut  on  the 
street,  but  access  to  which  is  obtained  from 
the  street  "  through  a  court,  passage,  or  other- 
wise." 


Held — that  the  words  "court,  passage,  or 
otherwise  "  include  anything  which  gives  access 
to  the  premises  in  the  same  manner  as  a 
court  or  passage,  but  do  not  include  either 
a  public  street,  or  a  road  made  for  a  purpose 
other  than  that  of  giving  access  to  the  pre- 
mises in  question. 

Newquay      Urban     District      Council      v. 

[Rickeard,  [1911]   2  K.   B.  846  ;    80  L.  J. 

K.    B.    1164  ;     105    L.    T.    519  ;    75    J.    P. 

382  ;  9  L.  G.  R.  1042— Div.  Ct. 

(b)  Exemptions  from  Liability  as  Owner. 

15.  Disused  Chapel — Occasional  Services  and 
Entertainments  Held  Therein— Place  ^^  exclu- 
sivelij  appropriated  to  piiMic  relii/ious  wor- 
ship's—Private Street  Works  Act,  1892  (55  &  56 
Vict.  c.  57),  s.  16— Pow  Rate  E,veiiq)tions  Act, 
1833  (3  &  4  Will  4,  c.  30),  s.  1.]— By  sect.  16  of 
the  Private  Street  Works  Act,  1892,  a  church, 
chapel,  or  place  appropriated  to  public  religious 
worship,  which  is  by  law  exempt  from  poor  rates, 
is  exempt  from  the  expenses  of  private  street 
works,  and  by  sect.  1  of  the  Poor  Rate  Exemp- 
tion Act,  1833,  a  place  which  is  "  exclusively 
appropriated  to  public  religious  worship "  is 
exempt  from  poor  rates. 

A  building,  described  as  a  "  disused  Wesleyan 
chapel,"  had  up  to  five  years  ago,  when  a  new 
church  was  built,  been  used  as  a  church.  The 
premises  were  now  used  on  Sundays  for  a  Sunday- 
school,  and  on  week  nights  for  religious  services. 
A  debating  society  met  therein,  and  there  had 
also  been  held  therein  a  political  meeting,  an  "at 
home  "  in  connection  with  the  church  work,  and 
entertainments  open  to  the  public  were  given, 
for  which  a  charge  for  admission  was  made. 
The  moneys  arising  therefrom  were  api)lied  by  the 
owners  to  meet  the  expenses  of  the  church.  The 
premises  had  not  in  fact  been  rated  for  the 
relief  of  the  poor.  Expenses  having  been  in- 
curred by  the  local  authority  in  executing 
private  street  works  : — • 

Held — that  the  premises  were  not  a  place 
"  exclusively  appropriated  to  public  religious 
worship"  and  were  not  by  law  exempt  from 
rates  for  the  relief  of  the  poor,  and  therefore  did 
not  come  within  the  exemption  in  sect.  16  of  the 
Private  Street  Works  Act,  1892,  and  the  owners 
were  liable  to  the  expenses  of  the  private  street 
works. 

Walton-le-Dale  Urban  District  Council 

[r.  Greenwood,  105  L.  T.  547  ;  75  J.  P.  541 ; 

9  L.  G.  E.  1148— Div.  Ct. 

(c)  Local  Act. 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

(d)  Miscellaneous. 

16.  Apportionment — Practice  — Costs — County 
Court-Private  Street  Works  Act,  1892  (55  & 
56  Vict.  c.  57),  s.  13.] — Resolutions  were  duly 
passed  by  an  urban  district  council  to  adopt 
the  Private  Street  Works  Act,  1892,  and  that 
a  certain  street  should  be  sewered,  levelled, 
paved,  metalled,  flagged,  channelled  and  made 
good.     £137  7s.  9d.  was  charged  on  the  de- 
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XII.  Private  Street  Works — Confinned. 
fcadant's  premises,  which  consisted  of  nine 
houses.  A  summons  was  taken  out  for  pay- 
ment of  this  sum  with  5  per  cent,  interest. 
The  defendant  paid  £137  7s.  9d.  with  4  per 
cent,  interest,  and  objcutcd  that  (1)  the  action 
had  been  commenced  before  three  months  had 
cxpiretl  from  the  date  of  the  notice  ;  (2)  4  per 
cent,  only  should  have  been  asked  ;  (3)  the 
£137  7s.  9d.  was  asked  as  a  whole  sum  and  not 
apportioned  on  the  houses  individually  ;  and 
(4)  the  proceedings  ought  to  have  been  brought 
in  the  county  court.  An  application  by  the 
defendant  for  leave  to  interrogate  was  ad- 
journed into  Court  to  come  on  with  the  sum- 
mons, and  the  summons  was  amended  by 
stating  in  a  schedule  how  the  £137  7s.  Qd.  was 
apportioned  upon  the  defendant's  premises. 

Held — that  defendant  must  pay  the  costs  of 
the  action,  including  the  costs  of  the  applica- 
tion for  leave  to  interrogate. 
PoNTYPBiDD    Urban    District    Council     v. 
[Jones,  75  J.   P.  345— Eady,  J. 

(e)  New  Streets. 

17.  Laying  Out  New  Street — Plan — Approval 
of  Local  Authority — Mestrictire  Covenant — Lm- 
jHissih'dit If  of  Comjdyifiy  with  Bye-laio — Puhlic 
Health  Act,  1875  (38  &'39  Vict.  c.  55),  .5.  158.]  — 
The  owner  of  a  building  estate  deposited  with  the 
local  authority  plans  of  works  intended  to  be 
executed  by  him,  including,  inter  alia,  a  new 
street  of  the  minimum  width  permitted  by  a 
local  bye-law.  Part  of  the  site  of  the  new  street 
lay  on  a  field  which  was  subject  to  a  restrictive 
covenant  preventing  the  field  from  being  used  for 
the  purpose  of  a  street.  The  local  authority 
refused  to  approve  the  plans  on  the  ground  that 
the  existence  of  the  covenant  made  it  impossible 
for  a  new  street  of  the  width  shown  on  the  plans 
to  be  constructed. 

Held — that  the  local  authority  were  entitled 
to  refuse  to  approve  the  plans  on  that  ground. 

E.    V.    TYNEMOUTH    CORrORATION,    Ex    PARTE 

[COWPER,  [1911]  2  K.  15.  361  ;  80  L.  J.  K.  B. 

892  ;  105  L.  T.  217  ;    75  J.  P.  420  ;    9  L.  G.  K. 

953— Div.  Ct. 

18.  Buildlny  ILoiises  on  Land  Adjoining  High- 
ivay — ^'Laying  out"  IVew  Street  of  Less  Width 
than  Required  hy  li ye-laws— -Action  for  Injunc- 
tiou.l — On  his  land,  which  abutted  on  a  road 
and  was  surrounded  by  a  hedge,  the  defendant 
built  a  row  of  houses.  He  put  gates  in  the 
hedge  as  each  house  was  completed,  and  cement 
paths  leading  from  the  gates  to  the  doors  of  the 
houses.  The  strip  of  land  between  the  houses 
and  the  road  was  not  made  part  of  the  road,  nor 
did  the  defendant  propose  to  make  it  so. 

Held — that  the  defendant  had  not,  by  what 
he  had  done,  "  laid  out "  a  new  street  within  the 
meaning  of  the  local  authority's  bye-laws. 

Devonport  Corporation  v.  Tozcr  ([WOB]  2  Ch. 
759)  followed. 

Attorney-General  v.  Dorin,  [1911]  \V.  N. 
[253  ;  28  T.  L.  K.  105  ;  5(3  Sol.  Jo.  123. 


(f)  Notices. 

19.  Apport'unnnriit  of  A'.rjicn.scs  —  Frontager 
Oioning  J'wo  I'ropiTtii's  Adjuiuhnj — Xntirc  hi.  Ile- 
spect  of  One  Projiert y  AjijKirfio/niioi/  ( 'uli-iilnfrd 
on  Frontage  if  Jlot'h—Arh'itriifion — lurhdirtlon 
iifArhifrator—Puhlir  Health  Act,  1875  (38  .V  39 
Vict.  c.  55),  s.  150.] — The  owner  of  two  pro- 
perties which  adjoined  each  other  and  abutted 
on  a  street  received  a  notice  to  execute  cer- 
tain private  street  improvement  works  under 
sect.  150  of  the  Public  Health  Act,  1875. 
The  notice  referred  only  to  one  of  the  two 
properties.'  The  owner  did  not  comply  with 
the  notice,  and  the  local  authority  executed 
the  works  in  the  street  adjoining  both  pro- 
perties. The  apportionment  of  the  expenses 
incurred  served  upon  the  owner  also  only  re- 
ferred to  the  one  property,  though  the  owner's 
share  of  the  expenses  was  calculated  on  the 
frontage  of  both.  The  owner  disputed  the 
apportionment  and  the  matter  was  referred  to 
arbitration.  The  arbitrator  adjudged  that  the 
apportionment  was  bad,  and  that  the  owner's 
share  should  be  reduced  to  a  sum  proportionate 
to  the  frontage  of  the  one  property  to  which 
the  notice  and  the  apportionment  had  re- 
ferred. 

Held — that  the  arlbitrator  had  jurisdiction 
to  make  this  award. 

Thomas  v.  Hendon  Rural  District  Council, 
[75  J.  P.  161  ;  9  L.  G.  R.  234— Div.  Ct. 

(g)  Objections. 

[No  iiaragraplis  in  this  vol.  of  the  Digest.] 

(h)  Owners. 

[No  paragrajihs  in  this  vol.  of  the  Digest.] 

(i)  Property  in  Street. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(k)  "Street." 
See  No.  18,  supra. 

XIII.  MISCELLANEOUS. 

[No  paragraphs  iu  this  vol.  of  the  Digest.] 


HIRE   OF  GOODS. 


;S'(;t;  Bailment. 


HIRE-PURCHASE. 

*%e  P>ailment;    Bankruptcy;    Bills 
OF  Sale. 


HOLIDAYS. 

Sec  Time. 


261 


HUSBAND  AND  AVIFE. 


2G2 


HOMICIDE. 

Sec  Ckiminal  Law  and  Phocedure. 


HONG   KONG. 

S('.e  Dependencies  and  Colonies. 


HORSE   RACING. 

See  Gaming  xau  Wagebing. 


HORSE   SLAUGHTERERS. 

See  Animals. 


HOSPITALS. 

See  Charities;    Negligence,  No.  21 
Public  Health. 


HOTELS. 


See   Inns  and   Innkeepers  ;     Intoxi- 
cating Liquors  ;  Revenue. 


HOUSE   AGENT. 

See  Agency  ;  Revenue  ;  Sale  op  Land  ; 
Valuers  and  Appraisers. 


HOUSEBREAKING. 

See  Criminal  Law. 


HOUSE  OF   LORDS. 

See  Courts  ;  Parliament. 


HOUSING   OF    THE    WORK- 
ING CLASSES. 

See  Compulsory    Purchase  ;    Metro- 
polis ;  Public  Health. 


HUSBAND   AND   WIFE. 

I.  Promise  to  Marry 

[No  iiaragiaplis  in  this  vol.  of  tlio  Digest.] 

II.  Marriage. 

(1)  Presumption  .... 
[No  jiaragraphs  in  Uiis  voL  of  the  Digest.] 

(2)  Proof 

(3)  Validity 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(4)  Miscellaneous  .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Personal  Rights  and  Obliga- 

tions arising  from  Marriage 

IV.  Effect     of     Marriage    with 

REGARD   to   PROPERTY. 

(1)  Conveyance  by  Wife 

(2)  Dower,  etc 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(3)  Separate  Estate     .... 

(4)  Miscellaneous  .... 

V.  Ante-nuptial  Obligations  of 

Wife 

[No  paragraj)hs  in  this  vol.  of  the  Digest.] 

VI.  Contracts  of  Wife. 

(1)  As  Agent  for  Husband    . 

(2)  With  Husband        .... 

(3)  Transactions  generally  . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  Torts  of  Wife  during  Cover- 
ture      

VIII.  Gifts   between  Husband   and 
Wife 

IX.  Proceedings. 

(1)  Against  Husband  and  Wife    . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(2)  Between  Husband  and  Wife  . 
[No  paragraplis  in  this  vol.  of  the  Digest  ] 

(3)  Wife's  Liability  for  Costs 

X.  Separation  Deeds 

XI.  Matrimonial    Causes    in    the 
High  Court. 

(1)  Alimony  and  Maintenance     . 

(2)  Costs 

(3)  Cruelty 

(4)  Custody  of  Children 

[No  paragraphs  in  this  vol.  off  he  Digest.] 
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(5)  Damages    .    .    .    .    , 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(6)  Desertion         .        .         .         . 

(7)  Discretion  of  Court 

(8)  Foreign  Divorce     .         .         .         , 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(9)  Judicial  Separation 

(10)  Jurisdiction 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(11)  Nullity  of  Marriage 
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Husband  and  Wife  — ('iDidiini'd. 

X\.   Matuimoniai,    Causks    in    tue     High 
Cou U'l'    - f 'i>nt'innc(l.  COL. 

(12)  Practice 273 

(cO  Appeals  and  Xew  Triah         .     273 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(J)-)  Avran<jemc,it  of  Lids       .         .     273 

[No  paragraphs  in  this  vol.  of  the  Digest.) 
OO  Contetits  of  Petition  .         .273 

[No  paragraplus  in  this  vol.  of  tlie  Digest.] 

id)  Belay 273 

ie)  Dirorce  Jiill    .         .         .         .273 

(./•)   Eridence  ....  273 

(v)  Hearing  .....  273 

('//)  Interlo'euton/  J>roeerdin,/x       .  273 

(i)  Iii/erreiifion'of  T/iird  I'arfi/     .  27-1 
(7)  j\'otiee,   Service   and   Stay   of 

Proeecding.%  ....  274 

(/.')  Miscellaneous  ....  274 

(13)  Divorce 

XII.  Protection  Order      .        .        .    274 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XIII.  Restitution       of       Conjugal 

Rights 274 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XIV.  Variation  of  Settlements      .      274 

XV.  Summary  Proceedings  in  Matri- 
monial Causes. 
(«)  Cruelty  and  Drunkenness      .         .275 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(J))  Desertion 275 

(c)  Evidence        .....     275 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

00  Jurisdiction 275 

00  Maintenance 270 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(/)  Practice 276 

See  also  Conflict  of  Laws,  No.  3  ; 
Criminal  Law,  No.  2  ;  Insurance, 
No.  11  ;  Poor  Law,  No.  6  ;  Settle- 
ments, No.  9  ;  Wills,  No.  39. 

I.  PROMISE   TO   MARRY. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  MARRIAGE. 

(1)  Presumption. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(2)  Proof. 
See  also  Criminal  L4.W,  No.  55. 

1.  Marrimje  in   Register   Office  in  Ireland- 
Certificate.'] — A  marriage  which  has  been  duly 
celebrated  in  a  register  office  in  Ireland  may  be 
proved  by  the  certificate  of  such  marriage. 
Guillet  v.  Guillet,  27  T.  L.  R.  416— Deane, 

[J. 
(3)  Validity. 

[Nil  inijifriM'hsiii  this  vol.  ofihe  Digest.] 

(4)  Miscellaneous. 

(No  paragiaplis  in  this  vol.  of  the  Digest.] 


III.  PERSONAL  RIGHTS  AND  OBLIGA- 
TIONS ARISING  FROM  MARRIAGE. 

See  Master  and  Servant,  Ncj.  :'.:'.. 

IV.  EFFECT  OF  MARRIAGE  WITH  REGARD 
TO  PROPERTY. 

(1)  Conveyance  by  Wife. 

2.  Mortyaye  hy  Husband  and  Wife  of  Wifes 
Property  —  Payment  of  Mortyage  Money  to 
llnshand  and  Wife  —  Prcsuinption  —  Exonera- 
tion if  Wife's  Property.] — M'here  a  wife  con- 
curs with  her  husband  in  mortgaging  her  pro- 
perty and  it  appears  on  the  face  of  the 
mortgage  deed  that  the  money  was  paid  to 
the  husband,  or,  before  1883,  to  the  husband 
and  wife,  the  Court  infers,  subject  to  re- 
butting evidence,  that  the  debt  is  the  debt  of 
the  husband,  and  that  the  wife's  property  is 
a  surety  for  it.  By  way  of  rebuttal  it  may  be 
shown  either  that  the  money  was  in  fact  paid 
to  the  wife  in  such  a  way  as  to  become  her 
separate  property  or  that  it  was  applied  by 
the  husband  for  her  benefit. 

Dictum  of  Wood,  V.-C,  in  Hudson  v.  Car- 
michael  ((1854)  Kay,  613,  620)  to  the  above 
effect  followed. 

The  above  dictum  has  not  been  affected  by 
the  dicta  of  Lindley,  M.R.,  in  Paget  v.  Paget 
([1898]  1  Ch.  474,  475). 

Hall  v.  Hall,  [1911]  1  Ch.  487  ;  80  L.  J.  Ch. 
[340  ;   104  L.  T.  529— Warrington,  J. 

(2)  Dower,  etc. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(3)  Separate  Estate. 

See  No.  10,  infra. 

(4)  Miscellaneous. 

3.  flift  of  Income  During  Widowhood — Subse- 
quent Marriage  wit  It  Deceased  Sister's  Husband 
—  Effect  of  Marriage  being  Validated  by 
Statute—  Deceased  Wife's  Sister's  3Iarriage  Act, 
1907  (7  Edw.  7,  c.  47),  ss.  1,  2.]— A  man  died  in 
1902  having  by  his  will  given  his  property  upon 
trust  to  pay  his  wife  the  income  thereof  while 
she  remained  his  widow,  with  a  gift  over  on  her 
death  or  second  marriage.  In  1904  she  went 
through  the  ceremony  of  marriage  with  her 
deceased  sister's  husband,  but  this  marriage 
was  validated  by  sect.  1  of  the  Deceased  Wife's 
Sister's  Marriage  Act,  1907,  which  was  passed 
and  came  into  operation  on  August  2Sth,  1907. 

Held— that  the  effect  of  sect.  2  of  the  Act 
was  that  the  plaintiff  was  still  entitled  to 
receive  the  income  of  the  testator's  property. 

Semble,  that  although  the  Act  renders  valid 
as  civil  contracts  previous  marriages  with 
deceased  wives'  sisters,  it  docs  not  alter  or  inter- 
fere with  any  rights  of  property  depending  on 
those  marriages  not  being  valid. 
In  re  Whitfield.  Hill  r.  Mathie,  [1911]   1 

[Ch.  310  ;  80  L.'  J.  Ch.  263  ;  103  L.  T.  878  ; 
27  T.  L.  R.  203  ;  55  Sol.  Jo.  237— Parker,  J. 
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IV.  Effect  of  Marriage  with  Regard  to  Property 
—  Continued. 

4.  Marr'uige  with  Deceased  Wife's  Sister — 
Husband  Dead  Before  Passing  of  Act — Ne-rt 
of  Kin  of  Son  of  First  Marriafje — Childven  of 
Second  Marriage — Spes  Successionis — Interest 
in  Uxpectanc I/— Deceased  Wife's  Sister's  Mar- 
riage Act,  1907  (7  Edw.  7,  c.  47),  ss.  1,  2.]— 
Sect.  1  of  the  Deceased  Wife's  Sister's  Mar- 
riage Act,  1907,  applies  to  and  makes  valid 
a  marriage  with  a  deceased  wife's  sister 
although,  owing  to  the  death  of  one  of  the 
parties,  the  assumed  relationship  of  husband 
and  wife  had  ceased  to  exist  before  the  date 
of  the  passing  of  the  Act. 

The  spes  successionis  which  the  brother  of 
a  person  has  during  his  lifetime  to  a  share  of 
his  property,  as  one  of  his  next  of  kin,  in  the 
event  of  his  dying  intestate,  is  not  an  "  interest 
in  expectancy "  protected  by  sect.  2  of  the 
Act. 

G.,  who  had  married  his  deceased  wife's  sister, 
died  before  the  passing  of  the  Deceased  Wife's 
Sister's  Marriage  Act,  1907,  leaving  children  by 
his  first  marriage  and  one  child  by  his  second, 
T.  G.,  a  child  of  the  first  marriage,  died  intes- 
tate in  1911. 

Held — that   the  child   of  the   second   mar- 
riage was  entitled  to  rank  with  the  children  of 
the  first  as  next  of  kin  to  the  deceased. 
In  re  Green,  Green  v.  Meinall,  [1911]  2  Ch. 

[275  ;    80  L.  J.   Ch.  623  ;    105  L.   T.   360  ; 

27   T.   L.    R.   490  ;    55   Sol.    Jo.   552— 

Warrington,   J. 

V.  ANTE-NUPTIAL  OBLIGATIONS  OF 
WIFE. 

(No  ii;iii(f;iailis  in  this  vol.  of  the  Digest.] 


\  I.  CONTRACTS  OF  WIFE. 

(1)  As  Agent  for  Husband. 

6.  Wife's  Desevtion—LiahUitti  of  Iluslmndfor 
Wife's  Debts—  Ostensihlr  Atithontg  —  Limited 
Avtkority.'] — The  defendant's  wife,  while  living 
with  him,  on  various  occasions  ordered  goods 
from  the  plaintiffs,  for  which  the  defendant  paid 
and  which  were  delivered  at  the  defendant's 
address.  The  defendant's  wife  left  him,  and  as 
soon  as  he  discovered  that  she  was  living  with 
another  man  he  advertised  in  the  Tunes  that  he 
would  not  be  responsible  for  her  debts.  In  the 
meanwhile,  before  the  appearance  of  the  adver- 
tisement, the  defendants  wife  had  ordered  goods 
from  the  plaintiffs  which  she  directed  to  be 
biioked  to  the  defendant  at  the  same  address  as 
before,  but  to  be  sent  to  another  address  where 
she  then  was.  In  an  action  for  the  price  of  these 
goods  : — 

Held — that  the  defendant  was  not  liable  ; 
{per  Darling,  J.)  because  the  ostensible 
authority  given  to  his  wife  to  order  goods 
from  the  plaintiffs  ceased  when  she  left  him 
to  live  with  another  man,  and  his  quiescence, 
being  due  to  ignorance  of  her  whereabouts,  did 
not  amount  to  acquiescence  in  a  (•ontinuance  of 
such   authority  ;   (^jyer   Bucknill,    J.)  because 


the  authority  given  was  limited  to  goods  sent  to 
the  defendant's  address. 

Swan  and  Edgar,  Ld.  r.  Mathieson,  103  L.  T. 
[832  ;  27  T.  L.  R.  153— Div.  Ct. 

6.  Solicitors'  Costs  of  Matrimonial  Suit — 
Necessaries  —  Principal  and  Agent^ Judgment 
against  Wife  a  liar  to  Proceeding  against 
iluslxind.'] — A  matrimonial  suit  brought  by  a 
wife,  having  separate  property,  against  a  husband 
was  settled  by  agreement  between  husband  and 
wife  behind  the  backs  of  the  solicitors.  Tlie 
petitioner's  solicitors  sued  the  wife  for  the  costs 
incurred  by  them  in  the  suit  and  recovered 
judgment  against  her,  to  which  judgment  was 
made  a  return  of  nidla  bona,  and  thereupon  they 
sought  to  recover  the  costs  as  against  the 
husband  in  an  application  to  the  Divorce  Court. 

Held— that,  as  the  wife   contracted  as  the 
agent   of   her  husband,   a   judgment   recovered 
against  her  was  a  bar  to  any  proceedings  against 
her  husband  as  principal. 
Sullivan  v.  Sullivan,  45  I.  L.  T.  198— C.  A., 

[Ireland. 
(2)  With  Husband. 

7.  Securitg  for  Ifusband's  Debt — Independent 
Adrice — Undue  Injluencc — Canada.^ — In  trans- 
actions between  a  husband  and  wife  the  burden 
of  proving  undue  influence  lies  upon  those  who 
allege  it. 

Nedby  v,  Nedbg  ((1852)  5  De  G.  &  Sm.  377) 
approved. 

In  transactions  between  a  husband  and  wife 
the  husband's  solicitor  owes  a  duty  to  the  wife, 
where  her  interests  are  concerned,  to  advise  her 
and  place  her  position  and  the  consequences  of 
what  she  is  doing  fully  and  plainly  before  her. 
If  she  rejects  his  intervention  he  ought  to  insist 
upon  the  wife  being  separately  advised. 
Bank  of  Montreal  r.  Stuart,  [1911]  A.  C. 

[120;  80  L.  J.  P.  C.  75  ;  103  L.  T.  641  ;  27 
T.  L.  R.  117— F.C. 

(3)  Transactions  generally. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

VII.  TORTS  OF  WIFE  DURING  COVER- 
TURE. 

8.  Wife's  Tort — Ilusbatid's  Liability — Decree 
of  Judicial  Separation  —  Matrimonial  Causes 
Act,  1857  (20  &  21  Vict.  c.  85),  s.  26.]  — The 
plaintiff  sued  the  defendants,  who  were  hus- 
band and  wife,  to  recover  £3,590  which  he 
alleged  he  had  been  induced  to  pay  by  reason 
of  certain  false  and  fraudulent  statements  of 
the  female  defendant.  The  defendants  were 
living  together  at  the  time  the  money  was  bo 
paid  by  the  plaintiff,  but  subsequently  the 
male  defendant  obtained  a  judicial  separation 
from  his   wife.     At  the  trial  the  jury   found 

(1)  that  the  alleged  misrepresentations  were 
made  by  the  female  defendant  to  the  plaintiff; 

(2)  that  the  alleged  misrepresentations  were 
not  made  by  her  as  agent  for  her  husband,  that 
they  were  not  made  at  his  instigation,  but 
that    they    were    made    with    his    knowledge, 
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VII.  Torts    of    Wife     during    Coverture— f<'«- 

fhiiicd. 
authority,  aud  acquiescence  ;  (3)  that  the  male 
defendant  derived  benefit  by  receiving  £240 
from  his  wife  knowing  it  to  be  derived  from 
the  swindle  ;  (4)  that  the  motive  of  the  male 
defendant  in  petitioning  for  a  decree  of  judi- 
cial separation  from  his  wife  was  to  avoid 
liability. 

rjion  these  lindings  Lawrence,  J.,  held  that 
Ihc  male  defendant  was  liable  to  the  plaintiff 
for  the  full  amount  claimed.     On  appeal  : — 

Held — that  there  was  evidence  on  which  the 
jury  could  find  that  the  male  defendant  and  his 
wife  were  joint  tort-feasors. 

Decision  of  Lawrancc,  J.  (27  T.  L.  H.  402) 
aflirmed. 

lUruDETT  ('.  IIoiiNE,  28  T.  L.  R.  S3— C.  A. 

VIII.  GIFTS  BETWEEN  HUSBAND  AND 
WIFE. 

Sec    aUo    No.  3,    supra  ;    BANKRUPTCY, 
No.  25. 

9.  Benefit  Conferred  on  Husland  hy  Wife  otit 
of  Her  Own  Property^Tranafer  of  Wrfe's  Money  i 
into  Joint  Namm  of  Tluahand  and,  Wife — Inten- 
tion —  Evidence  —  Joint    Tenancy.']  —  A.,    who 
carried  on  business  in  a  small  shop  and  was  pos- 
sessed of  £1,200  in  money,  married  B.,  a  workman  ; 
earning  wages.     According  to   evidence  which  i 
the  Court  believed  and  acted   upon,   A.,  both 
before  and  after  marriage,  announced  her  inten- 
tion, in  the  presence  of  B.,  of  putting  the  £1,200 
in  their  joint  names,  to  become  the  property  of  ! 
the  survivor  ;  and    she  did,  in  fact,  a  few  days  , 
after  the  marriage,  without  any  solicitation  or  \ 
pressure  by  B.,    lodge   the   money   on    deposit  | 
receipt  in  the  joint  names  of  A.  and  B.  ;  and  in 
answer  to  the  question  "  Whose  was  the  money 
to  be  ?"  she  said  in  her  evidence,  "On  both  our  ; 
names  to  work  on  it  as  husband  and  wife  should."  ' 
After  the  marriage  B.  paid  his  wages  to  A.,  and 
the  money  on  deposit  receipt  was  drawn  on  from 
time  to  time  as  required  for  the  shop  or  other  ex- 
penses, the  profits  of  the  shop  being  lodged  from  \ 
time  to  time  on  deposit  receipt  in  the  names  of 
A.  and  B. 

Held — that  the  money  so  lodged  on  deposit  \ 
receipt  was  the  joint  property  of  A.  and  B.  i 
during  their  jointlives,  and  would  become  the  I 
absolute  property  of  the  survivor  of  them.  t 

Foley   r.   Foley,    [11)11]  1   1.   B,.  2S1— C.  A., 

[Ireland.  \ 

IX.  PROCEEDINGS.  j 

(1)  Against  Husband  and  Wife. 
[Nd  i-aiaf;ia]ilitj  in  this  vol.  of  tlie  Digest.] 

(2)  Between  Husband  and  Wife. 
|No  paragraphs  in  this  vol.  of  the  Digest.) 

(3)  Wife's  Liability  for  Costs. 

10.  Income  Bcstrained  from  Anticipation — 
Appointment  of  Beceirer — Married  Women's 
Property  Act,  1882  (4.5  &  46  Vict.  c.  7.5), 
s.   11 — Notice   of  Motion — Service — Solicitors  on 


the  llecord — "  Final  Conclusion  of  the  Cause  or 
Matter  "—R.  S.  C,  Ord.  7,  r.  3.]— At  the  trial 
of  an  action  the  plaintiff,  who  was  a  married 
woman,  did  not  appear,  and  judgment  was 
entered  for  the  defentlants  with  costs  which 
were  to  be  payable  out  of  her  separate  estate. 
Tlie  only  property  to  which  the  plaintiff  was 
entitled  was  the  income  under  her  marriage 
settlement,  which  she  was  restrained  from 
anticipating.  The  defendants'  solicitors  there- 
after wrote  to  the  plaintiff's  solicitors  informing 
them  that  the  taxing  master's  certificate  had 
been  obtained,  and  inquiring  whether  they  had 
any  instructions  as  to  payment  of  the  costs. 
The  plaintiff's  solicitors  replied  that  they  had 
no  instructions  in  the  matter,  and  that  they  did 
not  know  the  plaintiff's  whereabouts.  Sub- 
sequently, and  after  the  time  for  appealing  from 
the  judgment  had  expired,  the  defendants  served 
notice  on  the  plaintiff's  solicitors  that  tliey 
intended  to  apply  for  payment  of  the  defendants' 
costs  out  of  the  income  due  to  the  plaintiff  under 
her  marriage  settlement,  and  for  the  appoint- 
ment of  a  receiver  of  her  income  up  to  the 
amount  of  the  costs  : — • 

Held — (1)  that  the  notice  of  motion  was  pro- 
perly served  on  the  plaintiff's  solicitors,  who 
were  the  solicitors  on  the  record  ;  and  (2)  that 
the  order  asked  for  should  be  made. 
Bagley  v.  Maple  &  Co.,  Ld.,  27  T.  L.  R.  284— 
[Scrutton,  J. 

X.   SEPAEATION  DEEDS. 

11.  Ayrecmciit  fur  Sejhinithm  —  Corcnonf  hi/ 
Ilvshand  for  AUoinnicr  to  ]Vll'c~( 'inisldcnitlon 
—  Wife  licfralniiaj  from.  Tailing  Lcyal  Proceed- 
ings against  Husband.] — A  deed  of  separation 
was  entered  into  between  a  husband  and  wife 
after  the  latter  had  been  subjected  to  treatment 
at  the  hands  of  her  husband  which  would  have 
justified  her  in  taking  proceedings  for  assault 
against  him  before  a  magistrate.  Such  pro- 
ceedings were  not  in  fact  taken.  By  the  terms 
of  the  deed  of  separation  tlie  husband  agreed  to 
make  his  wife  a  weekly  allowance.  In  an  action 
by  the  wife  to  recover  arrears  of  the  allowance 
due  to  her  : — 

Held— that  the  fact  that  the  wife  refrained 
from  taking  proceedings  against  her  husband 
when  she  was  legally  entitled  to  do  so  was  a 
sufficient  consideration  to  support  the  agree- 
ment for  separation,  which  was  accordingly"  not 
void  as  being  against  public  policy,  and  th.it  the 
defendant  was  liable  thereunder  upon  his 
covenant  to  make  his  wife  an  allowance. 
HuLSE  r.  Hulse,  103  L.  T,  804— Div.  Ct. 

12.  Provision  for  Payments  to  Wife— Effect  of 
Banlirnptcy  of  ILitshand.] — Amounts  payable 
to  a  wife  under  a  covenant  contained  in  a 
deed  of  separation  do  constitute  a  debt  or 
liability  provable  in  the  husband's  bankruptcy. 
Where,  therefore,  the  husband  has  become  a 
bankrupt  no  action  can  be  maintained  by  the 
wife  against  him  either  for  arrears  or  future 
payments. 

Linton  v.  Linton.  ((1885)  15  Q.  B.  D. 
239)  distingni.shed. 

Ex  parte  Bates  ((1870)  11  Ch.  D.  914)  and 


HUSBAND  AND  WIFE. 


269 

X    Separation  Heeds— Conti/med. 

Ex  parte  Neal,  In  re  Batcy  ((1880)  14  Ch.  D. 

579)  followed. 

Decision  of  DarUng,  J.   (27  T.  L.  E.   »81) 
reversed. 
Victor  v.  Victor,  28  T.  L.  K.  131— C.  A. 

13.  Mabitcnance  —  Dum  Casta  Clause  in 
liecUal  but  not  in  Covenant  to  Pay—Constnu- 
^jo„.]_A  separation  deed  recited  that  the  hus- 
band had  at^reed  to  pay  a  weekly  sum  for 
maintenance  of  the  wife  so  long  as  she  should 
remain  chaste.  But  the  covenant  to  pay  the 
sum  in  the  operative  part  of  the  deed  contained 
no  reference  to  continuance  of  the  wife's 
chastity. 

Held— that  the  recital,  being  clear,  governed 
the  construction  of  the  deed  and  that  the  hus- 
band was  not  hable  under  it  for  maintenance  of 
the  wife  after  she  had  committed  adultery. 
Crouch  r.  Crouch,  132  L.  T.  Jo.  202;  46 
[L.  J.  N.  C.  805— Div.  Ct. 

XI.  MATRIMONIAL  CAUSES  IN  THE  HIGH 
COURT. 

Sec  aho  Conflict  of  Laws,  No.  7. 
(1)  Alimony  and  Maintenance. 
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14.  Besttitntion of  Conjuyal  E'ujhts— ^^ 

Decree  for  Judicial  Separation  —  Application 
for  Permanent  Alimomi— Conduct  of  IT'^/V-.]— 
The  conduct  of  the  wife  may  be  looked  at  when 
the  Court  is  asked  to  order  permanent  alimony, 
just  as  it  may  be  considered  upon  an  appli- 
cation for  alimony  pendente  lite. 

A  wife  obtained  a  decree  of  restitution  of 
conjugal  rights,  which  the  husband  disobeyed. 
The  wife  thereupon  obtained  a  decree  of  judi- 
cial separation.  She  was  afterwards  convicted 
of  fraud  and  sentenced  to  penal  servitude,  i 
She  had  also  been  convicted  of  fraud  before 
her  marriage,  and  the  husband  alleged  that  ! 
he  had  suffered  great  financial  losses  by  reason 
of  her  conduct.  On  an  application  by  her  for 
permanent  alimony,  she  having  no  means  of 
her  own  :  — 

Held— that  the  Court  had  jurisdiction,  not- 
withstanding the  wife's  conduct,  to  order  an 
inquiry    as   to    granting    her    permanent    ali- 
mony, but  that  the  whole  of  the  circumstances 
should  be  taken  into  account  on  the  inquiry. 
Leslie  v.  Leslie,  [li»ll]  P.  203;  80  L.  J.  P. 
[131»  ;  mh  nom.l..c.  L.  (No.  2),  104  L.  T.  462  ; 
27  T.  L.  K.  316  ;  55  Sol.  Jo.  386— Evans,  Pres. 
15.  Nullity— Permanent    Maintenance— Bum 
Sola  Cloiisc—BcdvccJ  Amount  on  Pemarriaye — 
Matrnoiurun  <',ni,c.  Act,  1907(7  Edw.  l,e.  12).] 
—The  Ciiuit  has  iiuwer  in  nuUity  suits  to  fix  per- 
manent maintenance  dum    sola,  and  to  reduce 
amount  on  remarriage. 

Marigold  (otherwise  Evans)  v.  Marigold, 
[55  Sol.  Jo.  387— Evans,  Pres. 

(2)  Costs. 
See  also  No.  6,  stcpra  ;  No.  40,  infra. 
16.  Ai)plication  to  Dismiss   ]\lfe's   Petition- 
Change  of  Solicitors  for  Petitioner— First  Soli- 
citor's  Costs— Divorce  Rules,    154,   155.]— In  a 


suit  for  judicial  separation  at  the  instance  of 
the  wife,  notice  was  given  on  December  21st, 
1910,  of  a  change  of  solicitors  by  the  peti- 
tioner. Thereafter  the  parties  resumed  co- 
habitation, and  the  respondent  applied  to  have 
the   petition   dismissed. 

Held— that   the   application   should   be  re- 
fused until  security  was  given  for,  or  actual 
payment  was  made  of,  the  costs  incurred  on 
behalf   of  the   wife  by  her   first  solicitor. 
Jinks  v.  Jinks,  [1911]  P.  120  ;  80  L.  J.  P. 

[84  ;   104  L.  T.  G55  ;  27  T.  L.  E.  326  ;  55 
Sol.  Jo.  366— Evans,  Pres. 

17.  Hvsiand's  Petition  —  Dismissal  of  Peti- 
tion with  Costs  —  Non-Payment  hy  Husiand 
—Second  Petition  by  Hushand—Stay  of  1  ro- 
eeedings  Until  Payment.]— A  husband  wlio  has 
brouf^ht  an  unsuccessful  petition  for  divorce 
ao-ainst  his  wife  will  not  be  allowed  to  proceed 
with  a  second  petition  until  he  has  paid  the 
wife's  costs  of   the   first  petition. 

Adultery  with  a  different  co-respondent  is 
not  a  different  cause  of  action.  ^^.^..^  ^ 
1  Kemp-Welch  v.  Kemp-Welch  ([1910]  P. 
1  233)  applied. 

Teatvian    v.     Ycatman   ((18G9)   39    L.    J. 
(P.  &  M.)  37)  overruled. 
Sanders  v.  Sanders,  [1911]  P.  101 ;  80  L.  J. 
[P.  44  ;  104  L.  T.  231  ;  55  Sol.  Jo.  312— C.  A. 


18.  Condonation  after  Decree  Nisi  —  Costs 
against  Co-respondent  —  Decree  Nisi  Ue- 
scindcl.^—K  decree  nisi  for  dissolution  of 
marriage  was  obtained  by  a  husband,  with 
costs  against  the  co-respondent.     These  costs 

I  had  not  been  paid.     Before  the   decree   was 

i  made  absolute  the  parties  proposed  to  resume 

!  cohabitation. 

i  Held,  on  the  application  of  the  petitioner 
and  respondent— that  the  decree  nisi  should  be 
rescinded  and  the  petition  dismissed,  and, 
fiuther,  that  the  co-respondent  should  be  con- 

!  demned  in  the  costs  of  the  petition  as  taxed. 

i  QUARTERMAINE  V.    QUARTERMAINE   AND  GLENIS- 

Tter,  [1911]  P.   180  ;   80  L.  J.  P.  89  ;   105 

1      L.  T.  80  ;  27  T.  L.  E.  458  ;  55  Sol.  Jo.  522 

— Deane,  J. 

19  Co-re.ywndeHt  a  Minor— Non-appcara7ice 
—  Order for  Costs  against  ///w.]— Notwithstand- 
ing that  he  was  a  minor,  a  co-rospondeiit, 
who  had  not  appeared  to  a  citation  by  a 
husband  seeking  a  divorce,  was  condemned  in 
the  costs  of  the  suit. 
Brockelbank    v.    Brockelbank    and     Bou- 

Tlase,  27  T.   L.   E.   569  ;     55  Sol.  Jo.  717 
— Evans,  Pres. 

20  Costs  Incurred  hy  Wife— Costs  Unpaid- 
Interest  of  Husband  in  Beversion— Injunction.] 
—In  a  suit  at  the  instance  of  the  wife  for  divorce 
an  order  was  made  on  the  husband  to  pay  a 
certain  sum  in  respect  of  the  wife's  costs,  and  to 
give  security  for  a  further  sum.  The  order  was 
served  on  the  husband's  solicitor,  but  it  was  not 
possible  to  serve  the  husband  himself  as  he  hat 
gone  out  of  the  iuris.liction.  The  husband  had 
no  property  in  this  country  on  which  execution 
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CniithiiK'd. 
could  1)C  levied  to  pay  those  cnsl.s,  liut  he  had 
a  reversionary  interest  under  his  father's  will 
whieh  he  had  partially  charfjcd  and  which  he 
liail  expressed  his  intention  of  further  charging 
On  an  application  by  the  wife  to  restrain  the 
trustees  of  the  husband's  father's  will  from 
paying  over,  and  the  husband  and  his  agents 
t'loni  receiving,  charging  or  dealing  with  the 
pro[)erty  in  question  : — 

Held — that  an  injunction  should  be  granted. 
DooLKY  V.  DooLEY,  28  T.  L.  R.  113— Deane,  J. 

(3)  Cruelty. 

21.  Ciimmunictitlon  to  Wife  of  Venereal  Disease 
—  Nil  Atfirmatire  Proof  that  Disease  was 
Kiumunylij^  WilfnUy,  or  Rreldessly  Communi- 
cated.]  —  A  wife  who  petitions  for  divorce 
establishes  prima  facie  a  charge  of  legal 
cruelty  against  her  husband  when  she  proves 
that  she  is  a  guiltless  woman,  and  that  a 
venereal  disease  has  in  fact  been  communi- 
cated to  her  by  him.  When  such  a  prima 
facie  case  has  been  established,  it  is  for  the 
husband,  if  he  can,  to  prove  that  he  was 
ignorant  or  innocent,  or  otherwise  not  guilty 
of  the  legal  cruelty  charged  against  him. 

Morphett  v.  Morphett  ((18G9)  L.  E.  1  P.  & 
D.  702)  not  followed. 
Browning  v.  Browning,  [1911]  P.   161  ;    80 

[L.  J.  P.  74  ;    101  L.  T.  750  ;  sub  nom.  B. 
V.  B.,  55  Sol.  Jo.  4G2 — Evans,  Pros. 

(4)  Custody  of  Children. 

[No  paragi.aphs  in  tliis  vol.  ot  tliR  Digest.' 

(5)  Damages. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(6)  Desertion. 
See  also  No.  20,  infra. 

22.  Statutory  Period  of  Desertion—l'lffcct  of 
Proceediuys  for  Judieial  Separatio7i  —  Supple- 
mental Petition  for  Diroree  —  Mutrinioniid 
Chuses  Act,  1857  (20  &  21  Vict.  c.  85),  s.  27.] 
— The  filing  and  prosecution  of  a  suit  for 
judicial  separation  precludes  the  petitioner 
from  successfully  pleading  that  the  period  of 
desertion  was  running  during  the  time  the 
suit  was  being  maintained. 

Lapington  v.  Lapington  ((1888)  14  P.  D. 
21)  and  Kay  v.  Kay  ([1904]  P.  382)  ap- 
proved. 

Decision  of  Deane,  J.,  affirmed. 
Stevenson  v.   Stevenson,  [1911 J   P.  191  ;   80 

[L.  J.  P.  137  ;   105  L.  T.  183  ;  27  T.  L.  R. 
547— C.  A. 

23.  Statutory  Desertion — Non-compliance  with 
Decree  for  Bestitution  of  Conjugal  Rights  — 
Merival  of  Condoned  Adultery  —  Matrimonial 
Causes  Act,  1884  (47  &  48  Vict.  c.  f)8),  s.  5.]— The 
matrimonial  offence  of  desertion  created  by 
reason   of  non-compliance   with   a  decree  for 


restitution  of  conjugal  rights  revives  condoned 
adultery. 

Price  v.  Price  and  Brown,  [1911]  P.  201  ;  80 

[L.  J.  P.  145  ;   105  L.  T.  441  ;  27  T.  h.  R. 

560  ;    55  Sol.   Jo.  689— Evans,  Pres. 

(7)  Discretion  of  Court. 

24.  Wife  Petitioner— Adiilfery  of  Petitioner 
—  Concealment  of  Material  Facts— Decree  Nisi 
Made  Ahxol lite— Mat rimonhd  Causes  Act,  1.S57 
(20  &  21  Vict.  c.  85),  s.  31.]— In  this  case  the 
Court,  in  exercise  of  its  discretion  under  sect.  31 
of  the  Matrimonial  Causes  Act,  1857,  in  excep- 
tional circumstances  made  absolute  a  decree  nisi 
of  divorce  although  the  petitioner,  the  wife,  had 
been  guilty  of  adultery  and  had  not  disclosed 
that  fact  when  the  decree  nisi  was  granted. 
Pretty  r.  Pretty  (King's  Proctor  shovs^ing 

[CAUSE),  [1911]  P.  83;  80  L.  J.  P.  19;  104 
L.  T.  79;  27  T.  L.  E.  169— Deane,  J. 

25.  Wife  Petitioner — Adultery  and  Desertion 
of  Jlnshand—Adulterii  of  Wife— Condomif ion- 
Conduct  Conduct  nil  fo'Adultery—Dcla  I/— Matri- 
monial Causes  Act,  1857  (20  &  21  Vict.  c.  85), 
s.  31.] — In  the  exercise  of  its  discretion  under 
sect.  31  af  the  Matrimonial  Causes  Act,  1857, 
the  Court  is  not  bound  by  any  rigid  rules,  but 
will  consider  every  case  entirely  upon  its  own 
merits. 

Bullock  r.  Bullock,  103  L.  T.  847— Evans, 

[Pres. 

26.  Intrrrention  of  King's  Proctor — Desertion 
by  Petitioner.'^ — The  Court,  while  allowing  an 
intervention  by  the  King's  Proctor,  exercised 
its  discretion  in  favour  of  the  petitioner,  who 
had  been  guilty  of  desertion,  but  ordered  him 
to  pay  a  weekly  sum  to  the  respondent,  with 
liberty  to  apply  to  rescind  or  vary  that  order. 
Freeman    r.    Freeman   and    Freeman,   105 

[L.  T.  383  ;  27  T,  L.  R.  523— Evans,  Pres. 

(8)  Foreign  Divorce. 

iKo  paragraphs  in  this  vol.  ol  the  Digest.] 

(9)  Judicial  Separation. 
See  No.  22,  supra. 

(10)  Jurisdiction. 

(No  paragrai)hs  in  this  vol.  of  the  Digest,] 

(11)  Nullity  of  Marriage. 
See  also  No.  15,  sujn-a. 

27.  Petition  ly  Husband — No  Cohabitation — 
Separation  of  Spimses — Dicapacity  Inferred.'] 
—In  a  petition  for  nullity  by  a  husband  where 
there  had  been  no  cohabitation  the  Court  in- 
ferred the  incapacity  of  the  wife  by  her  per- 
sistent refusal  to  consummate  the  marriage. 
C.   V.   C,  otherwise  H.,   27   T.   L.    R.   421-^ 

[Deane,  J. 

28.  Incapacity  —  Non-consummation — Absence 
of  Co/iahitation.] — Circumstances  in  which  the 
Court  inferred  the  incapacity  of  the  wife  by 
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XI.  Matrimonial   Causes  in   the  High   Court — 

Confhutrd. 
her  persistent  refusal  to  consummate  the  mar- 
riage. 

F.  V.  ¥.,  otherwise  P.,  27  T.  L.  R.  429  ;   55 
[Sol.  Jo.  482— Deane,  J. 

(12)  Practice. 
See  also  Nos.  l(i,  18,  su2)rn  ;   No.  3.">,  infra. 

(a)  Appeals  and  Nno  Trials. 
(Nfi  ]i.ii:it;ia]ilis  in  lliis  vol.  olllit'  hii^csi.i 

(/;)  Arrangement  of  Lists. 
[No  paragraphs  in  this  vol.  of  the  Dipest.  , 

(<;■)  Contents  of  Petition. 
fKo  paragraphs  in  this  vol.  of  the  Picest.l 

{d)  Delay. 
See  No.  25,  svpra  ;  No.  29,  infra. 


(e)  Divorce  Bill. 

29.  Divorce  (^D-eland) — Delay—  Evide7ice.~\— 
The  House  of  Lords  excused  the  petitioner's 
delay,  due  to  reluctance  to  take  proceedings  for 
divorce  in  the  lifetime  of  her  father,  a  member 
of  the  Society  of  Friends,  and  also  to  lack  of 
means. 

The  House  dispensed  with  some  of  the  evidence, 
as  the  petitioner  had  already  got  a  decree  in 
Dublin. 

Maxwjcll's  Divorce  Bill,  [1911]  W.N.  220— 
[H.  L.  (I.) 

(/)  Evidence. 

30.  Dirorce — Cross-Examination  of  Bespondent 
— I'leas  of  Conmvance  and  Conduct  conducing  to 
Adultery — Evidence  Further  Amendment  Act, 
1809  (32  &  33  Vict.  c.  68),  s.  3.]— Where,  in  a 
suit  for  dissolution  of  marriage  brought  by  a 
husband,  the  wife  goes  into  the  witness-box  and 
gives  evidence  of  her  own  adultery  in  support  of 
l)leas  of  connivance  and  conduct  conducing  to 
adultery  raised  by  her  answer,  she  may  be 
askeil  questions  in  cross-examination  relating  to 
the  time  and  circumstances  of  such  adultery. 
llucK  V.  IlucK  AND  Croft,  [1911]  P.  90;  80 

[L.  J.  P.  17  ;  104  L.  T.  402  ;  27  T.  L.  R.  191 
— Evans,  Pres. 
((/)  Hearing. 

31.  Proceedings  Heard  in  Camera — Disclosure 
of  Details — Contempt  of  Court.'\ — It  is  contempt 
of  Court  to  disclose  the  details  of  proceedings 
heard  in  camera. 

Scott  v.  Scott,  [1912]  P.  4  ;  28  T.  L.  R.  127— 
r  Deane,  J. 


(//)  Interlocutory  Proceedings. 

32.  Discovery — Notes  made  hy  3Iedical  J/ww.] 
— Where  a  husband,  respondent  in  a  divorce 
suit,  asked  for  discovery  of  notes  made  by  a 
medical  man  who  had  attended  the  wife-peti- 
tioner, the  Court  refused  to  make  an  order. 
D.  V.  D.,  55  Sol.  Jo.  331 — Evans,  Pres. 


(i)  Intervejition  of  Third  Party. 
See  No.  26,  supra. 

(_y)  Notice,  Service  and  Stag  of  Proceedings. 
See  No.  17,  suj^ira  ;   No.  39,  infra. 
Qi)  Miscellaneous. 

33.  Dirorce— Part icular.i—E.rj/la?Mf org  Affi- 
davit in  Default  of  Fu  rther  a  nd  Jletter  I'ariiculars 
— Sufficiencg.] — In  a  petition  for  divorce  the 
petitioner  alleged  adultery  by  the  respondent  at 
two  addresses  between  various  dates.  On  an 
application  for  further  and  better  particulars, 
the  Registrar  ordered  particulars  of  "  dates  and 
times  of  day,  or  explanatory  aflidavit."  The 
petitioner's  solicitor  filed  an  affidavit  that  he 
personally  or  through  his  agent  had  caused  the, 
witnesses  who  would  be  subpoenaed  to  be  care- 
fully questioned  and  that  they  were  unable  to 
fix  the  dates. 

Held — that  a  person  who  swears  an  explana- 
tory affidavit  must  himself  have  seen  and 
questioned  the  witnesses  ;  and  therefore  that  the 
affidavit  sworn  by  the  petitioner's  solicitor  was 
insufficient. 

C.  r.   C.  AND  M.,  27   T.   L.  R.  Kil  ;  55  Sol.  Jo. 
[Ill— Deane,  J. 

34.  Hu.<<l/and's  Petition  for  Divorce— Death  of 
Co-respondent  after  Appearance — Order  Dis- 
missing Co-respondent  from  Suit.] — Charge  of 
Adultery  with  Co-re.ynmdenf  Proceeded  with.~\ — • 
— In  a  husband's  petition  for  divorce  an  ap- 
pearance was  entered  for  the  co-respondent  L. 
Shortly  thereafter  L.  died,  and  an  order  was 
made  that  he  should  be  dismissed  from  the 
suit. 

Held — that  notwithstanding  that  order,  the 
charge  of  adultery  by  the  respondent  with  L. 
could  be  gone  into  at  the  trial. 

WlOGLESWORTn     V.     WlGGLESWOXlTrf,     BeNNETT, 

[Smith,   and  Others,   27   T.   L.   R.   403— 
Horridge,  J . 
(13)  Divorce. 

See  Nos.  22,  23,  21,  29,  34,  snpra. 

XII.  PROTECTION   ORDER. 

[Xo  paragraphs  in  tliis  vol.  of  the  Diyest.] 

XIII.  RESTITUTION  OF  CONJUGAL  RIGHTS. 

[No  paragraphs  in  this  vol.  of  tin)  Digest.] 

XIV.  VARIATION  OF  SETTLEMENTS. 

See  also  Settlements,  No.  6. 

35.  Practice— Decree  'Nisi — Petition  for  Varia- 
tion Filed  hefore  Decree  Ahsolute  —  Time  for 
An.iivering — Jijafrimonial  Cau.'tes  Act,  1859  (22 
&  23  Vict.  c.  01),  s.  5.] — A  petition  to  vary  a 
settlement  under  the  Matrimonial  Causes  Act, 

I  1859,  may  be  filed  before  a  decree  absolute  has 
'  been  made,  but  the  Court  has  no  jurisdiction 
to  entertain  the  petition  till  after  the  decree 
absolute.     Consequently,  till  the  decree  abso- 
lute has  been  made,  a  respondent  cannot  be 
compelled  to  answer  the  petition. 
Clarke  v.   Clarke  and  Linds.vy,   [1911]   P. 
[186  ;    80    L.    J.    P.    135  ;    105    L.    T.    1  ; 
55  Sol.  Jo.  535 — C.  A. 
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XV.  SUMMARY  PROCEEDINGS  IN  MATRI 
MONIAL   CAUSES. 

(a)  Cruelty  and  Drunkenness. 

INo  i>araj;Tai>lis  in  Uii.s  vol.  of  the  Digest.] 

(b)  Desertion. 
Sec  Nos.  3C.,  :{7,  i/ifrti. 

(c)  Evidence. 

[No  iiarnKiaphs  in  tliis  vol.  of  the  Digest] 

(d)  Jurisdiction. 

36.  S('co)iil  Summons  for  Same  Cause  of  Com- 
j}la  hit  —  Res  Judicata  —  Besrvtion  —  Summary 
Jurisdiction  (^Married  Women)  Act,  1895  (.58 
&  59  Vict.  c.  39).] — A  wife,  whose  stimmons, 
under  the  Summriry  Jurisdiction  (Married 
Women)  Act,  1895,  has,  been  heard  and  dis- 
missed, cannot  obtain  an  order  on  a  second 
summons  founded  on  the  same  cause  of  com- 
plaint. The  matter  is  res  judicata;  and  this 
is  so  where  the  cause  of  complaint  is  desertion, 
notwithstanding  that  desertion  is  a  continuing 
offence. 

Stokes  v.  Stokes,  [1911]  P.  195;  80  L.  J.  P. 

[142  ;    105   L.   T.    416  ;    75   J.    P.    502  ;    27 

T.  L.  E.  553  ;  55  Sol.  Jo.  690— Div.  Ct. 

37.  Desertion  hi/  JJushand  —  Order  —  A'on- 
cohahitatioJi  Clause — Aj)plieatioH  by  Husband 
to  Strike  out  Clause — Poiocr  of  Court  to  rury 
Order  —  Summary  Jurisdiction  (^Married 
Women  Act,  1895  (58  &  59  Vict.  c.  39), 
ss.  4,  5  («).] — A  husband  was  adjudged  by 
justices  to  be  guilty  of  desertion  and  ordered 
to  pay  a  weekly  sum  to  his  wife,  and  a  non-co- 
habitation clause  was  inserted  in  the  order  by 
virtue  of  sect.  5  of  the  Summary  Jurisdiction 
(M.irried  Women)   Act,   1895. 

Held — that    the    Divisional    Court,    on    the 

application  of  the  husband,  had  power  to  vary 

the  order  by  striking  out  the  clause. 

Dunning  v.   Donning,  27  T.  L.  R.  534  ;   55 

[Sol.   Jo.   650— Div.   Ct. 

38.  Order  for  Payment  of  Weeltly  Snm  to 
Wife — Enforcement  of  Order  —  Ko  Sufficient 
Distress  —  Conviction  —  Dnjmsonment  —  Proof 
of  Means  —  Bastardy  Laics  Amendment  Act, 
1872  (35  &  3G  Vict.  c.  65),  s.  ^  —  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49), 
s.  54  —  Summary  Jurisdictioot  (^Married 
Women:)  Act,  1895  (58  &  59  Vict.  c.  39), 
s.  9.] — Where  an  order  has  been  made  imdcr 
the  Summary  Jtirisdiction  (Married  Women) 
Act,  1895,  that  a  husband  shall  pay  a  weekly 
sum  to  his  wife,  such  order  may  be  enforced 
by  an  order  of  imprisonment,  in  default  of 
sufficient  distress,  without  jiroof  that  the  hus- 
band had  the  means  to  pay  the  simi  in  respect 
of  which  he  has  made  default. 

R.  V.  Richaudson  and  Otukrs,  Justices,  Ex 

[parte  Sherry,  [1909]  2  K.  B.   851  ;     79 

L.    J.    K.    B.    13  ;      101    L.    T.    541  ;      73 

J.    P.    434  ;    25    T.    L.    R.    711  ;    22    Cox, 

C.  C.  18.3— Div.  Ct. 


(e)  Maintenance. 

[No  I  ni.it;i.'ii)lis  in  this  vol.  of  the  DigMt.l 

(f)  Practice. 
Sec  also  No.  37,  supra. 

39.  Husband's  Appeal  from,  Order  of  Justices- 
Security  for  Costs — Staying  Apj)eal — Summary 
Jurisdiction  (^Married  Women)  Act,  1895  (58  & 
59  Vict.  c.  39).] — On  an  appeal  by  a  husband 
from  an  order  made  by  justices  under  the 
Summary  Jurisdiction  (Married  Women)  Act, 
1895,  the  Court,  on  the  application  of  the  wife, 
made  an  order  for  security  for  costs,  and  stayed 
the  hearing  of  the  appeal  until  security  was 
given,  or  money  paid  into  Court. 

SIKRELL  '*'.  SiRRELL,  [1911]  P.  38  ;   80  L.  J.  P. 
[8  ;  104  L.  T.  79  ;  27  T.  L.  R.  155— Deane,  J. 

40.  Husband's  Aj>2>cal  from  Order  of  Justices 
— Ajjplicafion  for  Securify  by  Wife — Summary 
Jurisdiction  (Married  Women)  Act,  1895  (.^8 
&  59  Vict.  c.  39).] — Where  a  husband,  pos- 
sessed of  means,  appealed  from  an  order  of  a 
Court  of  Summary  Jurisdiction,  an  applica- 
tion by  the  wife,  without  means,  that  the 
husband  should  find  security  for  her  costs  of 
appeal  was  granted. 

L.  V.  L.  (No.  1),  55  Sol.  Jo.  330— Evans,  Pres. 


IDIOTS. 

Sec   Lunatics  and    Persons  of    Un- 
sound Mind. 


ILLEGAL   ARREST   AND 

IMPRISONMENT. 

See  Criminal   Law  and  Procedure; 
Trespass. 


ILLEGITIMACY. 

Sec  Bastardy. 


IMBECILITY. 

See  Lunatics. 

IMMIGRATION. 

See  Aliens. 


IMMORAL    CONTRACTS. 

See  Contract. 
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IMPRISONMENT. 

See  Criminal   Law  and   Procedure 
Prisons  and  Rekormatories. 


INCLOSURE. 


Commons  ;  Copyholds  ;  Highways  ; 
Open  Spaces. 


INCOME   AND  CAPITAL. 

See  Real  Property'  and  Chattels 
Real  ;  Settlements  ;  Trusts ; 
Wills. 
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I.  Taxable  Income. 

(«.)  In  General         .         .         .  .277 

(b)  Profits  earned  Alnoad          .  .     278 
II.  Assessment  and  Collection. 

(rt)  In  General          .         .         .  .279 

llf)  Deductions         .         .         .  .280 

III.  Deduction  of  Tax  erom  Rent 

OR  Annual  Payments  .        .        .    2S2 

I.  TAXABLE  INCOME. 

(a)  In  General. 

1.  Untlertaldngs  of  Corjwration  — Charge 
Thereon — Income  Tax  on  Aggregate  Beremie — 
Stiitiiiorij  I>ir'iilenih  Fvnd  Aeemnit — Transfer  to, 
f'rum  I  'iidri-tdh'iiKjx  a  ml  llatef; — Loans  Charged  on 
all  I'lideiialiiiuj-'i  and  Herenue'i — Income  Brought 
into  Charge — Lerdx Cnrporation  ( GeneralPowerx) 
Act,  1901.] — Tlic  Leeds  Corporation  owned 
various  undertakings — namely,  waterworks,  gas- 
works, tramways,  markets,  and  electric  lighting, 
and  certain  properties.  In  respect  of  tlicir  under- 
takings and  properties  the  corporation  received 
an  income  of  £270,036,  and  on  that,  under 
Hched.  A,  they  paid  income  tax.  The  sum  of 
£285,440  was  paid  by  the  corporation  to  its 
stockholders  for  dividends  during  the  year  in 
question,  and  it  deducted  and  retained  from  the 
stockholders  the  income  tax  thereon.  This  sum 
of  £285,446  M'as  paid  out  of  a  statutory  dividends 
fund  account,  and  sums  of  money  amounting  to 
£285,446  were  paid  into  such  fund  account,  from 
the  separate  accounts  kept  for  the  waterworks, 
gasworks,  tramways,  and  electricity  undertak- 
ings, and  the  city  fund  and  rate,  and  the  con- 
solidated rate  fund.  There  was  an  aggregate 
excess  of  taxed  income  in  respect  of  the  water- 
works, gasworks  and  tramways  undertalvings, 
and  tlie  city  fund  and  rate  of  £78,519  over  and 
above  the  amounts  appearing  in  the  statutory 
dividends  funds  account  as  appropriated  from 
the  separate  accounts. 


Held- — on  construction  of  the  Leeds  Corpora- 
tion (General  Powers)  Act,  1901,  that  the  sum 
of  £78,519  consisted  of  profits  and  gains  brought 
already  into  charge  as  being  included  in  the 
sum  of  £270,036  ;  and  that  the  corporation 
were  therefore  not  liable  for  income  tax  on  tliis 
£78,519,  but  merely  in  respect  of  the  sum  l)y 
which  the  sum  of  £285,446  exceeded  tlie  sum 
of  £270,036. 

Decision  of  Plarailton,  J.  (104  L.  T.  166  ; 
9  L.  G.  R.  461)  reversed  (Kennedy,  L.J.,  dis- 
senting) . 

Leeds  Corporation  v.  Sugden,  105  L.  T.  489 

[— C.  A. 

(b)  Profits  Earned  Abroad. 

2.  Dividends  on  Investments  Abroad — Kot  Ite- 
mitted  to  United  Kingdom  —  Income  Tax  Act. 
1842  (5  &  6  Vict.  c.  35),  Sehcd.  iA]— The 
appellants,  a  limited  company,  carrying  on 
the  business  of  fire  insurance  in  the  United 
Kingdom  and  abroad,  but  having  the  principal 
direction  of  the  business  in  the  United  King- 
dom, invested  money  which  they  did  not  re- 
quire for  the  current  discharge  of  their 
liabilities  in  securities  abroad.  Some  of  tlic.se 
investments  were  voluntary,  and  others  repre- 
sented money  deposited  by  the  company  with 
Governments  of  foreign  countries  as  a  condi- 
tion of  carrying  on  insurance  business  in  those 
countries.  The  dividends  and  interest  on  both 
classes  of  investments  were  received  by  tlie 
company  abroad,  but  were  not  remitted  to 
the  United  Kingdom. 

PIeld — that  both  cla.sses  of  investments  were 

made  in  the  way  of  the  appellants'  business, 

and   that   the  interest  and   dividends  arising 

therefrom  were  profits  or  gains  arising  from 

such  business  and  assessable  to  income  tax. 

Liverpool,    London,    and    Globe   Insurance 

[Co.  V.  Bennett,  [1911]  2  K.  B.  577  ;   80 

L.    J.    K.    B.    1269  ;    105    L.    T.    162  ;    27 

T.  L.  R.  369  ;  Brice  v.  Ocean  Accident  and 

Guarantee    Corporation,    Ld.,    Beige     v. 

Northern  Assurance  Co.,  105  L.  T.  162 — 

Ilamilton,  J. 

3.  Person. '^  Residing'"  in  the  United  Kingdom 
— Foreign  Citizen  Liring  on  Yacht  Anchored 
in  British  Port— Income  Tax  Act,  1853  (K;  & 
17  Vict.  c.  34),  Sched.  Z*.]— The  appellant,  a 
citizen  of  the  United  States  of  America,  lived 
for  about  20  years  on  board  his  yacht,  which 
during  that  period  had  been  anchored  in  tidal 
waters  near  the  shore  within  the  port  of  Col- 
chester. The  yacht  had  always  been  manned 
by  a  proper  yachting  crew,  and  her  machinery 
and  boilers  were  always  kept  in  a  sea-going 
condition. 

Held — that  the  appellant  was  a  person  "  re- 
siding in  the  United  Kingdom "  within  the 
meaning  of  Sched.  D  to  the  Income  Tax  Act, 
1853,  and  therefore  was  liable  to  pay  income 
tax  on  remittances  received  in  the  United 
Kingdom  from  abroad. 

Decision  of  Hamilton,  J.  (27  T.  L.  R.  363) 
affirmed. 

Brown  r.  Burt,  81   L.  .1.  K.  P..  17  ;  lo5  L.  T. 
420  ;  27  T.  L.  R.  572- C.  A. 
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I.  Taxable  Income — Contimied. 

4.  J'frxiui  Xof  Rexulent  hi  Fiiitrd  lu/n/ihim — 
II '//<•/ //<-/•  'Jniilr  AWrrisril  hi  I'nitcd  A'iiif/thim— 
Ai/c/it  Ikiv'iiki  llrccii>t  of  I'rolita  or  (inliix  — 
I'lirome  Tax  Act.  IS  12  (5  &  (I  Vict.  c.  35),  .v.  -tl— 
Jnromc  Ta.r  Act,  1853  (1(1  &  17  Vict.  c.  34),  .w.  2, 
5,  Sclicd.  i>.] — A  French  company  owned  mines 
in  Ali^eria  from  which  it  exported  phosphates  to 
the  I'nitcd  Kin,<i;dom.  The  contracts  for  the  sale 
of  tlic  phospliiitcs  were  entered  into  in  the  United 
Kiiiu'dom  l)y  agents  of  the  company  who  were 
rcsi<lont  there.  The  agents  had  authority  to  sell 
the  phosphates  at  any  price  above  a  minimum 
li.xed  by  the  company.  Contracts  made  by  the 
agents  within  the  scope  of  their  authority  were 
binding  on  the  company  without  confirmation. 
The  agents  were  remunerated  by  a  commission 
on  the  selling  price  of  the  goods  which  was 
remitted  to  them  by  the  company.  The  delivery 
of  the  phosphates  took  place  outside  the  United 
Kingdom.  The  contracts  provided  that  the  price 
of  tlie  goods  should  be  payable  in  cash  in  London. 
In  practice  the  payment  was  made  by  means  of 
crossed  cheques.  The  ordinary  course  of  business 
was  that  cheques  were  drawn  in  favour  of  the 
company,  but  they  were  occasionally  drawn  in 
favour  of  tlie  agents.  The  agents  did  not  cash 
any  cheques,  but  sent  them  on  to  the  company 
endorsing  them  when  necessary.  The  company 
had  no  stock  of  goods,  no  bank  account,  and  no 
branch  office  in  the  United  Kingdom,  and  its 
name  did  not  appear  on  any  premises  or  in  any 
directory  as  carrying  on  business  there. 

Held  (Lord  Dundas  dissenting) — that  the 
company  did  not  exercise  a  trade  in  the  United 
Kingdom  within  sect.  2,  Sched.  D,  of  the  Income 
Tax  Act,  1853. 

Held,  further — that  the  agents  were  not 
agents  having  ;the  receipt  of  profits  or  gains 
belonging  to  the  company  within  sect.  41  of  the 
Income  Tax  Act,  1842,  as  amended  by  sect.  5  of 
the  Income  Tax  Act,  1853. 
Crookston   Brothers  v.  Inland  Revenue, 

[11)11]  S.  C.  217;  48  Sc.   L.  R.   134— Ct.   of 

Sess. 

II.  ASSESSMENT  AND  COLLECTION. 

(a)  In  General. 

5.  ('o)itinuitij  of  BushiPss—ShigJe  Ship  Com- 
pany— Ship  Lost — Power  to  Acquire  Anotlier 
Ship.] — A  company  was  formed  to  purchase  and 
trade  with  a  steamship,  and,  in  the  event  of  her 
loss  or  sale,  to  acquire  some  other  steamship, 
"  but  so  that  the  company  shall  not  own  at  any 
one  time  more  than  one  ship." 

The  company  purchased  the  M.  in  1901,  and 
traded  with  her  till  April  1st,  1906,  when  she 
was  lost  at  sea.  With  the  insurance  moneys  the 
company  purchased  the  r.,and  she  commenced 
her  voyages  on  October  17th,  1906. 

Held — that  the  company  were  carrying  on 
one  business  throughout,  and  that  a  new  business 
was  not  started  when  the  M.  was  lost  and  the  V. 
was  acquired. 
Merchiston  Steamship  Co.,  Ld.  v.  Turner, 

[1910]  2  K.  B.  923  ;  80  L.  .1.  K.  B.  145  ;    102 
L.  T.  363  ;  11  Asp.  M,  C.  487— Bray,  J. 


6.  Company  lieyistered.  Abroad, — ^'  Perso)i  Re- 
.•iidiny  in  the  United  Kinydom  "  —  liiyht  to 
Kxercixe  Control  in  the  Cnited  Kingdom — In- 
come Ta.r  Act,  1853  (16  &  17  Vict.  e.  34), .«.  2, 
Sched.  £>.] — A  finding  by  the  Commissioners  of 
Income  Ta.x  that  a  company  which  is  regis- 
tered abroad  is  resident  in  the  United  Kingdom 
for  the  purposes  of  assessment  to  income  tax, 
on  the  ground  that  the  control  and  directing 
powers  of  the  company  are  in  England,  is, 
if  there  is  evidence  to  support  it,  conclusive. 
American  Thread  Co.  r.  Joyce,  104  L.  T.  217  ; 

[27  T.  L.  R.  272— Hamilton,  J. 

7.  Appeal  to  Income,  Tax  Commissioners  — 
Refusal  of  Commissioners  to  Hear  Expert  Evi- 
dence— Mandamus.] — The  owner  and  occupier 
of  licensed  premises  appealed  to  the  Income 
Tax  Commissioners  against  the  assessment  of 
his  premises.  He  attended  and  gave  evidence 
hefbrc  the  Commissioners,  and  his  solicit/>r 
then  stated  that  he  wished  to  call  an  expert 
valuer.  The  Commissioners  said  they  already 
had  all  the  facts  before  them  and  did  not 
think  any  further  evidence  would  assist  them, 
and  they  declined  to  hear  the  expert.  A  rule 
nisi  was  then  obtained  calling  upon  the  Com- 
missioners to  show  cause  why  they  should  not 
hear  and  determine  the  appeal  according  to 
law. 

Held — that  mandamus  would  not  lie  for  the 
purpose  of  appealing  from  the  Commissioners 
decision  as  to  the  non-necessity  of  hearing 
the  evidence  tendered,  and  that  the  rule  shoidd 
therefore  be  discharged. 
R.  V.  General  Income  Tax  Commissioners  for 
[Offlow,  27  T.  L.  R.  353— Div.  Ct. 

8.  Snjjer-Tax  —  Return  for  Assessment  — 
Annual  Tax — Liability  to  be  Assessed  before 
Passing  of  Act  Au.thori,nng  tlie  Tax  for  Year — 
Budget  Resolutions  —  Customs  and  Inland 
Revenue  Act,  1890  (53  Vict.  c.  8),  s.  30.]— The 
Special  Commissioners  for  the  purposes  of  in- 
come tax  had  power,  during  the  financial  year, 
which  commenced  on  April  6th,  1911,  to  demand 
returns  for  the  purposes  ot  assessments  to  the  tax 
known  as  the  "super-tax,"  notwithstanding  that 
no  such  tax  had  as  yet  been  imposed  for  the 
year,  and  that  it  was  theoretically  uncertain 
whether  it  would,  in  fact,  be  imposed. 
Bowles  v.  Attorney-General,  56  Sol.  Jo.  176 

[—Parker,  J. 

(b)  Deductions. 

9.  Tied  House—  Compensation  Levy — Deduc- 
tion from  Brewery  Company's  Profits  and 
Gains— Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35), 
s.  100— Licensing  Act,  1904  (4  Edw.  7,  c.  23), 
s.  3.] — The  compensation  levy  paid  by  a 
brewery  company  under  the  Licensing  Act,  1904, 
in  respect  of  licensed  premises,  which  the  com- 
pany own  and  let  to  tenants  as  tied  houses  for 
a  consequently  small  »rent,  may  be  deducted  in 
arriving  at  the  assessable  amount  of  the  com- 
pany's profits  and  gains  under  Sched.  D  to  the 
Income  Tax  Acts,  inasmuch  as  it  is  a  payment 
essential  to  the  earning  of  their  profits. 
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II.  Assessment  and  Collection— Coitinued. 

80  HELD  by  Lord  Halsbury  and  Lonl  Atkin- 
son (Lord  Loreburn,  L.C.,  and  Lord  Shaw 
dissenting). 

There  being  an  eciual  division  of  opinion,  the 
appeal  was  dismissed  without  costs. 

Decision  of  C.  A.    ([1909]  2  K.  B.  912  ;  78 

L.  J.  K.  B.  1089  ;  101  L.  T.  U5  ;  73  J.  P.  417  ; 

25  T.  L.  R.  748  ;  53  Sol.  Jo.  69G  ;  16  Manson, 

32(5)  aifirmed. 

Smith  r.  Lion  Brewery  Co.,  Ld.,  [1911]  A.  C. 

[150  ;  80  L.  J.  K.  B.  56G  :  104  L.  T.  321  ;  75 

J.  P.  273  ;  -27  T.  L.  11.  261  ;  55  SoL  Jo.  269  ; 

48  Sc.  L.  R.  1083— H.  L. 

10.  Interest  o?i  Short  Loans — Income  Ta.v  Act, 
1842  (5  &  6  Vict.  c.  35),  s.  100  ;  Sched.  D.  First 
Case,  r.  3.] — A  financial  and  investment  com- 
pany, in  striking  the  balance  of  its  profits  or 
gains,  is  entitled  to  debit  its  profits  with  interest 
paid  to  bankers  on  short  loans,  as  such  loans  are 
not  "  sums  employed  or  intended  to  be  employed 
as  capital  "  in  its  business  within  the  meaning 
of  the  Income  Tax  Acts. 

Decision  of   Ct.  of  Sess.    ([1910]  S,  C.  966  ; 
47  Sc.  L.  R.  832)  affirmed. 
Farmer  v.  Scottish  North  American  Trust, 
[Ld.,  132  L.  T.  Jo.  177— H.  L.  (Sc.) 

11.  Rents  and  Profits  of  Lands  Vested  in 
Trustees  for  Charitable  Purposes — Trustees  in 
Occupation  —  Income  Tax  Act,  1842  (5  &  6 
Vict.  c.  85),  s.  61,  No.  VI.,  Sched.  A.]— 
Trustees  in  whom  lands,  tenements,  heredita- 
ments, or  heritages  are  vested  for  charitable 
purposes,  or  a  charitable  corporation,  not  being 
a  college  or  hall,  hospitiil,  public  school  or 
almshouse,  are  not  entitled  to  the  allowances 
given  by  sect.  61,  No.  VI.,  Sched.  A,  of  the 
Income  Tax  Act,  1842,  in  respect  of  property 
in  their  own  occupation. 

Maugham  v.  Free  Church  of  Scotland 
((1893)  20  R.  (Gt.  of  Sess.)  759)  followed. 

Decision  of  Div.  Ct.  (80  L.  J.  K.  B.  788  ; 
104  L.  T.  31  ;  75  J.  P.  155  ;  27  T.  L.  R.  190) 
reversed. 
R.  V.  Special  Commissioners  of  Income  Tax, 

[Ex   PARTE  Essex  Hall,    [1911]   2   K.    B. 

434  ;  80  L.  J.  K.  B.  1035  ;   104  L.  T.  764  ; 
27  T.  L.  R.  466— C.  A. 

12.  Patent — Poyalty — Roijalty  Ceasing  to  he 
Payahle— Finance  Act,  1907  (7  Edw.  7,  c.  13), 
s.  125,  subs.  1.] — By  sect.  25,  sub-sect.  1,  of 
the  Finance  Act,  1907,  it  is  provided  that  "  in 
estimating,  under  any  schedule  of  the  Income 
Tax  Acts,  the  amount  of  the  profits  and  gains 
arising  from  any  trade,  manufacture,  adven- 
ture, concern,  profession,  or  vocation,  no  de- 
duction shall  be  made  on  account  of  any 
royalty,  or  other  sum,  paid  in  respect  of  the 
user  of  a  patent."  The  sub-section  continues 
thus  :  "  but  the  person  paying  the  royalty  or 
sum  shall  be  authorised,  on  making  the  pay- 
ment, to  deduct  and  retain  thereout  the 
amount  of  the  rate  of  income  tax  chargeable 
during  the  period  through  which  the  royalty 
or  sum  was  accruing  due  "  :  — 


Held — that  the  first  part  of  the  sub-section 
does  not  apply  where  by  arrangement  between 
the  person  owning  and  the  person  using  the 
patent  all  royalties  and  other  sums  in  respect 
of  the  user  thereof  have  ceased  to  be  payable 
before  the  year  of  assessment. 

Decision  of  Hamilton,  J.     ([1911 J   2  K.  B. 
15  ;    80   L.    J.    K.    B.    951  ;    104   L.    T.    503), 
reversed . 
Lanston     Monotype     Corporation,    Ld.    v. 

[Anderson,  [1911]  2  K.  B.  1019  ;  80  L.  J. 
K.  B.  1351  ;  105  L,  T.  398— C.  A. 

13.  In,surance  Company  —  Fire  Instirance 
Premiums—  Une.rpircd  Risks. ]  —In  calculating 
the  amount  of  its  yearly  profits  assessable  to 
income  tax,  a  company  which  was  carrying  on 
the  business  of  fire  insurance  was  held  not  to 
be  entitled  to  deduct  from  its  yearly  premium 
receipts,  or  make  any  allowance  in  respect  of, 
estimated  risks  unexpired  at  the  end  of  the 
year. 

General  Accident,  Fire,  and  Life  Assurance 
Corporation,  Ld.  v.  McGowan  ([1908]  A.  C. 
207)  considered  and  applied. 

Decision  of  Bray,  J.  (102  L.  T.  336  ;  26 
T.  L.  R.  341)  reversed. 

Clark  v.   Sun  Insurance  Office,  101  L.   T. 
[520  ;  27  T.  L.  R.  392— C.  A. 

III.  DEDUCTION  OF  TAX  FROM  RENT  OR 
ANNUAL  PAYMENTS. 

See  also  Bankruptcy,  No.  9. 

14.  Purchase  of  Tramway  Undertakiny  hy 
Local  Authority  —  Lease  to  Another  Local 
Authority — I'f/it  Cdcnlated  loith  Reference  to 
Piniiiiciii  of  Purchd^e  Price  in  Instalments  hy 
L'\^xor—Junniu'  Ta-r  Act,  1853  (16  &  17  Vict. 
c.  34),  X.  4(1.] — It  was  agreed  between  the  Cor- 
porations of  B.  and  P.  that  the  P.  Corporation 
should  purchase  a  certain  tramway  undertaking, 
and  should  grant  a  lease  thereof  for  thirty  years 
to  the  B.  Corporation  at  a  rent  which  would  be 
sufficient  to  enable  the  P.  Corporation  to  repay 
the  principal  of  the  loan  to  be  raised  by  them  to 
purchase  the  undertaking  and  the  interest 
thereon  by  equal  half-yearly  instalments  of  such 
principal  and  interest  within  the  period  of  thirty 
years.  The  B.  Corporation  claimed,  in  paying 
the  rent,  to  be  entitled  to  deduct  income  tax 
under  sect.  40  of  the  Income  Tax  Act,  1853,  on 
the  whole  amount  of  the  half-yearly  instalments 
paid  by  them. 

Held— that  upon  the  true  construction  of 
the  agreement  the  rent  was  fixed  without 
relation  to  income  tax,  and  that  the  B.  Corpora- 
tion were  entitled  to  deduct  such  tax  from  the 
rent  under  sect.  40  of  the  Income  Tax  Act,  1853, 
and  that  the  payment  of  rent  after  such 
deduction  amounted  in  law  to  payment  of  the 
full  rent  so  as  to  discharge  their  obligations 
under  the  agreement. 

Siirhiton  Urhan  District  Council  v.  Callender 
Cahle    and    Construction    Co.,    Ld.    ((1910)    8 
L.  G.   R.   244)   followed. 
Poole  Corporation  v.  Bournemouth  Cor- 

[PORATION,    103    L.    T.    828  ;    75  J.  P.  13— 
Neville,  J. 
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111.  Deduction  of  Tax  from  Rent  or  Annual  Pay- 
ments    Cimti  lined. 

15.  A/uii'i/i/ —  7'n/d — Currnunt  to  Pay  An- 
ninfy — Jtrdnctinib  of  Income  Tii-v.'\ — liy  his  mar- 
riage settlement  the  husband  covenanted  that 
if  during  the  widowhood  of  his  wife  the  income 
of  his  wife's  trust  fund  in  any  year  should  not 
amount  to  the  clear  annual  sum  of  £2,000  his 
executors  should  in  every  such  year  pay  to  his 
widow  such  a  sum  as  would  make  up  the  in- 
come to  £2,000. 

Held — that  the  executors  were  entitled  to 
deduct  income  tax  on  the  amount  by  which  the 
gross  income  of  the  wife's  trust  fmid  fell 
short  of  £2,000,  the  t&stator's  estate  being 
liable  for  the  amount  which  would  with  income 
tax  thereon  bring  that  gross  income  up  to 
£2,000  in  each  year. 

In   re   Cooper's   Estate,  55   Sol.    Jo.    522—  i 

[Eve,  J.  I 


I  Amount    to    tie    ascertained  —  Industrinl    and 

Prorideid   Societies   Act,   1893   (5G   &   57   Viet. 

I  c.    39),   .1.    25  (1).]  —  Sect.    25,   sub-sect.    ], 

I  of  the  Industrial  and  Provident  Societies  Act, 

1893,  enal)les  a  member  of  a  registered  society 

!  to  nominate  a  person  or  persons  to  or  among 

'  whom    his    property    in   the   society    shall   bo 

transferred     at     his     decease,     provided     the 

amount  credited  to  him  in  the  books  of  the 

society  does  not  then  exceed  £100  sterling. 

Held  (Farwell,  L.J.,  dissenting)— that  the 
time  at  which  the  limit  of  amount  fixed  by 
the  section  is  to  be  taken  is  the  date  of 
nomination  and  not  the  date  of  the  nominator's 
death. 

Decision  of  Avory,  J.,  affirmed. 

Griffiths  v.   Eccles  rEovioENT  Industrial 

[Co-operative  Society,  Ld.,  []911]  2  K.  B. 

275  ;  80  L.  J.  K.  B.  iOll  ;   104  L.  T.  798  ; 

27  T.  L.  R.  375  ;   55  Sol.  Jo.  440— C.  A. 
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MENTS. 


HEREDITA- 


Real    Property   and    Chattels 
Real. 


INDECENT   ASSAULT. 

See  Criminal  Law  and  Procedure. 


INDUSTRIAL  SCHOOLS. 

See  Prisons  and  Reformatories. 


INEBRIATES. 

See  Intoxicating  Liquors, 


INDECENT   EXPOSURE. 

See  Criminal  Law  and  Procedure. 


INDEMNITY. 

See   P.ANKRUPTCY,    No.  20  ;    Criminal 
Law,  No.  57  ;  Trusts,  No.  1. 


INDIA. 

See  Dependencies  and  Colonies. 


INDICTMENTS       AND        IN- 
FORMATIONS. 

See  Criminal  Law  and  Procedure. 
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1.  N^inni nation   Inj   Memher   of  Person  to  lie- 
■'eirc  Benefits — Limit  of  Amount — At  lohat  Date  \ 


INFANTS. 

col. 
I.  Custody  of  Infants      .        .        .  284 

[No  paragraphs  in  thi.s  vol.  of  tlie  Digest.] 

II.  Guardianship         ....  285 

[No  paragraphs  in  this  vol  of  the  Digest.] 

III.  Liability  of  Infants. 

(«)  Contracts 285 

Qi)  Necessaries 285 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)    Torts 285 

[No  paragraphs  in  this  vol.  of  the  Digest.  ] 

(<f)  Miscellaneous        ....  285 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Property  of  Infants     .        .        .  285 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

V.  Generally        .        .  .        .  285 

[No  paragraphs  in  this  vol.  of  the  Digest.  ] 

VI.  Children  Act,  1908       .        .        .    285 
For  Cruelty  to  Children  and  Offences  under 
the  Children  Act,  1908,  see  also  Criminal  Law, 
II.  (h.),II.  (v.) ;  Intoxicating  Liquors,  V. 

See  also  Criminal  Law,  No.  82  ;  Depen- 
dencies, No.  37  ;  Guarantee, 
No.  1  ;  Magistrates,  No.  21  ; 
Master  and  Servant,  Nos.  34, 
36,  124  ;  Poor  Law,  No.  8  ;  Wills, 
No.  50. 

I.  CUSTODY  OF  INFANTS. 

[No  paragraphs  in  this  vol,  of  the  Digest. 
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I].  GUARDIANSHIP. 

[No  iiamgraphs  in  this  vol.  of  the  DiKcst.] 

III.  LIABILITY  OF  INFANTS. 

See  also  Husband  and  Wife,  No.  VJ. 

(a)  Contracts. 
See  Master  and  Servant,  No.  133. 

(b)  Necessaries. 

[No  iwra-raphs  in  this  vol.  of  the  Digest.] 

(c)  Torts. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Miscellaneous. 

[No  paraf^raphs  in  this  vol.  of  the  Di,L;cst.] 

IV.  PROPERTY  OF  INFANTS. 

[No  jiaragrai'hs  iu  this  vol.  of  the  Digest.] 

V.  GENERALLY. 

[No  paragrai>h3  in  this  vol.  of  the  Digest.] 

VJ.  CHILDREN  ACT,  1908. 

See  also  Criminal  Law,  No.  82  ;  and, 
for  Criminal  Offences,  Criminal 
Law,  II  (b),  II.  (v). 

1.  Citation  of  Father  of  Child  Charged  ivith 
Offence — Attendance  of  Father  of  Accused  at 
Court— Children  Act,  1908  (8  Edw.  7,  c.  67), 
.5.98.]— The  ChildrenAct,  1908, sect.  98, sub-sect.  1, 
provides  that  where  a  child  is  charged  with  any 
offence,  or  brouglit  before  a  petty  sessional  court 
on  an  application  for  an  order  to  send  him  to  a 
certified  industrial  school,  his  parent  or  guardian 
shall,  if  he  can  be  found  and  resides  within  a 
reasonable  distance,  be  required  to  attend  at  the 
court,  unless  the  court  is  satisfied  that  it  would 
be  unreasonable  to  require  liis  attendance. 

Held — that  it  is  unnecessary  to  formally  cite 
a  parent  to  attend  the  court  along  witli  his 
child  so  long  as  he  receives  reasonable  notice 
of  the  trial. 

White  r.  .Jeans,  [1911]   S.  C.  (J.)  88  ;   i8  Sc. 
[L.  R.  825— Ct.of  Justy. 

2.  Insurinrj  Life  (f  Infant  Talu'ii  in  to  Nurse 
— iStatuton/  0/ft!)ice — Pai/i/n/  ['rcmi mus  due  on 
Policy  Ejected  Prior  to'  Counncnremnit  of  Act 
—  Children  Act,  1908  (8  ?]dw.  7,  c.  CZ),  .-f."  7.]— 
Sect.  7  of  the  Children  Act,  1908,  provides  that  a 
person  who  undertakes  the  nursing  and  main- 
tenance of  an  infant  under  seven  years  of  age 
for  reward  "  shall  be  deemed  to  have  no  interest 
in  the  life  of  the  child,  .  .  .  and  if  any  such 
person  directly  or  indirectly  insures  or  attemj)ts 
to  insure  the  life  of  such  infant  he  shall  be 
guilty  of  an  offence.  .  .  ." 

Held — that  it  was  not  a  contravention  of  the 
statute  for  a  person,  who  had  undertaken  the 
care  of  an  infant  and  insured  its  life  prior  to 
the  commencement  of  the  Act,  to  continue  to 
])ay  the  premiums  due  under  the  policy  after 
the  Act  came  into  force. 
Glasgow     Parish     Council     v.    Martin, 

[1910]    S.   C.    (J.)    102;    47    Sc,    L.  R.  773; 
6  Adam,  276— Cfc.  of  Justy. 


INFECTIOUS   DISEASES. 

ib'ce  Animals  ;  Public  IIkalth. 

INHABITED  HOUSE  DUTY. 

See  Income  Tax. 


INHERITANCE. 

See  Descent  and  Distribution  ;  Real 
Property  and  Chattels  Real. 


INJUNCTIONS. 

I.  Interlocutory 
II.  Mandatory 
III.  General  . 
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[No  paragraphs  in  this  vol.  of  the  Digest.  ] 

See  also  COMPANIES,  Nos.  18,  49  ;  Copy- 
right, No.  5  ;  Press,  No.  1  ;  Tele- 
graphs AND  Telephones,  No.  1  ; 
Trade    Marks,    No.    6  ;    W^aters, 

No.  5. 

I.  INTERLOCUTORY. 

i  See  Landlord  and  Tenant.  No.  10. 

II.  MANDATORY. 

1.  PuMic  Policy — Vivisection — Contract  for 
Maintenance  of  Prinliing  Fountain  Bearing 
Defamatory  Inscription.'\ — The  Court  will  not 
enforce  by  mandatory  injunction  a  contract 
to  maintain  a  structure  which  bears  an  inscrip- 
tion calculated  to  hold  up  a  public  institu- 
tion to  execration  and  to  provoke  a  breach 
of  the  peace. 
Woodward    v.    Mayor,   etc.,    of  Batteesea, 

[104  L.  T.  51  ;  75  J.  P.  193  ;   27  T.  L.  R. 
196  :   9  L.  G.  R.  248— Neville,  J. 


III.  GENERAL. 

[No  para^iraphs  in 


vol.  of  the  Digest.] 


INNS   AND   INNKEEPERS. 

COL. 

I.  Duty  to  Receive  Guests  .        .      286 

[No  paragraphs  in  this  vol.  of  the  Digest] 

II.  Liability  for  Loss  of  Goods  .      286 

[No  paragrnphs  in  tliis  vol.  of  (he  Dieest.l 

III.  Lien 287 

I.  DUTY  TO   RECEIVE   GUESTS. 

[No  paragrai  lis  in  this  vol.  of  th(.'  Digest,.] 

II.  LIABILITY  FOR   LOSS   OF   GOODS. 

[No  paragraphs  iu  this  vol.  of  the  Digest] 
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III.  LIEN. 

1.  Mmini  Liiil  hij  /iiii/.cf/i,'r  on  Ar/ ic/fs  hr(ii/,//if 
In/  (fiirxf.]  -'I'iu:  dureiulaiits,  wlio  wero  iiiii- 
krcpiirs,  Il'mI  iiioiioy  to  ti  ffnoal  staying  at;  their 
ImU'l  on  tliu  security  of  three  railway  tickets 
which  lie  had  in  his  i»)sscssioii.  The  tickets  had 
hceii  stolen  from  the  plaintiff,  who  now  claimed 
them  from  the  defen<lants.  The  defendants  set 
up  that  they  were  entitled  to  a  lien  npon  the 
tickets  as  innkeepers. 

Held — that  the  plaintiff  was  entitled  to 
recover,  as  the  transaction  between  the  defen- 
dants and  the  gncst  was  merely  a  money-lending 
transaction,  an<l  no  question  of  innkeeper's  lien 
arose. 

MATSUDA     r.    VVALDORr     HdTKL    Co.,   Lu.,    27 
[T.  L.  K.  153— Bankes,  J. 


INNS    OF    COURT. 

See  Barkisteijs. 


INQUEST. 


iSee  CoRONEUt- 


INSANITY. 

See  Lunatics. 


INSOLVENCY. 

See  Bankrui'Tcy  and  Insolvency. 
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(cf)  Avoidance  of  Policy  and  Re- 
covery of  Premium  :  Insurable 
Interest 

(^)  "  Carrying  on  Business  "     . 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

(^c^  Construction  of  Policy 

(^d)  Jurisdiction  of  .Justices 

(No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Practice         ..... 

[No  paragrajihs  in  this  vol.  of  tlie  Digest.] 
(/)  Transfer,    Mortgage,  and  Altera- 
tion of  Bights 

(ff)  Miscellaneous        .         .         .         . 

{No  paragraphs[in  tliis  vol.  of  the  Digest.] 


V.    AlAUINE.  COL. 

(^0  P'l-okers'  Rights  and  Liabilities    .  294 

(//)  C!ollision 295 

[No  paragraphs  in  this  vol.  of  tlic  Digest.] 
((•)  C!oncealraent         ....  29.") 
(r/)  Construction  ....  29<; 

(e)  Damages  and  Contribution  .         .  297 
[No  paragraplis  in  tliis  vol.  of  the  Digest.] 
(/)  Freight  and  Cargo        .         .         .  297 
(</)  General  Average  ....  297 
[No  paragraphs  in  tliis  vol.  of  the  Digest.] 
(/()  Insurable  Interest         .         .         .  297 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/)  Mortgages  and  Assignments.         .  297 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(./)  Practice 297 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/.')  Risk  :  Nature,  Duration,  Change, 

etc 297 

(Z)  Seaworthiness       ....  299 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/«)  iSubrogation  ....  299 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(«)  Time  Policies  and  Valued  Policies  299 

(<))  Total  Loss  and  Constructive  Total 

Loss  .....  299 

(/O  Warranty 299 

(-/)  Miscellaneous        ....  299 

See  aUo  Agency,  No.  4  ;    Guarantee, 
No.  3  ;  Master  AND  Servant,  No.  23. 

I.  ACCIDENT. 

1.  Workmen's  Coiiipciiaafuin  —  ('(indlthni  that 
Navies  and  Wm/cs  nf  Kiiijih>iie>^  he  l/isfiicd  in 
Wages-hook—  Whether  ComUtloii  Prerrdent.] 
— The  claimant  entered  into  a  policy  of  insur- 
ance with  the  respondents  against  his  liability 
under  the  Workmen's  Compensation  Act.  The 
claimant's  only  employe  was  his  sou,  who  re- 
ceived £75  a  year.  During  the  currency  of  the 
policy,  the  son  was  injured  while  chopping 
wood,  whereby  he  lost  his  hand,  and  the 
claimant  had  to  pay  him  6^.  a  week  under  the 
Act.  This  sum  he  claimed  from  the  respon- 
dents under  the  above  policy.  The  respon- 
dents refused  to  pay  on  the  ground  of  non- 
compliance with  the  following  condition  in 
the  policy,  which,  among  others,  was  declared' 
by  the  policy  to  be  a  condition  precedent  to_ 
their  liability  thereunder  : — "  The  first  pre-' 
mium  and  all  renewal  premiums  that  may  be 
accepted  are  to  be  regulated  by  the  amount 
of  wages  and  salaries  and  other  earnings  paid 
to  employes  by  the  insured  during  such  period 
of  insurance.  The  name  of  every  employe  and 
the  amount  of  wages,  salary,  and  other  earn- 
ings paid  to  him  shall  be  duly  recorded  in  & 
proper  wages-book.  The  insured  shall  at  all 
times  allow  the  society  to  inspect  such  books, 
and  shall  supply  the  society  with  a  correct 
account  of  all  such  VA-ages,  salary,  and  other 
earnings  paid  during  any  period  of  insurance 
within  one  month  from  the  expiry  of  such 
period  of  insurance,  and  if  the  total  amount 
so  paid  shall  differ  from  the  amount  on  which 
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I.  Accident — Oont'umed. 

premium  has  been  paid  the  difference  in  pre- 
mium shall  be  met  by  a  further  proportionate 
payment  to  the  society  or  by  a  refund  by  the 
society  as  the  case  may  be.  The  claimant  did 
not,  in  fact,  keep  a  wages-book. 

Held — that  the  claimant  was  entitled  to  re- 
cover, inasmuch  as  the  above-quoted  clause 
was  framed  with  one  objecc,  namely,  the  ad- 
justment of  premium,  and  compliance  there- 
with was  not  a  condition  precedent  to  the 
liability  of  the  respondents. 
Bbadley  v.  Essex  and  Suffolk  Accident  In- 

[demnity  Society,  Ld.,  27   T.   L.   R.   455 
— Bray,  J. 

Affirmed  on  appeal  (Moulton,  L.J.,  dissentin.tj), 
Times,  December  2nd,  I'Jll — C.  A. 

II.  FIRE. 

See  also  Income  Tax,  No.  13. 

2.  Statutory  Condition— Gasoline  "■Stored  or 
Kepf"  in  Insured  Building — Ontario.^ — A 
statutory  condition  applicable  to  fire  insurance 
in  Ontario  provided  that  the  insurance  com- 
pany should  not  be  liable  for  loss  or  damage 
occurring  while  gasoline  was  "stored  or  kept" 
in  the  insured  building.  The  appellant  insured 
a  building  used  by  him  as  a  drug  store  and 
furniture  shop.  He  had  an  assistant,  a  qualified 
chemist,  who  used  the  upper  part  of  the  building 
as  a  dwelling-house.  This  assistant  had  a  gasoline 
stove  which  he  had  used  occasionally  for  domestic 
purposes,  and  later  on  ho  brought  it  down  to  the 
shop  and  used  it  in  making  syrups,  and  while 
doing  so  the  building  took  tire  and  was  burnt 
down.  The  only  gasoline  in  the  building  was 
the  small  quantity  which  was  in  the  stove. 

Held — that  the  expression  in  the  statutory 
condition  as  to  gasoline  being  "stored  or  kept" 
imported  tlie  notion  of  warehousing  or  depositing 
for  safe  custody  or  keeping  gasoline  in  stock  for 
trade  purposes,  and  did  not  apply  to  the  small 
quantity  which  was  in  the  stove  for  consumption, 
and,  consequently,  that  there  had  been  no  breach 
of  the  condition  and  that  the  appellant  was 
entitled  to  recover  from  the  insurance  company. 

Decision  of  Supreme  Court  of  Canada  (-tl  Can. 
S.  C.  K.  491)  reversed. 
Thompson  v.  Equity  Fire  Insurance  Co. 

[and  Union  Bank  of  Canada,  [1910]  A.  C. 

592  ;  80  L.   J.    P.  C.    13;  103   L.  T.  153;  26 
T.  L.  R.  G16  ;  48  Sc.  L.  R.  705— P.  C. 

III.  GENERAL. 

3.  Tlieft—Ex-.eeption— Theft  hy  Member  of  Staff 
— Accessory  before  the  Fact — Princijial  in  the 
Second  Degree.'] — A  policy  issued  by  the  defen- 
dant insuring  against  loss  by  theft  or  robbery 
or  Vjurglary  contained  the  following  clause  :  — 
"  Provided  always  that  there  shall  be  no  claim 
on  this  policy  ...  for  loss  by  theft,  robbery, 
or  misappropriation  by  members  of  the  assured's 
.  .  .  business  staff  .  .  ."  A  theft  of  the  assured's 
goods  having  been  committed  by  a  gang  of  men 
who  gained  admittance  to  the  insured  premises 
through  the  agency  of  a  ]iortcr  on  the  business 
staff  of  the  assured,  who  was  not  present  when 
the  theft  was  committed  : — 


Held — that  there  had  been  a  loss  by  theft 
by  a  member  of  the  assured's  business  staff 
within  the  meaning  of  the  proviso  in  the  policy, 
and  therefore  that  the  defendant  was  not  liable. 

Decision  of  Walton,   J.  ([1910]  W.  N.  147  ; 
102  L.  T.   915  ;    26  T.  L.    R.  501  ;    54  Sol.   Jo. 
565)  affirmed. 
Saqui  and  Lawrence  v.  Stearns,  [1911]  1 

[K.  B.  426;  80  L.  J.  K.  B.  451  ;   103  L.  T. 

583  ;    27  T.  L.  R.    105  ;    55  Sol.  Jo.  91  ;    16 
Com.  Cas.  32— C.  A. 

'k.  Fidelity  — Assi.sf ant  Orerseer  —  Clerk  to 
Parish  Coiineil—  Defalcations  in  Arroini/s  as 
Clerk  not  Covered  hy  'Policy  (iivcn  to  Ciiardians 
in  Uexpeetof  Defavlter  s  ApiHii ntmcnt  as  Assistant 
Orerseer.] — A.  was  apjiointed  assistant  overseer 
of  the  parish  of  H.,  and  by  virtue  of  his  appoint- 
ment under  sect.  17,  sub-sect.  2,  of  the  Local 
Government  Act,  1894,  he  became  clerk  to  the 
parish  council  of  H.  The  defendants  entered  into 
a  bond  guaranteeing  the  faithful  performance  o£ 
his  duties  as  assistant  overseer.  A.  committed 
defalcations  in  respect  of  moneys  received  by 
him  as  clerk  to  the  parish  council. 

Held — that  the  defalcations  of  H.  in  relation 
to  the  parish  council  accounts  were  not  covered 
by  the  terms  of  the  bond  guaranteeing  the 
faithful  performance  of  his  duties  in  the  office  of 
assistant  overseer. 

Cosford     Union    and     Hitcham     Parish 
[Council  r.  Poor  Law  and  Local  Govern- 
ment    Officers'     Mutual     Guarantee 
Association,  Ld.,  103  L.  T.  463  ;  75  J.  P.  30  ; 
8  L.  G.  R.  995— Div.  Ct. 

5.  Fidelity— Two  Policies  Covering  Loss  by 
Defalcations  of  Employis— Policies  not  Coter- 
minous — Loss — Contribution  Between  Insurers.] 
—The  plaintiffs,  an  American  insurance  com- 
pany, issued  a  policy  by  which  they  covenanted 
to  pay  an  American  Imnk  for  any  loss  or  damage 
caused  by  dishonesty  of  any  employe,  the  liability 
for  any  individual  employe  not  to  be  greater 
than  the  amount  set  against  his  name  in  a 
schedule.  Among  the  persons  named  in  the 
schedule  was  K.,  who  was  guaranteed  up  to  $2, 500. 
The  bank  also  took  out  a  policy  at  Lloyd's  for 
£40,000,  and  by  this  policy  the  underwriters 
were  to  be  liable  for  loss  sustained  by  the  loss 
or  destruction  on  the  assured's  premises  of  bonds, 
bank  notes,  and  other  documents,  owing  to  fire 
or  burglary,  and  also  for  loss  through  the  dis- 
honesty of  clerks  or  other  employes.  During  the 
currency  of  the  two  policies  K.  made  defalcations 
to  the  extent  of  |2,680.  The  bank  claimed  from 
the  plaintiffs  the  full  amount  of  the  insurance, 
12,500,  leaving  a  balance  not  covered  by  that 
policy  of  $180.  The  bank  then  claimed  and 
were  paid  the  !|180  on  the  Lloyd's  policy.  In  an 
action  by  the  plaintiffs  against  the  defendant, 
one  of  the  underwriters  on  the  Lloyd's  policy, 
\v1k)  admitted  that  some  contribution  was 
due  : — 

Held— (1)  that,  as  contriljution  between  co- 
insurers  depended  upon  equity  and  not  upon 
contract,  the  law  of  the  country  to  which  tlie 
party  required  to  do  equity  was  subject  governed 
the  matter,  and  therefore  that  English  law,  and 

10 
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III.  Qener&l—Couthiupd. 

not  American  law,  applied  ;  and  (2)  tliat  the 
defemlant  was  liable  on  the  basis  that  t  he  under- 
writers sliould  bear  a  proportion  of  the  whole 
loss  of  »2,(hS0  in  the  ratio  of  2,(!80  to  2,500. 

Qua'n\  whether,  but  for  the  defendant's 
admission,  any  contribution  was  due. 

Ameuican  Surety  Company  ok  New  York 

[r.  Wrightson,  103  L.  T.  »;63  ;  27  T.  L.  R. 

yi  ;  16  Com.  Cas.  37— Hamilton,  J. 

6.  Be'i  nmra  nee — A  Iteration  of  Risk — Lkju  ida- 
tion  of  f'omjitn/i/  irhic/i  ix  the  OrUjinal  Insurer 
— Liability  of  Jteln.svrer.] — When  a  reinsurer  is 
bound  by  a  contract  of  reinsurance,  so  that  his 
liability  commences  simultaneously  with  that  of 
the  insurer,  and  follows  it  in  every  ease,  and  all 
settlements  of  claims  made  by  the  insurer, 
whether  by  payment  or  otherwise,  are  to  be 
uncondition.ally  binding  on  the  reinsurer,  then 
the  risk  unilertaken  by  the  reinsurer  is  that 
which  is  undertaken  by  the  original  insurer,  and 
the  liquidation  of  the  company  which  is  the 
original  insurer  is  not  an  alteration  of  the  risk 
undertaken,  and  does  not  absolve  the  reinsurer 
from  liability  under  the  contract  of  reinsurance. 
Law     Guarantee    Trust    and    Accident 

[Society,    Ld.    v.    Munich    Reinsurance 
Co.,    [1911]    W.   N.  225;  5()   Sol.    Jo.   108— 
Warrington,  J. 
IV.  LIFE. 

See  also  INFANTS,  No.  2  ;   SETTLEMENTS, 
No.  9. 

(a)  Avoidance  of  Policy   and   Recovery   of 
Premium  :  Insurable  Interest. 

7.  Xo  Innnrahle  Interest — Innocent  3Iisre])re- 
sentution  hij  Insurance  Agent  —  Recovtry  of 
Rreinli/nis.] — Premiums  paid  under  a  policy  of 
life  insur.once  which  is  void  by  reason  of' the 
fact  that  the  person  paying  the  premiums  had 
no  insur.able  interest  in  the  life  of  the  person 
insured  cannot  be  recovered  on  the  ground 
that  the  insurer  was  induced  to  take  out  the 
policy  on  the  faith  of  an  innocent  misrepre- 
sentation by  the  agent  of  the  insurance  com- 
pany as  to  the  validity  of  the  policy. 

British  Workman's  and  General  Insurance 
Co.  V.  Cunliife  ((1902)  18  T.  L.  R.  425,  502) 
and  Harse  v.  Pearl  Life  Insurance  Co.  ([1904] 
1  K.  B.  558)  discussed  and  reconciled. 
PniLLirs  V.  Royal  London  Mutual  Insuranck 
[Co..  Ld..  105  L.  T.  13G— Div.  Ct. 

8.  Condition  in  Policy — Breach  —  Forfeiture 
of  Premium — Aviridance  of  Policy — Action  to 
Recover  Premiums  Paid  after  Breach  of  Con- 
dition.]— A  condition  indorsed  on  a  policy  of 
life  insurance  effected  in  1891  provided  that  if 
the  assured  should  go  beyond  certain  geographical 
limits  without  obtaining  the  insurance  company's 
licence  "  the  assurance  shall  be  void,  an<l  the 
premiums  paid  shall  be  forfeited."  In  ignorance 
or  forgetfulness  of  this  condition,  the  assured  in 
1897  travelled  to  India,  which  was  outside  the 
specified  geographical  limits,  without  obtaining 
the   company's  licence.     He   continued   to   pay  I 


the  premiums  till  1911,  when  he  informed  the 
company  of  his  visit  to  India  in  18t)7.  The 
company  thereupon  replied  that,  strictly  speaking, 
the  policy  was  void,  but  that  they  were  pi'epared 
to  waive  the  breach  of  the  condition  on  pay- 
ment of  the  extra  premium  that  would  have 
been  charged  if  he  had  informed  them  at  the 
time  of  his  visit  to  India.  The  assured  then 
sued  the  company  claiming  the  return  of  all 
the  premiums  paid  since  1897  on  tlic  footing 
that  the  policy  was  void. 

Held — that,  even  on  the  assumption  that  the 
policy  became  void  on  breach  by  the  assured  of 
the  condition  indorsed  on  the  policy,  no  action 
lay  for  the  I'cturn  of  the  premiums  as  money 
paid  without  consideration. 

Sparenborg  v.  Edinburgh  Life  Assurance 
[Co.,  28  T.  L.  R.  51— Bray,  J. 

9.  Wa)it  of  Insurable  Interest  —  Friendly 
Society — Innocent  Misr^>resentation  by  Ayent  as 
to  Validity  of  Pulley— Recovery  Back  if  Pre- 
miums— Life  Assurance  Act,  1774  (14  Geo.  3, 
c.  48).] — A  policy  of  insurance  was  effected  with 
a  frienilly  society  by  a  person  on  a  life  in  wliich 
she  had  no  insurable  interest.  In  an  action 
claiming  the  return  of  the  premiums  as  money 
had  and  received  to  the  pl.aintiff's  use  upon  the 
consideration  that  they  were  premiums  of 
insurance,  and  that  there  was  no  insurance  : — 

Held — that  the  plaintiff,  being  prevented  by 
statute  from  recovering  for  want  of  insurable 
interest,  was  not  entitled  to  recover  on  the  con- 
sequent and  not  independents  ground  of  total 
failure  of  consideration. 

EvANSON    V.    Crooks,     28    T.    L.    R.    123— 
Hamilton,  J. 

10.  Insuring  Life  <f  Infant  Tahen  in  to  Xurse — 
Statutory  Offc7icc — Paying  Premiums  due  on 
Policy  Efj'ected  I'rlor  to  Commoicement  of  Act 
—  Children  Act,  1908  (8  Edw.  7,  c.  67),  .v.  7.]— 
Sect.  7  of  the  Children  Act,  1908,  provides  that  a 
person  who  undertakes  the  nursing  and  main- 
tenance of  an  infant  under  seven  years  of  age 
for  reward  "shall  be  deemed  to  have  no  interest 
in  the  life  of  the  child,  .  .  .  and  if  any  such 
person  directly  or  indirectly  insures  or  attempts 
to  insure  the  life  of  such  infant  he  shall  be 
guilty  of  an  offence.  .  .  ." 

Held — that  it  was  not  a  contravention  of  the 
statute  for  a  person,  who  had  undertaken  the 
care  of  an  infant  and  insured  its  life  prior  to 
the  commencement  of  the  Act,  to  continue  to 
pay  the  premiums  due  under  the  itolicj'  after 
the  Act  came  into  force. 
Glasgow  Parish  Council  r.  Martin,  [1910] 

[S.  C.  (J.)  102  ;  47  Sc.  L.    R.  773  ;  6  Adam, 
276— Ct.  of  Justy. 

(b)  "  Carrying  on  Business." 

[No  paragraiih.s  in  this  vol.  of  the  Digest.] 

(c)  Construction  of  Policy. 

See  No.  11,  infra. 

(d)  Jurisdiction  of  Justices. 
{Jifo  paragiajilis  in  tliis  vol.  of  the  Digest.] 
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IV.  Life— Co  lit  i  Mil  I'd. 

(e)  Practice. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  Transfer,   Mortgage,  and  Alteration   of 
Rights. 

11.  Insumiirrfiir  Beiiep'f  of  Wi/ea/id  Child 
—  Tontine   Diridends — Assiiiiunent    hy 
for  Benefit  of  Crrdifora—JCu/Iitit  to  ]i( 


Iluiihand 
'ita  nniler 


The  N.  Company  guaranteed  the  policies  of  the 
L.  Company,  and  the  two  companies  entered 
intoatreatyof  mutualreinsurance.  On  July  17th, 
1911,  a  petition  to  wind  up  the  N.  Company 
was  presented  and  a  compulsory  order  made. 
On  September  18th,  TJll,  the  N.  Company  pre- 
sented a  petition  for  the  winding  up  of  the 
L.  Company  in  conjunction  with  the  N.  Com- 
pany, alleging  that  the  L.  Company  was  a 
subsidiary  company  and  the  N.  Company  a 
"  ■  "  ""of     the 


rrditom- 
Policij — Married    WonieiCx  Propertii  Act,    1HS2    pi-incipaf  company    within     sect.    16 
(45  &  4()  Vict.  c.  75),  s.  11.]— By  a  policy  efiEccted    Assurance  Companies  Act,  190!». 
by  a  husband  on  his  own  life,  the  insurance  com-  i      Held— that  neither  a  treaty  of  mutual  rein- 
pany  contracted  to  pay  to  E.  M.,  the  wife  of  the    g^^p^^cg  ^or  a  guarantee  of  policies  is  a  transfer 
insured,  for  her  sole  use,  "if  then  hving,"  and,  if    ^^  assurance  business,  and  that  the  N.  Company 
not  living,  to  the  children  of  the  insiired  or  their  ,  ^^^  ^^^  ^^^^^  ^^^^  ^  ^^^^  ^j^^^gr  sect.  16  of  the 

Assurance  Companies  Act,  1909. 

In  HP]  Lancashire  Plate  Glass,  Fire  and 

[Burglary  Insurance   Co.,   Ld.,  [1912]  1 

Ch.  35  ;   [1911]  W.  N.  199  ;   105  L.  T. 570  ;  56 

Sol.  Jo.  J3— Eady,  J. 

13.  Transfer  of  Business  of  Insurance  Company 
— Petition  by  Company  to  Sanction  Transfer- 
Competency — Assurance  Companies  Act,  1909 
(9  Edw.  7,  <?.  49),  .V.  13.]— An  insurance  company 
which  had  power  under  its  memorandum  and 
articles  of  association  to  sell  or  dispose  of  its 
business  or  any  part  thereof  in  consideration  of 


trustees  for  their  use,  or  if  there  should  be  no 
such  children  surviving  then  to  the  executors, 
administrators,  or  assigns  of  the  assured,  the  sum 
of  £1,000.  On  the  back  of  the  policy  were 
various  conditions,  from  which  it  appeared  that 
the  policy  was  issued  on  the  semi-tontine  plan  ; 
and  that  in  June,  1910,  when  the  tontine 
dividend  period  would  expire,  the  ^  insured 
in  question,  if  the  policy  was  then  in  force, 
would  have  the  options,  inter  alia,  (1)  of 
withdrawing  in  cash  the  policy's  entire  share 
of  the  assets,  (2)  of  converting  the  same 
into  a  paid-up  policy  for  an  equivalent  amount. 

'I'liu  insured's  wife  died  before  the  completion  of  :  payment Tn  cash  or  in  shares  or  securities  of  any 
tlie  dividend  period,  leaving  one  daughter.  In  ;  ^^j^^^,  conjpany,  or  for  such  other  consideration 
1905  the  insured  assigned  his  property  to  a  '  ^^  ^j^^  ^ijrgct^jrs  might  deem  proper,  presented 
trustee  for  the  benefit  of  his  creditors,  and  the  |  ^  petition  for  sanction  of  a  proposal  to  transfer 
terms  of  the  assignment  were  wide  enough  to  i  .^^^  ^jf^  assurance  business  (which  had  not  been 
include  the  policy  if  capable  of  assignment.  On  ,  ^  profitable  one)  to  another  company.  Under 
the  expiration  of  the  dividend  period  the  insured  i  ^^^  proposed  arrangement  the  policies  issued  by 
was  still  alive,  and  the  trustee  for  his  creditors  i  ^^^  petitioners  were  to  })e  cancelled,  the  policy 
claimed  the  right  to  exercise  the  first  option  and  holders  receiving  in  lieu  thereof  policies  of  the 
of  receiving  the  entire  assets  for  the  creditors.  j  ^^^^  ^^^^^  j^  ^^^  ^^^^  company.  Though  nou- 
Held — that  the  options  under  the  policy  could  I  participating  policies  were  to  be  issued  for  par- 
only  be  exercised  for  the  benefit  of  the  persons  i  licipating  policies,  the  transaction  was  an 
for  whom  the  trust  was  created  ;  that  so  long  as  advantageous  one  for  the  policy  holders,  who 
any  objects  of  the  trust  remained  unperformed  \  had  a  better  chance  of  obtaining  profits  under 
the  trusts  could  not  be  defeated  ;  that  the  options  j  the  new  policies  than  under  the  old,  and  who 
must  be  exercised  in  the  best  manner  for  the  I  could,  if  they  desired  it,  obtain  participating 
benefit  of  those  entitled,  and  that  the  proper  policies  in  the  new  company  on  payment  of  a 
course  was  for  the  insurance  company  to  issue  a  higher  premium.  All  the  policy  holders  were 
paid-up  policy  within  the  meaning  of  oijtion  2  j  in  favour  of  the  proposed  transfer. 


for  the  benefit  of  the  child  or  children  surviving 
the  insured,  and  if  there  should  be  none  the 
benefit  of  it  would  fall  into  his  estate. 
In  re  a  Tolicy  op  the  Equitable  Life 
[Assurance  Society  ov  the  United  States 
AND  Mitchell,  27  T.  L.  R.  213— Eady,  J. 


12.  Tranxfer  of  Assurance  Business— Siihsidi- 
ary  Company — Principal  Company — Guarantee 
of  Policies — Mutual  Reins7irance —  Winding  Up — 
Assurance  Comjmnies  Act,  1909  (9  Edio.  7,  c.  49), 
s.  16.] — The  L.  Company  was  incorporated  in 
1903  with  a  capital  of  £5,000  divided  into  10,000 
shares  of  10a'.  each  ;  3,650  shares  had  been  issued, 
on  each  of  which  6*.  'id.  was  paid.  A  provisional 
agreement  for  the  sale  of  the  L.  Company's  under- 
taking to  the  N.  Company  weCs  made  on  June  9th,  i 
1909,  but  not  carried  out  owing  to  the  opposition  ' 
of  certain  shareholders.  The  N.  Company  pur- 
chased 2,843  shares  in  the  L.  Company,  and  300 
shares  to  qualify  their  nominees  as  directors  of  j 

the  L.  Company,  whose  existing  directors  retired.  '  yw   Proceeds  of  Policy — Jilstojfpel.] — The  plain 

10 


Held— (1)  that  the  fact  that  the  petition  was 
presented  by  the  company  and  not  by  the 
directors  (as  provided  for  in  sect.  13  of  the 
Assurance  Companies  Act,  1909)  did  not  render 
the  petition  incompetent,  and  (2)  (Lord  Johnston 
dissenting)  that  the  Court  had  power  under  the 
Act  to  sanction  the  proposed  arrangement. 

In  re  Sovereign  Life  Assurance  Co.  ((1889)  42 
Ch,  D.  540)  distinguished. 
Empire  Guarantee  and  Insurance  Corpo- 

[ration,    Ld..    Tetitioners,    [1911]   S.   C. 
1296  ;'  48  Sc.  L.  R.  1038— Ct.  of  Soss. 


(g)  Miscellaneous. 

[No  paragraphs  in  this  vol.  of  the  Digest] 

MASINE. 

See  also  Revenue,  Xo.  15. 
(a)  Brokers'  Rights  and  Liabilities. 
14.  Lieyi  on  Policy  fm'  Unpaid  Premiums — Lien 
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V.  VL&Tine—Confiniicd. 

tiffs  chartered  tlie  V.  to  E.  S.  &  Co.  under 
a  time  cliartcr  which  provided  that  the  char- 
terers were  to  insure  the  hull,  etc.,  in  the 
owners'  name  for  £10,000  all  risks  and 
;£20,000  total  loss  only.  R.  S.  &  Co.  in- 
structed the  defendants,  who  were  insurance 
brokers,  to  effect  those  policies  and  also  poli- 
ci(!s  on  disbursements  and  freight  of  the  V. 
The  defendants,  at  the  request  of  R.  S.  & 
Co.,  wrote  to  the  plaintiffs  informing  them 
of  the  insurances  for  £10,000  and  £20,000, 
and  added,  "  We  have  received  instructions 
from  11.  S.  &  Co.  to  hold  the  above  policies 
to  your  order,  which  we  hereby  undertake  to 
do,  subject  to  our  lien  on  same  for  unpaid 
premiums,  if  any." 

Held— that  the  defendants  were  estopped 
from  setting  up  against  the  plaintiffs  a  general 
lien  for  premiums  due  from  R.  S.  &  Co.  in 
respect  of  policies  on  the  V.  other  than  those 
for  £10,000  and  £20,000. 

Qucere — whether  a  lien  on  documents  gives 
a  lien  on  proceeds  collected  under  them. 
ITAmFiELD     Shipbuilding    and    Enoineering 

[Co.,    Ld.,  v.    Gardner,    Mountain  &  Co., 
Ld.,  27  T.  L.  R.  281— Scrutton,  J. 

Qa)  Collision. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(c)  Concealment. 

15.  Non-disclosure  to  Insurer  of  Material  Facts 
— JTonmr  Policies — Marine  Imvrance  Act,  1906 
(()  Edw.  7,  c.  il),ss.  17,  18,  19,  33,  39.]— 
Shipowners  brought  an  action  to  recover  for 
,1.  total  loss  under  policies  of  insurance  on 
the  hull  of  the  ship  during  a  specified  voyage. 
The  insurances  were  effected  through  the 
agency  of  the  man.iging  owner  of  the  vessel. 
It  appeared  that  twenty-two  years  had  elapsed 
since  the  master  of  the  vessel  had  been  at 
sea,  he  having  during  that  time  been  engaged 
as  a  stevedore  ;  tliat  he  had  lost  his  last  ship 
and  his  certificate  had  been  suspended  ;  that 
the  hull  was  largely  over-insured,  having  re- 
gard to  its  market  value,  and  that  there  were 
insurances  on  gross  freight  and  disbursements. 
With  regard  to  part  of  these  disbursements 
there  was  no  insurable  interest  and  the  in- 
surance was  effected  by  a  p.p.i.  or  "honour 
policy."  The  managing  owner,  to  whom  money 
was  due  from  the  ship,  had  also  taken  out  for 
his  own  protection  "  honour  policies "  to  a 
Large  amount  on  disbursements. 

Held,  first  (Lord  Shaw  of  punfermlinc 
doubting) — that  there  was  iw  duty  on  the  part 
of  the  owners  to  inform  the  insurers  of  the  past 
history  of  the  master,  and  that  the  omission  to 
disclose  the  circumstances  relating  to  his 
career  did  not  constitute  the  non-disclosure 
of  a  material  circumstance  ;  but  secondly,  that 
the  omission  to  disclose  the  facts  relating  to 
the  over -insurance  of  the  vessel  and  the  exis- 
tence and  amount  of  the  honour  policies  did 
amount  to  the  non-disclosure  of  material  cir- 
cumstances, and  that  the  contract  of  insurance 
was  voidable  by  the  insurer's  under  sects.  18 
and  19  of  the  Marine  Insurance  Act,  190G. 


Decision  of  Ct.  of  Sess.  ([1910]  S.  C.  1072; 

47    Sc.    L.    R.    8G0)    reversed   on   the   second 

ground. 

Thames  and  Mersey  Marine  Insurance  Co. 
[u.  "  Gunford  "  Ship  Co.,  Southern 
Marine  Mutual  Insurance  Association, 
Ld.  v.  "Gunford"  Ship  Co.,  [1911]  A.  C. 
529  ;  80  L.  .1.  P.  C.  116  ;  105  L.  T.  312  ; 
27  T.  L.  R.  518  ;  .55  Sol.  Jo^  631  ;  16 
Com.  Cas.  270  ;  48  Sc.  L.  K.  796—11.  L.  (Sc.) 

16.  Relation  of  Broker  and  Underwriter — Dis- 
closure of  Material  Facts.'] — Under  ordinary 
circumstances  a  broker  effecting  a  contract  of 
insurance  with  an  underwriter  owes  no  duty  to 
the  latter  in  respect  of  erroneous  but  honest 
statements  made  by  him. 

The  material  facts  which  have  to  be  disclosed 
to  an  underwriter  are  as  to  the  subject-matter 
of  the  insurance — the  ship  and  the  perils  to 
which  she  is  exposed.  Knowing  these  facts,  the 
underwriter  must  form  his  own  judgment  of 
the  premium,  and  other  people's  judgment  is 
quite  immaterial.  If  the  underwriter  wants  to 
know  who  the  assured  is  he  must  ask  the 
question  ;  there  is  otherwise  no  duty  to  disclose 
the  name, 

Glasgow  Assurance  Corporation,  Ld.  v. 
[W.  Symondson  &  Co.,  101  L.  T.  254  ;  27 
T.  L.  R.  245  ;  16  Com.  Cas.  109— Scrutton,  J. 


(d)  Construction. 

17.  ''Inchmaree'"  Clause  ■ —  Befeclive  Stern 
Frame  —  Damaqe  to  Hull  or  Machinerij  — 
Latent  Defect.]— By  a  policy  of  marine  insur- 
ance a  ship  was  insured  for  twelve  months 
from  December  8th,  1908,  to  December  8th, 
1909,  against  the  ordinary  Lloyd's  perils.  The 
policy  also  contained  the  following  clause;  — 
"  This  insurance  also  specially  to  cover  .  .  . 
loss  of  or  damage  to  hull  .  .  .  through  any 
latent  defect  in  the  .  .  .  hull  .  .  .  provided 
such  loss  or  damage  has  not  resulted  from 
want  of  due  diligence  by  the  owners  of  the 
ship,  or  any  of  them,  or  by  the  manager." 
There  was  a  defect  in  the  ship's  stern  frame 
at  the  time  she  was  built — viz.,  in  1906.  The 
defect  was  covered  up  by  the  makers,  and 
it  remained  undiscoverable  by  reasonable  in- 
spection until  after  the  commencement  of  the 
policy.  During  the  currency  of  the  policy  the 
defect  became  visible  owing  to  ordinary  wear 
and  tear,  and  the  stern  frame  was  condemned. 
The  assured  claimed  to  recover  under  the 
policy  the  cost  of  replacing  the  condemned 
stern  frame. 

Held — that  there  had  been  no  loss  or 
damage  to  hull  during  the  currency  of  the 
policy  from  perils  insured  against,  and  there- 
fore that  the  assured  were  not  entitled  to 
recover. 

Decision   of    Scrutton,  .1.  (101  T.  L.  208  ;  27 
T.  L.  R.  217  ;  16  Com.  Cas.  132)  affirmed. 
HuTCHiNS  Brothers  v.  Royal  Exchanqe  As- 

[SURANCE,    [1911]    2   K.   B.    398  ;    80  L.   J. 

K.  B.  1169  ;  105  L.  T.  6  ;  27  T.  L.  R.  482  ; 
16   Com.    Ca.s.    242— C.   A. 
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V.  Marine —  Contlmted. 

18.  C.i.f.  Contract — Insurance  Aaalnxt  '^  All 
JRisJ:.s  " — Meaning  of.'] — By  a  contract  in  writing 
the  defendants  sold  certain  goods  to  the  plaintiffs, 
and  as  the  plaintiffs  stijnilated  for  "  complete 
insurance  against  all  risks,"  the  defendants  in- 
serted in  the  margin  of  the  contract  the  following 
words  :  "  Insurance  to  be  effected  by  us  all  risks."" 
The  defendants  took  out  a  policy  covering  the 
goods  from  Piraeus  to  Antwerp  for  "  £850  on 
102  casks  citrons  (in  brine).  So  valued.  To  pay 
average  as  customary."  The  policy  contained 
an  f.p.a.  clause  and  the  usual  memorandum. 
There  were  clauses  attached  to  the  policy  includ- 
ing one  which  covered  "  all  risks  by  land  or 
water  (if  by  sea)  at  current  additional  premium)" 
and  a  "  held  covered  clause,"  which  provided 
{inter  alia)  that  in  the  case  of  circumstances 
which  might  cause  a  variation  and  (or)  entire 
alteration  in  the  risk  as  contemplated  in  the 
policy,  a  payment  in  respect  thereof  should  be 
made  by  the  assured.  The  citrons,  on  their 
arrival  at  Antwerp,  were  found  to  be  consider- 
ably damaged  owing  to  their  having  been  stowed 
on  deck  instead  of  under  deck.  In  an  action  by 
the  plaintiffs  against  the  defendants  for  failing 
to  insure  the  goods  against  all  risks  : — 

Held,  on  the  true  construction  of  the 
contract— that  the  defendants  were  only  bound 
to  cover  all  risks  in  the  sense  of  the  entire 
(juiinfuni  of  damage,  and  not  to  procure  a  policy 
covering  the  plaintiffs  against  all  causes  of 
accident. 

ViNCENTELLI   &   CO.  V.  JoHN   IiOWLETT   &   CO., 

[105  L.  T.  411  ;  IG  Com.  Cas.  310— 

Hamilton,  J. 

(e)  Damages  and  Contribution. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(f)  Freight  and  Cargo. 
See  No.  21,   infra. 

(g)  General  Average. 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

(h)  Insurable  Interest. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(i)  Mortgages  and  Assignments. 

[Kd  paiagraphs  in  this  vol.  of  the  Digest.] 

(j)  Practice. 

[No  paragraphs  in  this  vol.  of  the  Digi^st.l 

(k)  Kisk  :  Nature,  Duration,  Change,  etc. 

19.  Polictj  covering  Voyage  "  to  Port  or  Ports, 
Place  or  Places  of  Call  andjor  Discharge  " — 
One  Port  of  Discliar gr  nuninl  in  Charter  party — 
Total  Loss  loliile  ]'rxsrl  /'rnrrrdi/n/  to  Second 
Port  loith  Part  of  Oru/nml  Cargo- Right  of\ 
Assured'  to  Rrcorer.] — By  a  policy  of  insur- 
ance the  plaintiffs  insured  their  ship  for  a 
voyage  from  Newcastle  (N.S.W.)  "  to  port 
or  ports,  place  or  places  of  call  and/or  dis- 
charge backwards  and  forwards  and  forwards 
and  backwards  in  any  order  or  rotation  on 
the  West  Coast  of  South  America,  and  while 


I  in  port  for  thirty  days  after  arrival,  however 
I  employed,  or  until  sailing  on  next  voyage, 
whichever  may  first  occur."  The  vessel  was 
chartered  to  load  a  cargo  of  coal  at  Newcastle 
(N.S.W.),  and  under  the  charterparty  the 
j  charterers  directed  her  to  discharge  the  cargo 
at  Valparaiso,  and  bills  of  lading  were  issued 
1  making  it  deliverable  at  that  port.  She  was 
;  then,  under  a  second  charterparty,  to  proceed 
to  Tocopillar  to  load  a  nitrate  cargo  for  a 
European  port.  When  the  vessel  reached 
Valparaiso  it  was  agreed  between  the  plain- 
tiffs and  the  charterers  under  the  first  charter- 
party  that,  instead  of  delivering  the  whole  of 
the  cargo  of  coal  at  Valparaiso,  she  should 
proceed  with  800  or  900  tons  of  the  coal  still 
on  board  and  deliver  same  to  the  charterers  at 
;  Tocopilla.  On  the  voyage  to  the  latter  port 
j  the  vessel  stranded  and  became  a  total  loss. 

j  Held — that  it  was  competent  for  the  plain- 
tiffs and  charterers  to  vary  the  mode  of  per- 
forming the  charterparty  by  discharging  the 
cargo  of  coal  at  two  ports  instead  of  one,  and 
that  the  loss  was  covered  by  the  policy. 
S.S.  Kynance   Co..  Ld.  v.  Young,   104  L.  T. 

1      [397  ;  27  T.  L.  R.  30G  ;  Ifi  Com.  Cas.  123— 
Scrutton,  J. 

20.  Beinsurance — Commencement  of  Risk — 
Intention  of  Assured  —  Might  of  A.s.mred  to 
Ilecorcr.] — A  ship  was  insured  by  two  policies 
issued  by  the  plain  tills  for  a  voyage  from  "  New- 
castle, N.S.W.,  to  port  or  ports  place  or  places  in 
any  order  or  rotation  on  the  West  Coast  of  South 
America."  The  ship  was  valued  at  £12,000,  and 
the  risk  was  to  continue  until  thirty  days  after 
arrival  at  final  port  of  discharge  or  until  sailing 
on  next  voyage,  whichever  might  first  happen. 
The  ship  was  also  insured  by  a  third  policy  issued 
by  the  plaintiffs  for  a  voyage  "  at  and  from 
Valparaiso  and/or  port  or  ports  and/or  place  or 
places  in  any  order  or  rotation  on  the  West 
Coast  of  South  America  "  to  the  United  Kingdom 
or  Continent  or  the  United  States.  In  this 
policy  the  ship  was  valued  at  £10,000,  and  the 
risk  was  to  commence  from  the  expiration  of  the 
previous  policy.  The  plaintiffs  reinsured  the 
ship  with  the  defendant  for  a  voyage  "  at  and 
from  Valparaiso  and/or  any  port  or  ports  place 
or  places  on  the  West  Coast  of  South  America," 
j  to  the  United  Kingdom,  Continent  of  Europe,  or 
j  the  United  States.  The  ship  was  valued  as  in 
I  the  original  policy.  The  instructions  given  by 
the  iilaintiffs  to  their  brokers  to  effect  this  re- 
insurance were  for  a  voyage  "  at  and  from  Val- 
paraiso and/or  W.C.S.A.  or  h/c   to  U.K.  and/or 

Cont. ,  or  to  U.S.  or  h/c warranted  nitrate 

or  h/c.  Valuation  clause.  Hull,  &c.,  vd.  £10,000, 
or  v.o.p."  The  vessel  was  lost  as  narrated  in 
S.S.  A'g nance  Co.,  Ld.  v.  Young  (suinui).  The 
plaintiffs,  having  paid  the  owners  of  the  ship  for 
a  Joss  under  the  first  two  policies,  brought  this 
action  on  the  policy  of  reinsurance. 

Held — that  the  defendant  was  liable  under 
the  policy  of  reinsurance  as  he  had  not  proved 
that  the  intention  of  the  plaintiffs  was  to  reinsure 
only  their  liability  under  the  third  policy. 
Reliance  IWarine  Insurance  Co.  r.  Duder, 
[28  T.  L.  R.  8(5— Bray,  J. 
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V.   Marine    Continued.  \ 

(1)  Seaworthiness. 
[No  iiaragraplLS  in  this  vol.  of  the  Digest] 

(m)  Subrogation. 

[No  parafciaplis  in  Uiis  vol.  of't)ii>  Digi'st.l 

(n)  Time  Policies  and  Valued  Policies. 
See  No.  17.  svjira. 

(o)  Total  Loss  and  Constructive  Total  Loss. 

21.  Juxnrance  of  Cargo  agahid  Total  Loss  hi/ 
Total  Loss  of  Vessel — Constructive  Total  Loss  of  \ 
Vessel — Civil  Code  of  Lower  Canada,  s.  2.522.] — 
A  cargo  of  cement  shipped  by  barge  was  insured  , 
against  total  loss  "by  total  loss  of  the  vessel."  j 
During  the  voyage  the  barge  str^ick  against  a 
snag,  in  consequence  of  which  a  hole  was 
knocked  in  her  bow.  She  settled  down  and  < 
about  70  ft.  of  her  deck  was  completely  sub- 
merged. The  cement  was  completely  destroyed 
as  cement. 

Held — that  there  had  been,  within  the  mean-  I 
ing  of  the  policy,  a  total  loss  of  the  cargo  insured,  ' 
notwithstanding  that  the  barge  might  be  after-  , 
wards  floated  and  repaired. 

Decision   of   Supreme    Court   of    Canada  (41 
S.  C.  R.  e.S'J)  reversed. 
Montreal  Light,  Heat,  and  Power  Co.  r. 

[Sedgwick  and  Others,  [1910]  A.  C.  598  ; 

80  L.  J.  P.  C.  11  ;    103  L.  T.  234  ;  26  T,  L.  R. 
657;  11  Asp.  M.  C.  437— P.  C. 

(p)  Warranty. 

22.  Frozen  Meat  Cargo — "  Warranted  Free 
from  I'articular  Average  and  Loss  unless  caused 
hg  Stranding,  Sinking,  Burning,  or  ( Wlision  of  the 
Ship  or  Craft"- — Cargo  Condemned  bg  Sanitarg 
Authorities — Total  Loss.]— In  an  action  to  recover 
for  a  total  loss  under  a  policy  of  insurance  of  a 
cargo  of  frozen  meat,  evidence  was  given  on 
behalf  of  the  underwriter  by  a  number  of  other 
underwriters  to  the  effect  tliat  a  clause  in  the 
policy,  "  Warranted  free  from  particular  average 
and  loss,  unless  caused  by  stranding,  sinking, 
burning,  or  collision  of  ship  or  craft,"  etc.,  had  a 
well  recognised  meaning — viz.,  that  the  policy 
was  warranted  free  not  only  from  particular 
average  unless  it  was  caused  by  stranding, 
sinking,  burning,  or  collision  of  ship  or  craft,  but 
was  also  free  from  loss  of  the  subject-matter, 
total  or  partial,  unless  caused  in  the  same  way. 

Held,  upon  the  evidence — that  the  words  had 

acquired  that  recognised  meaning,  and  that  as  the 

loss  in  question  had  not  occurred  by  stranding, 

sinking,  burning,  or  collision  of  the  ship  or  craft, 

the  defendant  was  not  liable  on  the  policy. 

Otago  Farmers'  Co-operative  Association 

[of  New  Zealand,  Ld.  v.  Thompson,  [1910] 

2  K.  B.  145  ;  79  L.  J.  K.  B.   692  ;  102  L.  T.  | 

711  ;  15  Com.   Cas.  28  ;  11  Asp.  M.  C.  403— 

Hamilton,  J. 

(q)  Miscellaneous.  ' 

23.  Lncreased  Value  Policies  in  Addition  to  ' 
Ordinarg    Policies  —  Sale    of    Cargo    on    c.i.f.  \ 


Terms — Hi  gilt  of  Seller  to  Jieeorer  in  Mespect 
of  Increased  Value  Policies.] — A  contract  for 
the  sale  of  a  cargo  of  wheat  upon  c.i.f.  terms 
contained  the  following  clause  :  "  Seller  to 
give  policy  of  insurance  for  2  per  cent,  over 
the  invoice  amount,  and  any  amount  in  excess 
to  that  for  seller's  account  in  case  of  total  loss 
only."  There  were  several  dealings  with  the 
cargo,  which  was  ultimately  purchased  by  the 
defendants.  The  plaintiffs,  who  were  origin- 
ally interested  in  the  cargo,  had,  in  addition  to 
the  ordinary  policies  of  insurance,  taken  out 
two  "  increased  value "  policies  which  they 
had  not  passed  on  to  tlie  buyers.  A  loss  having 
occurred,  the  pl-iintiffs  scut  the  defendants 
the  two  policies  in  question,  and  asked  them 
to  hand  them  to  the  receiver  of  the  cargo,  to  be 
handed  by  him  to  the  adjusters  for  the  purpose 
of  making  up  the  general  average  statement, 
and  "  thus  establish  the  amount  due  to  us." 
The  underwriters  in  due  course  paid  the 
amounts  due  under  these  two  policies,  which 
the  defendants  retained.  In  an  action  by  the 
plaintiffs  for  money  had  and  received  to  the 
plaintiffs'  use  :  — 

Held — that  the  plaintiffs  were  entitled  to 
succeed  as  the  benefit  of  the  increased  value 
policies  did  not  pass  under  the  contract  of 
sale. 

Ealli  V.  Universal  Marine  Insurance  Co.,  Ld. 
((1862)  6  L.   T.   34)  and  Landauer  v.   Asser 
([1905]  2  K.  B.  184)  discussed. 
Strass  v.  Spillers  and  Bakers,  Ld.,  [1911] 

[2  K.   B.  759  ;    80  L.  J.  K.  B.   1218  ;    104 

L.  T.  284  ;   16  Com.  Cas.  166— Hamilton,  J. 


INTEREST. 

See  Bankruptcy  ;  Damages,  No.  7 
Money  and  Money-lenders  ; 
Practice. 


INTERNATIONAL   LAW. 

Sec  Aliens  ;  Conflict  of  Laws. 


INTERPLEADER. 

I  See  also  Bankruptcy,  No.  16. 

!  1.  Interpleader  Issue  Blrected  to  he  Tried 
he  fore  a  Master — Order  of  M  a. ^t  e  r— Appeal— 
It.  S.  C,  Ord.  57,  rr.  11,  13.]  —  Where  an 
interpleader  issue  is  directed  to  be  tried 
before  a  Master  and  on  the  trial  of  the  issue 
the  Master  arrives  at  certain  findings,  and 
makes  an  order,  an  appeal  lies  from  his  deci- 

}  sion  to  the  Divisional  Court. 

Blair  v.   Clark   ([1908]   2  K.   B.   548)  fol- 

j  lowed. 
Cox  V.  Bowen,  [1911]  2  K.  B.  611  ;  80  L.  J. 

1      [K.  B.   1149  ;    105  L.  T.   141  ;   55  Sol.  Jo. 
581— Div.  Ct. 
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INTERPRETATION   OF 
DOCUMENTS. 

Sec  Dkeds  and  Documents. 

INTERPRETATION   OF 
STATUTES. 

See  Statutes. 


INTERPRETATION    OF 
WILLS. 

See  Wills, 

INTERROGATORIES. 

See  Discovery. 


INTESTACY. 

See  Descent  and  Distribution. 


INTOXICATING   LIQUORS. 

col. 
I.  Applications  b'or  New  Licences  .  3ul 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  IIenewal  of  Licences. 

(d)  Jurisdiction  and  Procedure  .  302 
III)  C!(impensation  on  Refusal  .  302 
(r)  Generally 305 

III.  Transfers  and  Removals    .        .  305 

IV.  Offences 306 

(rt)  Drunkenness       on      Licensed 

Tremiscs  ....  306 
(/>)  Rale  by  Unlicensed  Person  .  306 
(r)  Sale  at  Unlicensed  Place  .  .  307 
{d)  Selling      or      Keeping      Oi)en 

during  Prohibited  Hours       .  308 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(c)  Miscellaneous  Offences      .        .  308 

V.  Sale  to  Children  ....  309 

VI.  Habitual  Drunkards    .        .        .  309 

[No  paragraphs  in  this  vol.  of  the  Digest.  1 

VII.  Miscellaneous        ....  309 

[No  paragraphs  in  this  vol.  of  the  Digest] 

See  also   Rates,   Nos.   2,  4,   11,  12,  13; 
Revenue,  No.  10. 

I.  APPLICATIONS    FOR    NEW     LICENCES. 

[No  paragrajdis  in  this  vol.  of  the  Digest.] 


II.  RENEWAL   OF    LICENCES. 

(a)  Jurisdiction  and  Procedure. 

See  also  Criminal  Law,  No.  75. 

1.  Refusal  to  Renew — Forfeiture  of  Licence — 
Two  Convictions  at  Same  Time — "  Second  Offence  " 
—Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  3— 
Licensing  (Consolidatioii)  Act,  1910  (10  Edw.  7, 
c.  24),  s.  65  (3).]— In  November,  1910,  the  appel- 
lant, a  holder  of  an  off-licence,  was  summoned 
under  sect.  3  of  the  Licensing  Act,  1872,  for  two 
offences,  namely,  for  having  sold  beer  at  un- 
authorised places,  and  for  exposing  beer  for  sale  at 
the  same  time  and  jjlaces.  He  was  served  with  two 
separate  informations,  but  the  summonses  were 
heard  together,  and  the  appellant  was  convicted 
and  lined  on  Ijoth  charges.  On  February  8  th, 
1911,  the  appellant  applied  for  a  renewal  of  his 
licence  at  the  general  licensing  sessions.  The 
police  pointed  out  to  the  justices  that  the  ai)pel- 
lant  had  previously  been  convicted  twice  of  an 
offence  under  the  above  section.  Thereupon  the 
justices  refused  the  renewal,  on  the  ground  that 
the  licence  had  been  forfeited  by  operation  of 
law,  so  that  there  was  no  licence  in  exislcnce 
which  could  be  renewed. 

Held — that  the  proper  construction  of  sub- 
sect.  3  of  sect.  65  of  the  Licensing  (Consolidation) 
Act,  1910  (corresponding  to  the  repealed  sect.  3 
of  the  Licensing  Act,  1872),  was  that  a  second 
offence  meant  an  offence  committed  after  a  pre- 
vious conviction  ;  and  that,  as  there  was  nothing 
to  show  the  justices  which  of  the  convictions 
relied  on  was  a  second  offence,  the  rule  directing 
the  justices  to  hear  the  application  for  renewal 
must  be  made  absolute. 

R.  V.  South  Shields  Licensing  Justices,  Ex 

[parte  Morrison,   [1911]   2   K.  B.    1  ;   80 

L.  J.  K.  B.  809  ;  105  L.  T.  41  ;  75  J.  P.  299  ; 

27  T.  L.  R.  330  ;  55  Sol.  Jo.  386— Div.  Ct. 

(b)  Compensation  on  Refusal. 

2.  Compensation  Leri/ — Tied  Houses — Income 
Tax  Deduction — Income  Tax  Act,  1842  (5  &  6 
Vict.  c.  35),  .s.  100,  Sched,.  D— Licensing  Act, 
1904  (4  Edw.  7,  c.  23),  s.  3.]— The  compensation 
levy  imposed  by  sect.  3  of  the  Licensing  Act, 
1904,  upon  a  brewery  company  who  are  land- 
lords of  tied  houses  is  an  expense  incurred  for 
the  purposes  of  their  trade,  which  may  be 
deducted  from  the  profits  of  their  trade  in 
arriving  at  the  assessable  amount  of  such  profits 
for  the  purposes  of  the  Income  Tax  Acts. 

So  held  by  Lord  Halsbury  and  Lord  Atkin- 
son (Lord  Loreburn,  L.C.,  and  Lord  Shaw 
dissenting). 

There  being  an  equal  division  of  opinion,  the 
appeal  was  dismissed  without  costs. 

Decision  of  C.  A.  ([1909]  2   K.   B.  912  ;   78 
L.  J.  K.  B.  1089  ;  101   L.  T.  145  ;  73  J.  P.  447  ; 
25  T.  L.  R.  748  ;  53  Sol.   Jo.  696  ;  16  Manson, 
326)  affirmed. 
Smith    v.   Lion   Brewery  Co.,    Ld.,    [1911] 

[A.  C.  150  ;  80  L.  J.  K.  B.566  ;  104  L.  T..321  ; 

75  J.  P.  273  ;  27  T.  L.  R.  261  ;  55  Sol.  Jo. 
269  ;  48  Sc.  L.  R.  1083— H.  L. 
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JI.  'Renewhl  of  Licences— Confiniicd. 

3.  (7iim/)cn.safiii/i  Charge— DrdiicHon from  Bntt 
— '^  l//u:rjiiri'd  Term"  —  Krtrnxion  of  Leasee — 
Licensing  Act,  190i  (4  Edw.  7,  c'  23),  x.  3. 
Schrd.  il. — L\cnmnq  {('onxoVulation)  Act,  lOlO 
(10  Edw.  7  &  1  Geo.'  5,  c.  24),  s.  21  (3),  Schrd. 
LTT.'\ — Tlie  rule,  laid  down  in  Lfangatfock  (Lord) 
V.  Wofnn/,  Comhe,  Rnd  ,S-  Co.  ('[IDIO]  A.  C. 
394),  that,  for  the  purpose  of  computing  the 
amount  of  the  charge  deductible  from  rent  under 
sect.  3  and  Sched.  II.  of  the  Licensing  Act,  1904 
[Licensing  (Consolidation)  Act,  1910,  s.  21, 
Sched.  III.],  the  "unexpired  term  "  is  the  unex- 
pired period  of  tlie  existing  lease  and  does  not 
include  the  period  of  a  reversionary  lease  acquired 
by  the  tenant,  applies  equally  where  an  exten- 
sion has  been  granted  of  an  existing  lease 
witliout  any  interval  between  them  ;  and  it 
makes  no  difference  that  the  extension  is  granted 
subject  to  forfeiture  in  the  event  of  forfeiture  of 
the  lease. 

Knight  r.  City  of  London  Bkewery  Co, 

I  [1912]  1  K.  B.  10  ;  [1911]  W.  N,  202 

— Lawrence,  J. 

4.  Co»ij)cnsatum  Charge- — Bedttctions  from 
Bent — Tenant  for  Life  and  Bemainderman — 
Licensing  Act,  1904  (4  Edw.  7,  e.  23),  s.  3— 
Licensing  (Consolidation:)  Act,  1910  (10  Edw.  7 
&  1  Geo.  5,  c.  24),  s.  21.]— Deductions  from  the 
rent  of  licensed  premises  in  respect  of  the  com- 
pensation charge  under  sect.  3  of  the  Licensing 
Act,  1904  [Licensing  (Consolidation)  Act,  1910, 
s.  21],  are  a  burden  imposed  upon  the  person 
entitled  to  the  rent,  and  therefore  a  tenant  for 
life  is  not  entitled  to  be  repaid  the  amount  of  such 
deductions  out  of  compensation  paid  on  a  refusal 
of  renewal  of  the  licence. 

In  re  Fox,  Fox  r.  Moore,  130  L.  T.  Jo.  484— 
[Neville,  J. 

5.  Atvard  hg  Inland  Bevenue  Commissioners — 
Successful  Appeal  from  Atvard— Poiver  to  Order 
Commissioners  to  Pay  Costs — Finance  Act,  1894 
(57  &  58  Vict.  c.  30),  s.  10  (3)— Licensing  Act, 
1904  (4  Edw.  7,  c.  23),  s.  2.]— Where  the  parties 
interested  in  licensed  premises  successfully 
appealed  to  the  High  Court  against  the  amount 
awarded  by  the  Commissioners  of  Inland  Revenue 
as  compensation  under  the  Licensing  Act,  1904, 
for  the  non-renewal  of  the  licence,  Bray,  J., 
being  of  opinion  that  in  the  circumstances  of 
the  case  the  Commissioners  had  acted  unreason- 
ably and  that  their  conduct  had  led  to  the 
appeal,  ordered  the  Commissioners  to  pay  the 
appellants'  costs. 

Held — that  there  were  reasonable  grounds  on 
which  Bray,  J.,  could  so  find,  and  that  the  Court 
of  A})peal  could  not  interfere  with  the  exercise 
of  his  discretion. 

Decision  of  Bray,  J.  (103  L.  T.  308  ;  74  J.  P. 
395  ;  26  T.  L.  R.  605)  afKrmed. 

SeniMe  (^per  Bray,  J.),  the  duty  of  the  Commis- 
sioners is  to  make  reasonable  inquiries  as  to  the 
amount  of  compensation  money  payable,  and 
not  to  fix  the  amount  without  giving  the  parties 
interested    full  opportunity     of    meeting    any  ' 


objection   and   of  doing  what  can  be  done  to 
avoid  an  a})i)eal. 

In  ke  Hardy's  Crown  Brewery,  Ld.,  and 

[St.   BHifjip's  Tavern,   Manchester,  103 

L.   T.  520  ;  75  J.    !>.   1  ;    27  T.  L.  R.  25  ;  55 

Sol.  Jo.  11— C.  A. 


6.  Apportionment  of  Compensation — Persoti 
Interested  in  Licensed.  Premises — L'rgistered 
Owner— Lord  of  the  Manor— Lieenxin'/  Art,  1904 
(4  Edw.  7,  c.  23),  s.  2— Licensing  Buirs,  1904, 
rr.  27,  37.]— The  freehold  in  all  the  copyhold 
lands  in  a  manor  was  vested  in  the  appcllants,who 
were  entitled  to  all  tlie  usual  manorial  rights, 
including  a  fine  on  the  admittance  of  a  tenant. 
A  beer-house  was  situate  on  copyhold  land  within 
the  manor  of  which  the  respondents  were  copy- 
hold tenants  holding  the  same  by  copy  of  court 
roll.  The  appellants  were  registered  as  owners 
of  the  beer-house.  The  renewal  of  the  licence  of 
the  beer-house  having  been  refused  subject  to 
compensation  ; — • 

Held — that  the  appellants  were  persons 
interested  in  the  licensed  premises  as  owners, 
and  were,  therefore,  entitled  to  share  in  the 
compensation  money. 

Ecclesiastical    Commissioners    for    P]ng- 

[land    v.    Page,    [19111    2    K.    B.   946;  80 

L.  J.  K.  B.  1346  :  75  J.  P.  548— Div.  Ct. 


7.  Compensation  Money — Tenant  Jor  Life — 
Bemaindermen — Licensing  Act,  1904  (4  Edw.  7, 
c.  23),  s.  2.]— The  tenant 'for  life  under  the  will 
of  the  testator  was,  as  such,  in  receipt  of  the  rent 
of  a  freehold  public-house.  In  1907  the  licence 
of  this  house  was  extinguished,  and  the  tenant 
for  life  received  £450  as  compensation  under  the 
Licensing  Act,  1904. 

Held — that  this  compensation  money  did  not 
belong  to  the  tenant  for  life  for  her  own  benefit, 
but  was  received  by  her  as  trustee  for  herself  and 
the  persons  interested  in  remainder. 

Decision  of  Neville,  J.  (  [1911]  2  Ch.  350  ;  105 
L.  T.  367)  affirmed. 

In  re  Bladon,   Dando    r.    Porter,    [1912] 
[1  Ch.  45  ;   [1911]  W.  N.  223;  28  T.  L.  R.  57 

— C.A. 

8.  Devise  of  lAcensed  Premises — Separate  Be- 
quest of  Business  —  Lease  Granted  after  Tes- 
tator's Death  Une-vpired — Claim  of  Legatee  of 
Business  to  I'articipate  in  Compensation  — 
Licensing  Act,  1904  (4  Edw.  7,  c.  23),  s.  2.] 
— Where  a  lease  of  licensed  premises,  the  pre- 
mises Laving  been  devised  separately  from 
the  business  of  beer  retailer,  has  been  granted 
by  the  tenant  for  life  and  is  subsisting  when 
the  compensation  on  refusal  to  renew  the 
licence  is  granted,  a  legatee  of  the  business 
has  no  interest  in  the  premises  or  reversionary 
goodwill  of  the  business  carried  on  upon  them 
entitling  him  to  participate  in  the  compensa- 
tion fund  apportioned  to  the  owner  of  the  pre- 


In  re  Spurge,  Culver  v.  Collett,  104  L.  T. 
[669  ;  75  J.  P.  410  ;  55  Sol.  Jo.  499— Eve,  J. 
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II.  Kenewal  of  Licences — Continued. 

9.  Practice — Committee  of  Quarter  Sessions 
Acting  as ComperiA'afion  Authoriti/ — 8u])2)le mental 
Meeting — Power  to  State  a  Case.] — The  com- 
mittee of  quarter  sessions  appointed  under  the 
Licensing  Act,  190i,  when  holding  a  supple- 
mental meeting  for  the  purpose  of  settling  the 
shares  in  which  the  compensation  money  is  to  be 
divided  among  the  persons  entitled  to  compensa- 
tion, has  power  to  state  a  case  for  the  opinion  of 
the  King's  Bench  Division. 

Ecclesiastical   Commissioners    for    Eng- 

[land  r.   Page,  [1!)11]  2    K.   B.    946  ;    SO 

L.  J.  K.  B.  1340  ;  75  J.  P.  .548— Div.  Ct. 

(c)  Generally. 

10.  Alteration  of  Premises — Premises  Ill-con- 
ducted— Structurally  Unsuitahle  —  Refusal  of 
Benexoal  —  Licensinq  Act,  1902  (2  Edw.  7, 
c.  28),  s.  11  <i2)  —  Licensing  Ad,  1904  (4 
Edw.  7,  c.  23),  s.  1  (1).]— Certain  licensed 
premises  consisted  of  a  hotel  and  a  restaurant 
about  150  yards  distant,  both  buildings  being 
in  one  curtilage,  the  whole  of  which  was  in- 
cluded ia  the  licensed  area.  For  the  purpose 
of  erecting  a  skating  rink  on  a  portion  of  the 
ground,  which  had  not  been  used  for  the  sale 
of  intoxicating  liquors,  an  application  was 
made  to  the  licensing  justices  to  exclude  it 
from  the  licensed  area,  but  this  application 
was  refused.  Notwithstanding  this  refusal  a 
skating  rink  was  erected  on  this  portion  of  the 
ground,  but  no  intoxicating  liquor  was  sold 
there.  Four  exits  from  the  skating  rink  into 
portions  of  the  licensed  area  and  a  main 
entrance  to  the  skating  rink  from  a  public 
street  were  also  made  without  the  knowledge 
and  consent  of  the  licensing  justices,  but  there 
was  no  evidence  that  these  exits  had  been 
used.  On  a  subsequent  application  to  the 
licensing  justices  for  two  separate  licences, 
one  for  the  hotel  and  another  for  the  restaur- 
ant, the  application  was  refused,  and  this  re- 
fusal was  affirmed  by  quarter  sessions  on  the 
grounds  that  for  the  above  reasons  the  char- 
acter of  the  original  licence  had  been  de- 
stroyed and  the  premises  had  been  ill-con- 
ducted within  the  meaning  of  sect.  1  (1)  of 
the  Licensing  Act,  1904,  and  that  by  reason 
of  the  alterations  the  premises  were  struc- 
turally unsuitable. 

Held — that  it  was  a  question  of  fact  whether 
the  alterations  gave  increased  facilities  for 
drinking  or  affected  the  communication  be- 
tween the  part  of  the  premises  where  intoxi- 
cating liquor  was  sold  and  any  other  part  of 
the  premises,  within  the  meaning  of  sect.  11  (2) 
of  the  Licensing  Act,  1902,  and  that  the  above 
facts  constituted  evidence  upon  which  quarter 
sessions  could  find  that  the  premises  had  been 
ill-conducted  and  were  structurally  unsuitable, 
and  that  therefore  the  decision  of  quarter 
sessions  must  be  affirmed. 
Marshall  v.  Spicer,  103  L.  T,  902  ;  75  J,  P. 
[138— Div.  Ct. 

III.  TRANSFERS  AND  REMOVALS. 

11.    Transfer— Old    JU'crhouse     Licence—Tied 
Honse— Agreement      hetiveen      Transferee      and 


Brewery  Company — "Mi  and  Proper  Person'' 
— Licensing  {Conwlidatioii)  Act,  1910  (10  Edw.  7 
4-  1  Geo.  5,  c.  24),  s.  24), .?.  23,  Sclied.  II.,  pt.  2.] 
— On  an  application  for  the  transfer  of  an  old 
beerhouse  licence  licensing  justices  are  not  en- 
titled, under  their  jurisdiction  to  inquire  whether 
the  proposed  transferee  is  a  fit  and  proper  person 
to  hold  the  licence,  to  take  into  consideration 
the  terms  of  an  agreement  made  between  the 
proposed  transferee  and  a  brewery  company,  the 
owners  of  the  beerhouse,  with  regard  to  the  supply 
and  sale  of  beer. 

R.  V.  Cooke,  Ex  parte  Alherton,  132  L.  T. 

[Jo.  180— Div.  Ct. 

IV.  OFFENCES. 

See   also  No.  1 .  supra ;  Local  Govern- 
ment, No.  5. 

(a)  Drunkenness  on  Licensed  Premises. 

12.  Permitting  Dm nkenncss—Onus  of  Proof— 
Licensing  Act,  1872  (35  &  3(5  Vict.  c.  94),  .y.?.'l3, 
18— Licensing  Act,  1902  (2  Edw.  7.  c.  28), 
s-  4.] — Two  men  were  on  the  premises  of  the 
respondent,  a  licensed  beerhouse  keeper,  and 
one  produced  from  his  pocket  a  bottle  of 
whisky  which  he  handed  to  the  other,  who 
drank  out  of  the  bottle  without  the  knowledge 
of  the  respondent  and  became  helplessly 
drunk.  The  respondent  caused  him  to  be  laid 
on  a  sofa  and  provided  him  with  tea  in  order 
to  bring  him  to  his  senses.  Finally,  when  he 
was  still  in  a  dazed  condition,  he  was  con- 
ducted home  by  the  respondent's  daughter. 
On  a  summons  against  the  respondent  for  per- 
mitting drunkenness  on  her  licensed  premises, 
after  the  above  facts  had  been  proved  by 
the  prosecution,  the  justices  found  that  the 
respondent  acted  reasonably  in  endeavouring 
to  restore  the  man  to  consciousness  and  took 
all  reasonable  steps  for  preventing  drunken- 
ness on  the  premises,  and  they  therefore  dis- 
missed the  summons  without  calling  upon  the 
respondent  for  her  defence. 

Held — that  on  the  above  facts  there  was 
evidence  to  support  the  finding  of  the  justices. 
TowNSEND  V.  Arnold,  75  J.  P.  423— Div.  Ct. 

(b)  Sale  by  Unlicensed  Person. 

See  also  Revenue,  No.  11. 

13.  Sale  hy  Retail — Wholesale  Dealer's  Licence 
— Sale  of  Wholesome  Quantity — Delivery  hy  Re- 
tail Quantities — Licensintj  Act,  1872  (35  .S:  30 
Vict.  c.  94),  s.  3.]— The  respondent  held  a 
wholesale  beer  dealer's  licence,  which  cm- 
powered  him  to  sell  beer  in  quantities  of  not 
less  than  four-and-a-half  gallons.  On  April 
8th,  1910,  one  J.  B.  bought  at  the  licensed 
premises  eighteen  quart  bottles  of  stout.  On 
the  same  day  J.  B.  paid  to  the  respondent 
6s.,  the  price  of  the  eighteen  quart  bottles  of 
stout,  and  the  respondent  agreed  to  store  and 
deliver  the  bottles  as  the  purchaser  from  time 
to  time  might  require.  The  respondent  gave 
on  April  8th  to  J.  B.  a  receipt  and  in  his 
presence  put  aside  eighteen  quart  bottles  of 
stout,   which   were   placed   in   a   locker  under 
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IV.  Oifences  -('iinthuieil . 

the  cimiilcr  in  the  shop  together  with  a  bill- 
head bearing  J.  B.'s  name.  From  time  to  time 
the  stout  delivered  was  taken  from  the  bottles 
which  had  been  set  aside  by  the  respondent  on 
April  8th,  and  each  delivery  was  recorded 
on  the  billhead  bearing  J.  B.'s  name  which 
had  been  placed  with  the  bottles.  On  May 
28th,  .1910,  the  last  two  of  the  eighteen  bottles 
paid  for  by  J.  B.  on  April  8th  were  de- 
livered at  his  house  in  accordance  with  an 
order  given  by  him. 

Held— that  there  was  a  complete  sale  on 
April  8th,  1910,  and  that  the  respondent  had 
not  sold  in  respect  of  the  last  delivery  the 
stout  by  retail  without  a  licence,  contrary  to 
sect.  3  of  the  Licensing  Act,  1872. 

Hales  v.  Buckley,  [1911]   W.  N.  32  ;     101 
[L.  T.  34  ;  7.5  J.  P.  214— Div.  Ct. 

(c)  Sale  at  Unlicensed  Place. 

14.  Sale  hi/  Urcirrr's  JJraijman — Liahilif)/  of 
Einploijcr — No  Aj>ji)'oj)riafion  hi/  IJiiijildi/cr — 
J  id  ill//  and  Ahctting  Sole  —  Licensing  Act, 
1872  '(35  &  3G  Vict.  c.  94),  s.  3.]— The 
appellants  were  brewers,  and  by  the  systeui 
in  use  in  connection  with  their  business  each 
of  their  draymen  had  a  book  called  an  "  order 
and  delivery  book,"  which  he  took  out  each 
day,  in  which  it  was  his  duty  to  enter,  when 
received,  orders  for^eer,  and  hand  in  each 
evening  to  the  appellants'  clerk  at  their  ofBce. 
Each  evening  the  drayman  entered  on  a  "  load 
ticket  "  the  orders  for  next  day's  delivery, 
which  would  be  handed  with  the  order  and 
delivery  book  to  the  appellants'  clerk.  From 
these  the  loads  for  the  next  day's  deliveries 
were  made  up,  and  it  was  the  duty  of  a 
foreman  and  certain  clerks  to  see  that  only 
II  sufficient  amount  of  beer  was  loaded  to 
satisfy  such  day's  orders.  One  of  the  appel- 
lants' dra3'men,  on  May  1,  1908,  gave  in  his 
order  and  delivery  book,  which  contained  the 
names  of  three  persons,  W.,  L.,  and  F.,  the 
order  for  each  being  one  crate  of  bottled 
beer.  On  May  2  the  drayman  went  out 
with  a  horse  and  van  containing  crates  and 
bottled  beer  of  the  appellants.  None  of  the 
goods  bore  the  name  of  any  customer  for 
whom  the  goods  were  intended,  and  there 
was  no  ajjpropriation  or  identifying  marks 
upon  any  of  the  bottles  or  crates.  The  dray- 
man delivered  a  crate  to  F.,  two  bottles  to 
one  B.,  one  bottle  to  L.,  and  one  bottle  to 
W.  Tliere  was  no  entry  in  the  book  of  a 
single  bottle  as  the  order  of  W.  and  L.  The 
quantities  delivered  were  paid  for  on  de- 
livery, and  the  money  was  duly  accounted  for 
to  tiie  appellants  at  the  end  of  the  day. 
Draymen  were  warned  not  to  deliver  beer  un- 
less an  order  for  same  had  first  been  taken 
to  the  licensed  premises.  The  drayman  having 
been  convicted  of  selling  beer  without  being 
duly  licensed,  the  appellants  were  subse- 
quently charged  and  convicted  of  aiding  and 
abetting  him  in  tlie  commission  of  that  offence, 
the  justices  having  come  to  the  conclusion 
that  no  sufficient  appropriation  of  the  bottles 


of  beer  had  taken  place  before  they  left  the 
licensed  premises. 

Held — that  the  conviction  was  jight. 

Cocker  V.  McMnllcn  ((1900)  81  L.  T.   781) 
followed. 
Stansfield   &  Co.    V.    Andrews,    100   L.    T. 

[r,29  ;   73  J.  P.   107  ;   25  T.  L.  K.  259  ;  22 
Cox,  C.  C.  84— Div.  Ct. 

(d)  Selling  or  Keeping  Open  during  Prohibited 
Hours. 

[No  i.:iiiigrrii,1,.s  in  tliis  vol.  of  tliu  Digest.) 

(e)  Miscellaneous  Offences. 

See  Gaming,  No.  7. 

V.  SALE  TO  CHILDREN. 

15.  Child  Under  U  ill  Bar  Parhmr  of  Licensed 
Premises — Liahilitij  of  Licensee  for  Act  of  Ids 
Wife— Children  Act,  1908  (8  Edw.  7,  c.  67),  s. 
120.] — The  appellant,  who  was  the  licensee  of  a 
public-house,  was  convicted  under  sect.  120  of 
the  Children  Act,  1908,  of  having  unlawfully- 
allowed  a  child  under  the  age  of  14  to  be  in 
the  bar  of  his  licensed  premises  while  the 
premises  were  open.  The  child  in  question,  a 
girl  of  ten,  had  gone  to  the  licensed  premises 
in  the  evening  with  an  elder  sister  to  see  the 
appellant's  wife,  who  was  a  dressmaker  and 
carried  on  business  in  a  room  on  the  upper  floor 
of  the  premises,  about  a  dress  she  was  making 
for  the  elder  girl.  When  the  two  girls  entered 
the  licensed  premises  the  appellant's  wife  saw 
them  and,  without  the  appellant's  knowledge, 
invite<l  them  to  wait  in  the  bar  parlour  while 
she  went  to  her  work-room  to  bring  down  the  dress 
so  as  to  avoid  the  necessity  of  lighting  up  the  work- 
room, which  was  almost  in  darkness.  The  girls  went 
into  the  bar  parlour  and  waited  therefor  the  dress 
to  be  brought.  While  they  were  so  waiting  there 
were  no  customers  in  the  bar  parlour,  nor  was 
any  intoxicating  liquor  sold  there  during  that 
time.  The  appellant  did  not  see  the  two  girls 
enter,  nor  did  he  know  they  were  in  the  bar 
{)arlour  until  his  attention  was  called  to  their 
presence  by  police  officers  who  had  entered. 

Held — that  the  conviction  must  be  quashed, 
as  in  the  circumstances  the  appellant  was  not 
responsible  for  the  action  of  his  wife. 
RUSSON  V.  DUTTON  (No.  1),  104  L.  T.  599  ;  75 

[J.    P.    207  ;    suh    7iom.    RUSSON   v.'  DUTTON 
(No.  2),  27  T.  L.  R.  198— Div.  Ct. 

16.  J'J.rcJi/sioii  of  Children  from  liar — Itoom  or 
Box  J'luiifioned  off  from  Bar — Children  Act, 
1908  (8  P:(1\v.  7,  c.  67),  .V.  120.]— A  licence  holder 
was  convicted  under  sect.  120  of  the  Children  Act, 
1908,  in  respect  that  he  had  permitted  three 
young  children  to  be  in  a  room  or  box,  in  the 
licensed  premises,  situated  at  the  end  of  the  bar, 
but  separated  tlierefroni  by  a  partition  7  feeti 
high  and  closed  by  a  door.  There  was  evidence 
to  the  effect  that  the  room  or  box  in  question 
was  used  as  a  luncheon  room  where  intoxicating 
liquor  was  served  along  with  food,  but  there  was 
no  evidence  that  it  was  mainly  or  exclusively 
used  for  the  S£vle  ox  ponsvimption.  of  intoxicating 
liquor. 
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Y .  Sale  to  ChMven—CoHtiiined.  JUDGMENT    SUMMONS. 

IlELD-that  the  room  or  box  was  not  a  part  ^^^  ^^^^^^  C()UKTS. 

of  the  bar  of  the  premises,  and  that    the  con- 
viction must  be  quashed. 
DONAGHUE   r.  MclNTYHE,  [I'.tH]  S.  C.  (J.)  61  ; 

[■18  Sc.  L.  R.  310  ;  G  Adam,  422— Ct.  of  Justy. 

VI.  HABITUAL  DRUNKARDS. 

{No  iiarngiai'lis  in  this  Tol.  of  the  Digest.] 

VII.  MISCELLANEOUS. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 


JUDICIAL  COMMITTEE. 

See  Courts. 


INVENTIONS. 

See  Patents. 


ISLE    OF   MAN. 

See    DlOPENUKNClKS    AND    COLONII 

JAMAICA. 

See    Dl'U'ENDENCIES   AND    CoLONIf 


JUDICIAL  SEPARATION. 

See  Husband  and  Wife. 


JURIES. 

[No  paragraiihs  in  tliis  vol.  of  the  Dige.st.] 


JURISDICTION. 

See  Action  ;  Conflict  of  Laws  ; 
County  Courts  ;  Courts  ;  SIagis- 
tkates,  etc. 


JUSTICE   OF   THE    PEACE. 
JOINT  STOCK  COMPANIES,  j  see  magistrates 

See  Co.Mi'ANiES. 


JOINT    TENANCY    AND 

TENANCY  IN   COMMON. 


JUVENILE    OFFENDERS. 

See  Criminal  Law  and   Procedure 
Infants,  VI. 


See  Divscent  and  DisTumuTioN  ;  Kkal  j  LACHESi 
Property  and    CriATTELs   Real 
Wills. 


Sv    Companies,    No.    H.5  ;      Equity 
Limitation  of  Actions. 


JOINTURES. 

AVrilusiuxD  and  wife:    Real    pko-    LANCASTER    PALATINE 


PERTY  ;     RENT-CUAUGES  ;     SETTLE- 
MENTS. 


JUDGES 

[No  paragraphs  in  this  voh  of  tlie  Digest.] 


JUDGMENT. 

See  Damages,  No.  7  ;  I'artnership, 
No.  2  ;  Practice,  XII. ;  Set-off 
AND  Counterclaim. 


COURT. 

.SVt;  Courts. 


LAND. 


See   Real    Property    and    Chattels 
Real  ;    Sale  of  Land,  etc. 


LAND   AGENTS. 

Sec  Agency  ;  Sale  of  Land  ;  Valuers 
AND  Appraisers. 
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LAND   CHARGES. 


Sec   J  a:  A  I. 
Kkal  ; 


rii(in;iiTY      AM)     ClIATTKLS 

Sale  of  Land. 


LAND   CLAUSES   CON- 
SOLIDATION  ACTS. 

AND   COM- 


6'CC    Co.Ml'ULSOUY   PUKCIIAS 
PENSATION. 


or  highway  the  presumption  is  that  the 
exoneration  extends  to  the  middle  line  of  such 
street  or  highway. 

Decision  of  Eady,  J.   (supra)  on  this  point 
reversed  (Farwell,  L.J.,  dissenting). 
Central  London  Railway  v.  City  op  London 

[Land  Tax   Commissionees,    [1911]    2   Ch. 

467;    81  L.   J.   Ch.   20;    105  L.   T.   391;    75 

J.  P.  529;  27  T.  L.  R.  501;  55  Sol.  Jo.  714; 
9  L.  G.  R.  IIGG— C.  A. 


LAND  TRANSFER. 


LAND   DRAINAGE   ACTS. 

See  Seweks  and  Drains. 


LAND   IMPROVEMENT. 


[No  jiaiai;Taplii 


vol.  of  the  Di-est.] 


LAND    REGISTRY. 


See   Ki:al  I'Koi'EJtTY    and    Chattels 
Real ;    Sale  of  Land. 


LAND   TAX. 

1.  Railway  under  Land  Exonerated  from 
Land  Tax— Land  Ta-v  Act,  1797  (30  Geo.  3, 
c.  5),  ss.  4,  17  —  J^and  Ta-v  Redemption 
Act,  1802  (42  Geo.  3,  c.  116),  ss.  8,  | 
38.] — Where  land  is  exonerated  from  land 
tax  at  a  time  when  it  is  in  its  ordinary  normal  1 
condition  as  mere  land,  it  is  entirely  exone- 
rated a  centro  usque  ad  caelum,  irrespective 
ot  the  use  to  which  such  laud  may  in  future 
be  put.  It  is  otherwise,  however,  where  the 
land  at  the  date  of  redemption  is  not  in 
its  ordinary  normal  condition,  and  special 
circumstances  exist  from  which  an  intention 
to  redeem  a  partial  interest  only  can  be 
inferred,  as,  for  example,  where  the  surface 
and  open  mines  below  arc  in  diilerent  occu- 
pations, and  are  separately  assessed  to  the 
tax,  and  the  price  of  redemption  is  arrived  at 
upon  the  basis  of  one  of  such  assessments  only. 
Central    London     Railway    *-.    City    of 

[London  Land  Tax  Commissioners,  [1911] 

1  Ch.  467  :  80  L.  J.  Ch.  348  ;   104  L.  T.  245  ; 

75  J.  P.  292  ;  27  T.  L.  R.  296  ;  9  L.  G.  R.  580 

—Eady,  J. 

2.  Railivay  under  Land  Exonerated  from  Land 
Tax  —  Extent  of  Exoneratioji  of  Land  Abut- 
ting on  Highway — Land  Tax  Act,  1797  (38 
Geo.  3,  c.  5),  ss.  4,  17 — Land  Tax  Redemp- 
tion Act,  1802  (42  Geo.  3,  c.  116),  ss.  8, 
38.] — Where  the  land  tax  has  been  redeemed 
on  lands  or  houses  abutting  on  a  public  street 
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COL. 

I.  Relation    of    Landlord    and 

Tenant 313 

[No  paragi-aphs  in  this  vol.  of  the  Digest.] 

II.  Agreements  for  Leases     .        .313 
in.  Essentials  of  Lease  .        .        .  313 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

IV.  Parcels  or  Premises  Included 
IN  the  Demise. 
(r/)  Easements    .         .         .         .         .314 
"  ...  314 

.  314 


314 
315 


.  315 


(/;)  Fixtures 
((•)    Si)orting  Rights   . 
V.  Duration  of  Tenancy. 
(^«)  Notice  to  Terminate     . 
(/O  Renewal        .... 
[No  paragiaphs  in  this  vol.  of  the  Digest.] 

(c)  Tenancy  at  Will  . 
[No  paragrajihs  in  this  vol.  of  the  Digest.] 

(d)  Tenancy  from  Year  to  Year 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(«)  Weekly  Tenancy 
(_/')  Life  Tenancy 

(Ko  paragraphs  in  this  vol.  of  the  Digest.! 

VI.  Rent 

VII.  Restrictive  Covenants     . 
VIII.  Rates,  Taxes  and  Outgoings. 
(«)  Charges  borne  by  Lessor 
[No  paragiaphs  in  this  vol.  of  the  Digest.] 
(/>)  Factories  and  Workshops    . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(c)   Paving  Expenses 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(c/)  Requirements     of     Sanitary 

Authority  .         .         .         .317 

[No  paragraphs  In  this  vol.  of  the  Dlgest.l 

IX.  Repairs,  Maintenance,  and  Im- 
provement. 

(a)  Alteration 317 

(A)  Building  Covenants      .         .         .  317 
(No  paragraphs  in  this  vol.  of  the  Digest., 
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Landlord  and  Tena.nt~ Continued. 

IX,  Repairs,  Maintenance,  AND  Improve- 
,  MENT — Continued. 

(6')  Insurance  Covenants    .         .         .317 
[No  paragraplis  in  this  vol.  of  the  Digest.] 
(d)  Liability  of  Landlord  for  Non- 
Repair      

[No  paragi-aphs  in  this  vol.  of  the  Digest.] 
(^e)  Repairing  Covenants   .         .         .  317 
X.  Covenants  by  Lessor. 
(rt)  Restrictive  Covenants  .         .318 

[No.  p.aragraphs  in  this  vol.  of  the  Digest.] 
(A)  Quiet  Enjoyment         .         .        .  318 
XI.  Deroration  from  Grant    .        .  319 
XII.  Forfeiture. 

(«)  Notice  of  Breach  of  Covenant      .319 
[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(*)  Re-entry 310 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Relief  against  Forfeiture      .        .319 

XIII.   DWELLING-HOUSES   AND   FLATS    .   319 

XIV.  Licensed  Tremises. 

(«)  Covenants  against  Forfeiture  of 

Licence 320 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(J)  Maintenance    of     Business    and 

Licence 320 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Tied  Houses         ....  320 

XV.  Covenants  against  Assigning 

OR  Underletting    .        .  .  320 

XVI.  Effect     op     Assignment  on 
Covenants. 

00  Assignment  of  Lease    .         .  .321 

(b)  Assignment  of  Reversion      .  .321 

See  also  Bankruptcy,  No.  26  ;  County 
Courts,  No.  3  ;  Distress  ;  Estop- 
pel, No.  3  ;  Game,  No.  .'">  ;  Mlsrepre- 
SENTATiON,  Nos.  3,  4  :  Practice, 
No.  11  ;  Revenue,  No.  18  ;  Specific 
Performance,  No.  3  ;  Trusts, 
No.  1. 

I.  RELATION  OF  LANDLORD  AND  TENANT. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  AGREEMENTS  FOR  LEASES. 

See  also  No.  17,  infra. 
1.  rnnocent  Misrepresentation  hy  Lessor  — 
]te.sris.si(i;i.] — Innocent  misrepresentation  by  tlie 
lessor  (unless  he  has  no  title  at  all  or  demises 
what  is  the  lessee's  already)  does  not  invalidate 
an  agreement  for  a  lease  duly  perfected  by  , 
deed.  i 

Whittingtcm    v.    Seale-Hayne     ((1900)     16 
T.  L.  R.  181)  considered.  I 

MiLCU  V.  COBURN,  27  T.  L.  R.  170;    55  Sol.  | 
[Jo.  170— Joyce,  J.  | 
See  S.  C.  on  appeal,  No.  7,  infra.  I 

III.  ESSENTIALS  OF  LEASE. 

[No  p.aragi'aphs  in  this  vol.  of  the  Digest.]  I 


IV.  PARCELS  OR  PREMISES  INCLUDED 
IN  THE  DEMISE. 

(a)  Easements. 

2.  Implied  Grant  of  Eiy/tt  of  Way— Date  of 
Lease  altered  Su  Iseqveiit  to  'E.ceeutlo  n— Est  oppel.  ] 
— In  May,  1!»03,  tlie  defendant  executed  leases, 
bearing  no  date  except  the  year  1903,  of  tw^elve 
houses  to  G.,  who  had  erected  the  houses  under 
a  building  agreement  with  B.  In  1901,  by 
arrangement  between  the  defendant  and  G.,  the 
dates  of  the  leases  were  altered  from  ,  1903, 

to  July,  1904.     G.  afterwards  mortgaged  four  of 
the  houses  to  the  plaintiff. 

Held — that  the  alteration  of  dates  did  not 
invalidate  the  leases  and  that  the  defendant  was 
estopped  from  showing  that  the  date  inserted  by 
himself  in  1904  in  the  leases  was  not  the  date 
from  which  the  demise  operated,  in  order  to 
prevent  the  plaintiff  from  relying  on  the  circum- 
stances existing  in  July,  1904. 

Held  also,  on  the  facts  as  found— that  an 
intention  on  the  defendant's  part  to  grant  a 
certain  right  of  way  as  being  reasonably 
necessary  for  the  enjoyment  of  the  houses  must 
be  inferred,  and  that  an  implied  right  of  way  was 
granted  by  the  leases. 

RuDD  c.  Bowles,  [1911]  W.  N.  240 ;  132  L.  T.  Jo. 
[86— Neville,  J. 

(b)  Fixtures. 


See  also  Criminal  Law,  No. 


Trade    Fi.rtu, 


jA-a.si 


-Shop  Co, 


Tenant  to  Cowplete  F'lttinijs— (\ 


lilt   hji 


•It  to  Deli 


vp  Demised  I'reiiiise.s  in  tlood  Jlejiai r—'lenn iit's 
Right  to  Bemorc  'Trade  Fixtures  Affixed  in  Pur- 
snance  of  the  Covenant.^ — By  the  lease  of  an 
unfinished  shop  the  lessees  covenanted  at  their 
own  expense  to  "  complete  and  finish  ....  all 
necessary  fittings  for  the  carrying  on  of  the  trade 
of  a  provision  merchant,"  and  also  to  deliver  up 
the  demised  premises  in  good  repair  at  the  end 
of  the  term.  In  pursuance  of  their  covenant  the 
lessees  affixed  certain  fittings  to  the  premises 
which  became  "  trade  fixtures,"  and  they 
removed  them  shortly  before  the  end  of  the 
terila. 

Held  (Vaughan  Williams,  L.J.,  dissenting) — 
that  the  covenants  in  the  lease  did  not  takeaway 
the  right  of  the  lessees  during  the  term  to  remove 
the  fittings  as  trade  fixtures. 
MowATS,  Ld.  r.  Hudson  Brothers,  Ld.,  lOo 
[L.  T.  400— C.  A. 

(c)  Sporting  Rights. 

Sec  Fisheries,  No.  3 ;  Game,  No.  n. 

V.  DURATION  OF  TENANCY. 

(a)  Notice  to  Terminate. 

4.  Xotiee  to  Quit — Suffieieneij — Tcnannj  for 
Three  Years  and  .w  on  from  Year  to  Year.] — 
By  an  agreement  a  farm  was  let  to  the  defen- 
dants for  a  period  of  three  years  commencing 
on  March  SHth,  1907,  and  so  on  from  year  to 
year  until  the  tenancy  should  be  determined  by 
either    party   giving   to   the   other   one   year's 
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V.  Duration  of  Tena.ncj~Ci»ifin)irtl. 
notice  in  writing.     On  March  21st,  1910,  the 
plaintills  gave  the  defendants  a  notice  to  quit 
on  March  25tli,  1911. 

Held — that  the  notice  so  given  was  good. 
Hebron  v.  Martin,  27  T.  L.  R.  431— Darling, 

[J. 

5.  Wcehlji  Tenancy — JS'otice  to  Quit.^ — A 
week's  notice  to  quit,  expiring  on  any  day  of 
the  week,  is  sufficient  to  deterniine  a  weekly 
tenancy. 

Skelly  v.  Thompson,  45 1.  L.  T.  138— Wright,  J., 

[Ireland, 
(b)  Renewal. 

[No  paragraiilis  in  tlii.s  vol.  of  the  Digest.] 

(c)  Tenancy  at  Will. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(d)  Tenancy  from  Year  to  Year. 
[No  paragraphs  in  this  vol.  of  the  Digectl 

(e)  Weekly  Tenancy. 
See  No.  4,  xujn-a. 

(f)  Life  Tenancy. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

VI.  RENT. 

6.  Construct  inn  of  Lrattr — Firat  Quarter  a  Rent 
Payable  ^^  on  the  2otli  of  Becemher  ne.vtr^ — 
By  a  lease  dated  December  23rd,  1910,  but 
which  had  been  executed  earlier  by  the  lessor, 
the  rent  was  payable  by  equal  quarterly  pay- 
ments to  be  made  on  the  usual  quarter  days 
"  of  which  the  first  shall  be  made  on  the  25th 
day  of  December  next." 

Held — that  the  first  quarterly  payment  of 
rent  was  due  on  December  25th,  19i0. 

Decision  of  Hamilton,  J.  (27  T.  L.  R.  439) 
affirmed. 

SiMNER    V.   Watney,    Times,    December    20th, 
[1911— C.  A. 

VII.  RESTRICTIVE  COVENANTS. 

Sec  also  Xo.  19,  infra. 

7.  Underlease —  Construction — Ahsolute  Cove- 
nant or  QiiaHfyinij  Clause.] — An  underlease  of 
a  house  contained  the  following  clause  :  "  The 
tenant  shall  use  the  said  premises  only  for 
private  residential  purposes,  but  shall  be  en- 
titled to  carry  on  thereon  a  high-class  board- 
ing establishment." 

Held,  on  construction— that  the  words  "  but 
shall  be  entitled  to  carry  on  thereon  a  high- 
class  boarding  establishment "  were  an  abso- 
lute covenant  for  title  by  the  underlessor,  and 
not  merely  a  qualification  of  the  preceding 
words. 

Decision  of  Joyce,  J.  (27  T.  L.  R.  170  ;  55 
Sol.  Jo.  170)  reversed. 

Milch  v.  Cobubn,  27  T.  L.  R.  372  ;  55  Sol. 
[Jo.   441— C.   A. 

8.  Sale  of  Busiiiess — Restrictive  Covenant  hy 
Vendor  —  Equitahle  Nryatirc  Easement  —  Sur- 
render of  Lease  hy  Vendor — Grant  of  New  Lease 


— Lessee  TaJiinr/  with  Notice  of  Restrictire  Cove- 
nant.]—';^, carried  on  the  business  of  a  general 
butcher  at  No.  170,  II.  Street,  and  the  business 
of  a  pork  butcher  in  the  same  street  at  No.  137, 
occui)ied  by  him  under  a  lease  which  prohibited 
the  carrying  on  of  any  noisy  trade  other  than 
that  of  a  pork  butcher.  In  1908  he  sold  his 
business  at  No.  170,  covenanting  with  the  pur- 
chaser that  he  would  not  sell  or  deal  in  fresh 
meat  at  the  premises  No.  137,  also  that  he 
would  use  his  best  endeavours  to  promote  the 
business  and  secure  the  custom  to  the  purchaser, 
and  would  not  open  a  similar  business  within 
three  miles.  In  1909  S.  surrendered  the  lease  of 
No.  137  to  the  landlord,  who  thereupon  granted 
to  S.'s  son  a  new  lease  for  a  longer  term  in 
which  the  word  "  pork  "  before  the  word 
"butcher"  was  struck  out.  Previous  to  such 
surrender  the  son  knew  of  the  restrictive  cove- 
nant under  which  S.  had  placed  the  business  at 
No.  137.  S.  closed  the  shop,  which  in  a  few 
days  was  opened  by  the  son  as  a  general  butcher's 
shop. 

In  an  action  by  the  purchaser  of  No.  170 
against  the  vendor  and  his  son  for  breach  of  the 
covenant  : — 

Held— that  the  action  failed,  inasmuch  as 
the  landlord,  on  accepting  the  surrender  of  the 
lease  of  No.  137,  not  having  either  actual  or 
constructive  notice  of  the  restrictive  covenant, 
was  entitled  to  deal  with  the  property  unen- 
cumbered by  any  equity  of  any  kind. 

Statement  in  Ashburton's  "  Principles  of 
Equity,"  p.  75,  that  "  a  purchaser  for  valuable 
consideration  without  notice  can  give  a  ^ood 
title  to  a  purchaser  from  him  with  notice," 
approved. 

Lowther  v.  Carlton  ((1741)  2  Atk.  242)  and 
Barroi&s  Case  ((1880)  14  Ch.  D.  432)  followed. 

Decision  of  Scrutton,  J.  (104  L.  T.  140  ;  27 
T.  L.  R.  157)  reversed. 
Wilkes  v.  Spooneb,  [1911]  2  K.  B.  473;  80 

[L.  J.  K.  B.  1107  ;  104  L.  T.  911  ;  27  T.  L.  R. 
426  ;  55  Soh  Jo.  479— C.  A. 

9.  Restrictive  Covenant  in  Lease — Covenant 
not  to  Carry  on  Business  of  "  Fi.'thmonger  " — 
Prohibition  agaiTist  Using  Premises  ^^  otherwise 
than  as  a  Restaurant  " — Carrying  on  Fried  Fish 
Shop — Annoyance  to  Neigh  hours — Lti junction.] — 
A  lease  of'  premises  contained  a  covenant 
restricting  the  lessee  from  carrying  on  on  the 
premises  the  business  of  a  "  iishmonger,"  or  any 
other  trade  which  should  be  a  nuisance  or  an 
annoyance  to  the  tenants  or  occupiers  of  any 
messuage  in  the  neighbourhood.  The  lessje  let 
a  part  of  the  premises  to  a  tenant  who  agreed 
not  to  use  the  premises  "  otherwise  than  as  a 
restaurant,"  and  not  to  do  upon  the  premises 
any  act  or  thing  which  should  or  might  be  a 
"nuisance,  annoyance,  or  inconvenience"  to  the 
lessee  or  her  tenants  or  the  occupiers  of  any 
adjoining  houses  or  the  neighbourhood.  The 
tenant  set  up  and  carried  on  on  the  premises  the 
business  of  a  fried  fish  shop  for  the  sale  of  cooked 
fish  for  consumption  on  and  oil  the  premises. 
The  occupier  of  the  adjoining  house  had  com- 
plained of  the  annoyance  caused  by  the  steam 
and  smell  from  the  fish  shop.     In  an  action  by 
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VII.  Eestrictive  Covenants — Continia^d. 
the  lessee  for  an  injunction  to  restrain  the  tenant 
from  using   the   premises   otherwise  than  as  a 
restaurant,  or  so  as  to  be  an  annoyance  or  incon- 
venience to  occupiers  in  the  neighbourhood  : — 

Held — that  the  carrying  on  of  the  business 
of  a  fried  fish  shop  was  not  the  carrying  on  of 
the  business  of  a  "  fishmonger "  within  the 
meaning  of  the  covenant  in  the  lease  ;  but  that 
the  use  of  the  premises  as  a  fried  fish  shop  was 
a  use  of  the  same  "  otherwise  than  as  a  restau- 
rant," and  was  an  "  annoyance  or  inconveni- 
ence" to  the  occupiers  of  adjoining  houses  and 
the  neighbourhood,  and  that  the  lessee  was 
entitled  to  the  injunction  claimed. 
Ekrington  v.  Birt,  105  L.  T.  373— Avory,  J. 

10.  Interlocutory  Injitnction  for  Breach  of 
Covenants  in  Lease — Scope  of  Injunction — Sub- 
lestice  not  Added  as  Party  by  Pl-aintiff.'] — Where 
the  lessor  does  not  add  the  sub-lessee  as  a  party 
to  his  action  for  an  injunction  against  his  lessee 
for  breach  of  the  covenants  contained  in  the 
lease,  although  he  may  be  entitled  to  an  injunc- 
tion against  such  lessee,  the  scope  of  the  injunc- 
tinn  must  be  confined  to  the  lessee,  his  servants 
anil  agents,  «and  must  not  extend  to  the  sub- 
lessee. 

Metropolitan    District    Ry.    Co.,    Ld.    v. 
[Eahl'8  Court,  Ld.,  55  Sol.  Jo.  807 — Lush,  J. 

VIII.  RATES,  TAXES  AND  OUTGOINGS. 

(a)  Charges  borne  by  Lessor. 

l\o  [laivij^raphs  in  tliis  vol.  of  tlio  Digest.] 

(b)  Factories  and  Workshops. 

[No  paragrai.hs  in  t.liis  vol.  of  the  Digest] 

(c)  Paving  Expenses. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Requirements  of  Sanitary  Authority. 

l.\o  paragraphs  in  this  vol.  of  the  Digest.] 


IX.      REPAIRS, 
IMPROVEMENT. 


MAINTENANCE,       AND 


(a)  Alteration. 
See  No.  11,  infra. 

(b)  Building  Covenants. 

|Ni.|iii;.giaiJiK  in  Dns  vol.  o/  llie  Jiigpst.l 

(c)  Insurance  Covenants. 
(No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Liability  of  Landlord  for  Non-repair. 

[No  paragraphs  in  this  vol.  of  the  Digvst.] 

(e)  Repairing  Covenants. 

11.  ''Repair  and  Keep  in  Thoronqh  llvpairaud 
Good  Condition''' — Uld  House— Natural  Decay 
— Dangerous  Structure Xot'ice—Rcbu'ddiny  Front 
Wall  —  Tenant's  Obliyatiom  under  llroairing 
Corenants.]~A  tenant  who  has  covenanted  to 
repair  and  keep  in  thorough  repair  and  good  con- 
dition the  demised  premises  is  bound  to  rebuild 
the  front  wall  of  the  premises  if  required  to 
do  so  by  the   local  authority,  on  the  ground 


that  the  structure  is  dangerous,  even  though 
the  condition  of  the  wall  is  caused  by  the 
lapse  of  time  and  nothing  else,  such  a  work 
being  only  a  repair  of  a  subsidiary  portion 
of  the  premises,  and  not  amounting  to  a  sub- 
stantial change  in  the  character  of  the  pro- 
perty demised. 

The  obligations  of  a  lessee  under  repairing 
covenants  considered. 

Gutter idye  v.  Mnni/ard  ((1831)  7  C.  &  P.  129), 
Torrens  v.  Walker  \[V.Hh;\  2  Ch.  IGfi),  and 
Lister  V.  Lane  ([WJS]  2  Q.  B.  212)  explained 
and  distinguished. 

Prondfoot  v.  Hart  ((1890)  25  Q.  B.  D.  42) 
followed. 

Decision  of  Div.  Ct.  affirmed. 

Ldrcott  r.  Wakely  and  Wheeler,   [1911] 

[1   K.  B.  905  ;    80  L.  J.  K.  B.  713  ;  104  L.T. 

290  ;  55  Sol.   Jo.  290— C.  A. 

12.  Corenaid  to  Repair  —  Breach  —  Damages 
Recorered  against  Lessee  —  Claim,  by  Lessee 
ayainst  Sub-lessee.'\  — The  plaintiff  was  the 
lessee  of  seven  hou.ses,  two  of  which  he  sublet  to 
the  defendant.  The  covenant  to  repair  in  the 
sub-lease  was  in  the  same  terms  as  in  the  head 
lease  ;  in  both  leases  a  three  months'  notice  to 
repair  was  provided  for,  which  if  not  comi)lied 
with  worked  a  forfeiture.  There  was  no  covenant 
in  the  sub-lease  of  indemnity  against  the 
covenants  in  the  head  lease,  nor  was  there  any 
covenant  to  perform  the  covenants  in  the  head 
lease.  Notice  to  repair  the  premises  h.aving 
been  given  by  the  head  landlord  to  the  plaintiff, 
the  latter  served  a  similar  notice  to  repair  upon 
the  defendant.  These  notices  were  not  complied 
with,  and  the  head  landlord  brought  an  action 
against  the  i)laintiff  to  recover  the  whole  of  the 
premises.  In  that  action  the  defendant  obtained 
leave  to  appear  and  defend.  Thereafter  the 
plaintiff  obtained  an  order,  to  which  the 
defendant  was  not  a  party,  for  relief  against 
forfeiture  on  payment  of  an  amount  for  rent  and 
on  payment  of  costs  as  between  solicitor  and 
client,  without  prejudice  to  any  claim  he  might 
have  against  the  defendant.  The  plaintiff 
thereupon  sued  the  defendant  to  recover  those 
costs  and  also  certain  costs  he  had  paid  to  his 
solicitor. 

Held — that  there  being  no  covenant  of 
indemnity  by  the  defendant  or  an  express 
covenant  by  him  to  perform  all  the  covenants 
and  conditions  of  the  head  lease,  the  costs  in 
question  were  not  recoverable  from  the 
defendant. 

Dictum  of  Lindley,  L.J.,  in  Lbbetts  v.  Conquest 
([1895]  2  Ch.  377)  followed. 
Clare  r.  Dobson,  [1911]  1  K.  B.  35;  80  L.J. 

[K.  B.  158  ;  103  L.  T.  500  ;  27  T.  L.  R.  22— 
Lord  Coleridge,  J, 

X.  COVENANTS  BY  LESSOR, 

(a)  Restrictive  Covenants. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

(b)  Quiet  Enjoyment. 

See  No.  11,  infra. 
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XI.  DEROGATION  FROM  GRANT. 

Svc  No.  l[.-ui/n,. 

XII.  FORFEITURE. 

(a)  Notice  of  Breach  of  Covenant. 

[No  paraKraphs  in  lliis  vol.  uF  tlu'  Ui-ost.] 

(b)  Re-entry. 

[No  paiagiaphs  in  tliis  vol.  of  the  Digest.] 

(c)  Relief  against  Forfeiture. 

13.  Breach  of  Coreiuntt — PrincljAes  on  which 
Court  ivill  (I'ninl  llelief- — Conreiinnc'nig  Act, 
1881  (4i  &  45  Vict.  c.  41),  s.  14  (2).]— P^r 
Cozens-Hardy,  M.Il.  : — An  applicant,  under 
sect.  14  (2)  of  tlie  Conveyancing  Act,  1881,  for 
relief  against  forfeiture  incurred  for  breach 
of  covenant  must,  as  far  as  possible,  remedy 
the  breaches  alleged  in  the  notice  served  on 
him  by  the  lessor,  and  pay  reasonable  com- 
pensation for  the  breaches  which  cannot  be 
remedied.  Secondly,  if  the  breach  is  of  a 
negative  covenant,  such  as  not  to  carry  on  a 
particular  business  on  the  demised  premises, 
the  applicant  must  undertake  to  observe  the 
covenant  in  future,  or  at  least  must  not  avow 
his  intention  to  repeat  the  breach  complained 
of.  Thirdly,  if  the  act  complained  of,  though 
not  a  breach  of  a  negative  covenant,  is  of  such 
a  nature  that  the  Court  would  have  restrained 
it  during  the  currency  of  the  lease  on  the 
ground  of  watste,  the  applicant  must  undertake 
to  make  good  the  waste  if  it  be  possible  to 
do  so.  Fourthly,  if  the  act  complained  of 
does  not  fall  under  either  the  second  or  third 
head,  but  is  one  in  respect  of  which  damages, 
other  than  nominal,  might  be  recovered  in  an 
action  on  the  covenant,  the  applicant  must 
undertake  not  to  repeat  the  wrongful  act  or  to 
be  guUty  of  a  continuing  breach. 

Rose  v.  Spicer,  Eose  v.  IIyman,  [1911]  2 
[K.  B.  234  ;  80  L.  J.  K.  B.  1011  ;  104  L.  T. 
619  ;   27  T.  L.  R.  367  ;   55  Sol.  Jo.  405— 

C.  A. 

XIII.  DWELLING   HOUSES  AND  FLATS. 

See  also  No.  7,   supra;    No.    19,   infra; 
Contract,  No.  7. 

14.  Tenancy  of  Flat — Erection  of  Staircase  in 
Front  of  Lessee's  Windows  —  Cleaning  of 
"  Demised  Premises'" — Nuisance — Quiet  Enjoy- 
ment— Light  and  Air  —  Privacy  —  Easement  — 
(Irantor  Demgating  from  Own  Grant  — 
Interference  with  Lessee's  Bights.] — The  plain- 
tififs,  who  were  tenants  of  a  ground  floor  flat, 
complained  that  the  tenant  of  the  flat  overhead 
had  erected  a  staircase,  leading  from  the 
garden  to  her  flat,  and  had  thereby  broken  a 
covenant  in  her  agreement  not  to  do  or  sufl'er 
anything  on  the  prapises  demised  to  her  which 
might  be  a  nuisance  to  the  landlord  or  the  other 
tenants.  They  further  pleaded  that  the  lessor, 
by  giving  licence  for  such  erection,  had  broken 
her  covenant  with  the  plaintiffs  for  (piiet  enjoy- 
ment, and  that,  by  allowing  the  plaintiffs' 
comfort  and  privacy  to  be  interfered  with,  she 
had  derogated  from  her  own  grant. 


Held — that  the  first  floor  tenant  had  not 
erected  the  staircase  on  the  "  demised  premises  " 
within  the  meaning  of  the  covenant  against 
creating  a  nuisance,  and  that,  inasmuch  as  the 
staircase  had  not  rendered  the  plaintiffs'  premises 
materially  less  fit  for  the  purpose  for  wliich  they 
were  demised,  there  was  no  derogation  from  the 
lessor's  gi-ant. 

Held,  further— that  to  constitute  a  breach 
of  covenant  for  quiet  enjoyment  there  must  be 
some  pliysical  and  substantial  interference  with 
the  plaintiffs'  occupation,  to  which  a  mere 
annoyance,  such  as  lessening  of  privacy,  will  not 
.amount. 
Browne  v.  Flower,    [1911]    1    Ch.  219;   80 

[L.  J.  Ch.   181  ;  103  L.  T.  557  ;  55  Sol.  Jo. 
lOS^Parker,  J. 

XIV.  LICENSED  PREMISES. 

(a)  Covenants  against  Forfeiture  of  Licence. 

|N(i  1  :n:i^i;ipl]S  in  this  vol.  of'tlie  Digest.] 

(b)  Maintenance  of  Business  and  Licence. 

[No  p.amgraplis  in  this  vol.  of  the  Digest.] 

(c)  Tied  Houses. 

See    Agency,     No.     8  ;     INTOXICATING 
Liquors,  Nos.  2,  11. 

XV.  COVENANTS  AGAINST  ASSIGNING 
OR  UNDERLETTING. 

15.  Covenant  Not  to  Assign  without  Consent— 
"  Bespcctahle  and  Bcsj>onsihIe  Person" — Assign- 
ment to  a  Corporation — Fail  are  to  Obtain  Consent 
— Forfeiture.'] — A  lease  contained  a  covenant  by 
the  lessee  against  assigning  or  underletting 
without  the  previous  written  consent  of  the 
lessor,  but  such  consent  not  to  be  withheld  in 
respect  of  a  respectable  and  responsible  person. 
Subsequent  assignees  with  consent  assigned  to  a 
limited  company,  after  the  consent  of  the  lessor 
had  been  refused. 

Held — that  the  words  "  a  respectable  and 
responsible  person  "  include  a  corporation,  and 
therefore  that  an  assignment  without  the  consent 
of  the  lessor  to  a  limited  company,  which  was 
respectable  and  responsible,  did  not  constitute  a 
breach  of  covenant. 

Harrison,  Ainslie  4"  f'"-  v.  Corporation  of 
Barrow-in-Furness  ((1891)  63  L.  T.  834)  not 
followed. 

Decision  of  Neville,  J.  ([1901]   1  Ch.  754  ;  79 
L.  J.  Ch.  431  ;  102  L.  T.  427  ;  26  T.  L.  R.  387  ;  17 
Manson,  217)  reversed. 
Willmott  r.  London  Road  Car   Co.,  Ld., 

[1910]  2  Ch.  525  ;  80  L.  J.  Ch.  1  ;   103  L.  T. 
447  ;  27  T.  L.  R.  4  ;  54  Sol.  Jo.  873— C.  A. 

16.  Befusal  of  Consent  hy  Lessor  except  on 
Payment — Lessee  Entitled  to  BisD'egard  Covenant 
— Declaratory  Order — 6'<«^s'.]— Where  a  lessor 
refuses  his  consent  to  an  assignment  or  under- 
letting, except  upon  payment  of  a  fine,  the 
lessee  is  entitled  to  disregard  the  covenant 
against  assignment  or  underletting  without 
consent,  and  to  assign  or  underlet  as  if  such 
consent  had  been  given.   But  he  is  also  entitled 
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XV.  Covenants    against    Assigning   or   Under- 
taking—  Co  lit  in  ued. 
to  a  declaratory  judgment  to  that  effect  and 
to  the  costs  of  the  action. 

Dicta  in  Andreio  v.  Bridgman  ([1908]  1 
K.  B.  596)  approved  and  applied.  Jenkins 
V.  Price  ([1907]  2  Ch.  229,  235)  and  Evans  v. 
Levy  ([1910]  1  Ch.  452)  overruled  as  to  costs. 
West  v.  Gwynne,  [1911]  2  Ch.   1  ;   80  L.  J. 

[Ch.  578  ;  101  L.  T.  759  ;  27  T.  L.  R.  414  ; 
55   Sol.   Jo.   519— C.  A. 

17.  Fine  or  Sum  of  Money  in  the  Nature  of 
a  Fine — Lease  Executed  before  1892 — Retro- 
spective Effect  of  Act — Convey ancing  and  Law 
of  Properti/  Act,  1892  (55  &  56  Vict.  c.  13), 
s.  3.] — Sect.  3  of  the  Conveyancing  and  Law 
of  Property  Act,  1892,  which  prohibits  the 
imposition  of  a  fine  in  respect  of  a  licence  to 
assign  or  underlet,  applies  as  well  to  leases 
etxecuted  before  as  to  those  executed  after 
the  passing  of  the  Act. 

Decision  of  Joyce,  J.  ([1911]  W.  N.  35  ;  104 
L.  T.  277  ;  27  T.  L.  E.  237  ;   55   Sol.  Jo.   254) 
affirmed. 
West  v.  Gwynne,  [1911]  2  Ch.  1  ;  80  L.  J. 

[Ch.  578  ;  104  L.  T.  759  ;  27  T.  L.  R.  444  ; 
55  Sol.  Jo.  519— C.  A. 

18.  An  Af/reement  for  Lease  —  Usual  Cove- 
nants— Implied  Covenant — Ceylon.] — An  agree- 
ment for  a  lease  of  a  house  and  land  in  Ceylon 
contained  a  provision  that  the  lease  should  con- 
tain all  coveiiants  and  conditions  usually  inserted 
in  lenses  of  such  nature,  and  further  provided 
that  the  term  "  lessee "  should  include  heirs, 
executors,  administrators,  or  assigns,  but  there 
was  no  express  agreement  that  it  should  contain 
a  covenant  on  the  part  of  the  lessee  not  to  assign 
either  with  or  without  the  lessor's  consent.  There 
was  a  provision  that  the  lessor  should  "  not  with- 
hold except  for  exceptionally  strong  and  good 
reasons  "  his  consent  to  an  assignment  or  sub- 
lease. 

Held — that  a  provision  that  the  lease  should 
contain  a  covenant  by  the  lessee  not  to  assign  or 
sub-demise  his  interest  without  the  consent  of 
the  lessor  iirst  had  and  obtained  could  not  be 
introduced  into  the  agreement  by  implication. 
De  Soysa  v.  De  Pless  Pol,  105  L.  T.  642— P.  C. 


obscured  and  fixed.  A  block  of  flats  was 
erected,  and  a  lease  granted  to  L.,  by  whom 
it  was  subsequently  mortgaged  and  the  equity 
of  redemption  released.  The  defendant  be- 
came tenant  of  one  of  the  flats  and  opened 
one  of  the  fixed  windows. 

Held — that  the  covenant  was  a  restrictive 
covenant,  binding  on  the  leasehold  interest, 
of  which  the  defendant  had  constructive  notice, 
and   could   be   enforced   by   injunction. 

Abbey  v.  Gutteres,  55  Sol.  Jo.  364— Warring- 

[ton,   J. 

(b)  Assignment  of  Reversion. 

See  iVIORTGAGE,  Nos.  6,  7. 


LARCENY. 

See  Criminal  Law  and  Procedure. 


LAW  SOCIETY. 

See  Solicitors. 


LEAVE   AND  LICENCE. 

See  Easements. 


LEGACIES. 

See    Wills. 


LEGACY   DUTY. 

See  Death  Duties. 


XVI.  EFFECT  OF  ASSIGNMENT  ON  COVE-    LEGITIMACY    AND  LEGITI- 
MATION. 

See  Bastardy. 


NANTS. 

See  also  Contract,  No.  6. 

(a)  Assignment  of  Lease. 

19.  Building  Agreement  —  Restrictive  Cove- 
nant—  Covenant  to  Keep  Windows  Closed  — 
Covenant  to  Run  with  Land — Flat  —  Tenant 
— Notice  —  Accepting  Less  than  Forty  Years' 
Title — I}i junction.']  —  A  builder,  L.,  who  had 
entered  into  an  agreement  with  a  landlord  by 
which  a  lease  of  certain  property  was  to  be 
granted  him  on  the  completion  of  certain 
buildings  thereon,  covenanted  with  B.,  the 
owner  of  adjoining  land,  that  the  windows  in 
the  said  buildings  facing  B.'s  land  should  be 
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See  Contract  ;  Copyright. 


LETTERS   PATENT. 

^,?e[ Patents  and  Inventions. 
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LIBEL  AND   SLANDER, 

1.  Libel.  col. 

(«)  Fair  Comment  on  Matters  of 

Public  Interest     .         .        .  323 
[No  paragrajihs  in  this  vol.  of  the  Digest.] 

(b)  Miscellaneous  ....  323 
[No  paragraplis  in  t}iis  vol.  of  the  Digest.] 

('■)  Practice    .....  323 

(d)  Privilege 324 

(e)  Publication        .         .         .         .324 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/)  \\'orcls     Capable      of      Defa- 
matoi'V  Meaning  .         .         .  324 

II.  Slander. 

(a)  Actionable  ^^er  se      .        .        .  324 

Ihj  Practice 324 

(^0  Privilege 32.5 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(rf)  Special  Damage         .         .         .  325 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  General      .....  325 
III.  Trade  Libel 325 

IV.  Criminal  Procedure    .        .        .  325 

[No  paragraphs  in  this  vol.  of  the  Di^^est.] 

I.  LIBEL. 

(a)  Fair  Comment  on  Matters  of  Public 

Interest. 

IKo  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Miscellaneous. 

[No  paragiaphs  in  this  vol.  ol  the  Digest.] 

(c)  Practice. 
See  also  Pleading,  No.    3 ;    Practice, 
Nos.  9,  22. 

1.  Particulars — Report  of  Traders'  Association 
— Inquir  11  asto  Plaintiff^Nameof  Person  MaMng 
Inquiry!] — The  defendants,  an  association  of 
traders  formed  for  the  purpose,  inter  alia,  of 
supplying  information  to  its  members,  issued  a 
report  in  which  appeared  an  inquiry  as  to  the 
address  of  the  plaintiff.  The  plaintiff  sued  the 
defendants  in  respect  of  this  publication,  alleg- 
ing that  by  it  the  defendants  meant  and  were 
understood  to  mean  that  he  had  moved  from  the 
address  where  he  had  resided  for  eight  years, 
and  where  he  still  resided,  without  leaving  any 
indication  of  his  movements,  with  the  object  of 
avoiding  payment  of  his  debts.  The  defendants 
denied  the  innuendo  and  pleaded  that  the  words 
were  published  on  a  privileged  occasion  and 
without  malice.  The  defendants  by  their  par- 
ticulars stated  that  a  member  of  their  associa- 
tion made  an  inquiry  with  regard  to  the  plaintiff, 
and  the  secretary,  in  pursuance  of  his  duty  to 
further  the  objects  of  the  association,  instructed 
their  inquiry  officer  to  inquire  for  the  plaintiff, 
and  that  the  inquiry  officer  was  informed  that 
•  the  plaintiff  had  left,  and  thereupon  the  defen- 
dants, in  the  honest  belief  tiiat  this  was  true, 
published  the  information  for  the  benefit  of  the 
members.  On  an  application  by  the  plaintiff 
for  further  aijd  bettpr  particulars  : — 


Held — that  the  defendants  were  bound  to 
give  further  particulars  to  enable  the  plaintiff 
to  test  the  question  whether  the  inquiry  was 
made  by  a  member  of  the  defendant  association. 
Elkington  r.  London  Association  for  Pro- 
[tection  of  Trade,  27  T.  L.  R.  339— C.  A. 

(d)  Privilege. 

2.  List  Issued  to  Members  of  Voluntary  Society 
for  the  Protection  of  Trade.'] — Inquiries  involving 
imputations  on  the  solvency  of  persons  contained 
in  a  paper  issued  only  to  its  members  by  a 
voluntary  society  for  the  protection  of  trade 
are  not  published  on  a  privileged  occasion. 
Elkington    r.    London    Association    for 

[Protection  of  Trade,  28  T.  L.  R.  117— 
Darling,  J. 
(e)  Publication. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  Words  Capable  of  Defamatory  Meaning. 

See  No.  6,  infra. 

II.  SLANDEK. 

(a)  Actionable  per  se. 

3.  Innuendo — Dishonesty — Liability  of  Master 
for  Words  T'ttcrcd  by  Serva7it — Scope  of  Employ- 
ment.]— A  milkman  brought  an  action  of 
damages  for  slander  against  his  employers.  He 
averred  that  there  having  been  a  dispute 
between  their  manager  and  him  as  regards  a 
balance  alleged  to  be  due  by  him,  a  foreman, 
on  the  manager's  instructions,  had  said  to 
him — "  I'll  give  you  a  piece  of  advice.  If  you 
are  wise  you'll  turn  out  to  work,  because  I  have 
been  instructed  by  "  the  manager  "  to  place  the 
matter  in  the  hands  of  the  police." 

Held — that  the  words  complained  of  were 
not  slanderous. 

Held  further — that,  assuming  the  words 
were  slanderous,  the  foreman  in  uttering  them, 
upon  the  instructions  of  the  manager,  was  not 
acting  within  the  scope  of  his  employment,  and 
that  accordingly  the  action  against  his  employers 
was  irrelevant. 
M'Adam  v.  City  and  Suburban  Dairies,  Ld., 

[1911]  S.  C.  429  ;  48  Sc.  L.  E.  318— Ct.  of  Sess. 

(b)  Practice. 
See  also  Practice,  No.  34. 

4.  Costs — Paymerd  i7tto  Court  —  Verdict  for 
Smaller  Sum.] — The  plaintiff  sued  the  defendant 
for  slander  in  respect  of  a  statement  that  the  plain- 
tiff had  at  a  Parliamentary  election  yoted  twice 
in  one  division.  Thedefendant  admitted  publica- 
tion, but  paid  £10  10a".  into  Court,  and  pleaded  in 
mitigation  of  damages  certain  letters  of  apology 
which  he  had  written.  At  the  trial  the  jury 
found  a  verdict  for  the  plaintiff  with  one  farthing 
damages,  and  Darling,  J.  held  that  the  plaintiff 
was  entitled  to  the  costs  of  the  action. 

Held— that  there  was  no  reason  shown  for 
interfering  with  the  exercise  of  the  judge's  dis- 
cretion in  making  the  order  that  he  did. 
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LIBEL   AND    SLANDER. 


ir.  Sla,iider~ConfinMP(I. 

Decision  of  Darling,  J.  (27  T.  L.  R.  67) 
afSrmed. 

KiNNELL  r.  Walker,  27  T.  L.  R.  257— C.  A. 

(c)  Privilege. 

[No  paragiaphs  in  this  vol.  of  tlie  Digest.] 

(d)  Special  Damage. 

(>'<>  parngi;ii  lis  in  this  vol.  of  tlir  Plgest.l 

(e)  General. 

5.  Liiihilifi/  <if  EmiHoi/p.r  for  Slander  Uttered 
hij  Srrvant  —  (Airjxiyntion  —  Sco2)e  of  Employ - 
vienf.^ — A.  brought  an  action  of  damages  for 
slander  against  the  Corporation  of  Glasgow,  in 
which  she  averred  that  B.,  a  tax  collector  in 
their  employment,  while  in  the  course  of  collect- 
ing police  taxes  at  her  house,  had  accused  her  of 
tampering  with  a  receipt  for  the  taxes  in  order 
to  defraud  his  employers,  and  that  on  her  re- 
pudiation of  the  charge  he  had  assaulted  her. 
She  further  alleged  that  B.  had  repeated  the 
slander  in  the  house  of  a  neighbour  and  subse- 
quently in  the  tax  collector's  office. 

Held — that  B.  in  uttering  the  statements 
complained  of  was  not  acting  within  the  scope 
of  his  employment,  and  that,  accordingly,  the 
action  would  not  lie. 

Decision  of  Ct.  of  Sess.  ([1910]  S.  C.  698  ;  47 
Sc.  L.  R.  630)  reversed. 

Glasgow  Corporation  r.  Loeimer  (or  Rid- 

[dell),    [1911]    A.  C.  209;    80    L.  J.  P.   C. 

175  ;  104  L.  T.   354  ;  55  Sol.  Jo.  363  ;  48  Sc. 

L.  R.  399— H.  L.  (Sc). 

III.  TRADE  LIBEL. 

6.  Duparagement  of  Sijstem  Worked  under  a 
Patent — Imputation  on  Patentee?^ — To  disparage 
a  trader's  goods  does  not  give  ground  for  an 
action  of  libel,  although,  if  special  damage  is 
proved,  the  plaintiff  may  recover  in  an  action  on 
the  case.  If,  however,  the  words  used,  though 
directly  disparaging  goods,  also  impute  such 
carelessness,  misconduct,  or  want  of  skill  in  the 
conduct  of  his  business  by  the  trader,  they  may 
give  grounds  for  an  action  of  libel. 

An  attack  upon  the  system  worked  under  a 
patent  does  not  necessarily  involve  an  imputa- 
tion upon  the  person  who  supplies  the  parts  and 
licenses  the  use  of  the  system. 

Griffiths  r.  Benn,  27  T.  L.  R.  346— C.  A. 

IV.  CRIMINAL  PROCEDURE. 

[No  liiiiagiiiphs  ill  lliis  vol.  of  the  Digest.] 


LICENCE. 


In  respect  of  game — See  Game. 

In  respect  of  patent— 5ee  Patents  and 

Inventions. 
For  marriage — See  HUSBAND  AND  Wife. 
In    respect    of    minerals  —  See    Mines, 

Minerals,  and  Quarries. 


326 


In  respect  of  hawkers  and  pedlars— &e 
Markets  and  Fairs. 

For  sale  of  intoxicants — Se.e  Intoxicat- 
ing Liquors;  Revenue. 

For  music  and  dancing— &«  Theatres 
Music  Halls,  and  Shows.  ' 

For  cabs,  etc.,  and  drivers— ,Se^;  Metro- 
polis, IV.  ;  STREEr ;  Traffic. 

Excise  Generally— ,S?e  Revenue. 


LIEN. 


See  Admiralty  ;  Bailment  ;  Bankers  ; 
Bills  of  Sale  ;  Builders  ;  Car- 
riers ;  Shipping  ;  Solicitors. 


LIFE    INSURANCE. 

See  Insurance. 

LIGHT. 

See  Easements. 


LIGHT   RAILWAYS. 

See  Tramways  and  Light  Railways. 
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col. 
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I.  Miscellaneous     . 
II.  Acknowledgment  op  Debt 

III.  Part  Payment     . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Judgment 327 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  Fraud 327 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  Recovery  of   Money   Charged 

upon  Land        ....  327 

VII.  Rights  to  Real  Property       .  327 

VIII.  Mortgagor  and  Mortgagee     .  32S 

IX.  Actions  against  Executors    .  328 

X.  Trustees 328 

See  aUo  Compulsory  Purchase,  No.  1  ; 
Depend KNCiES,  No.  13  ;  Food, 
No.  1  ;  Friendly  Societies,  No.  2  ; 
Poor  Law,  No.  1. 

I.  MISCELLANEOUS. 

1.  "■Statute  of  Limitations''' — Piihlic  Autho- 
rities Protection  Act,  1893  (56  &  57  Vict. 
c.  61).] — Prima  facie  any  statute  which  im- 
poses a  limitation  upon  an  existing  right  of 

11—2 
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I.  Miscellaneous — Coiitinned. 
action  is  properly  called  a  "  statute  of  limita- 
tions." 

The  Public  Authorities  Protection  Act,  1893, 

is  a  statute  of  limitations,   for  it   imposes  a 

limitation    of    time    on    an    existing    right    of 

action,  and  there  is  nothing  in  the  rest  of  the 

Act  to   prevent  it   being  so   considered. 

Gkegory    v.    Torquay    CoRroRATiox,    [1911] 

[2   K.   B.   556  ;    80  L.   J.   K.   B.   981  ;    105 

L.  T.  138  ;  75  J.  P.  446  ;  55  Sol.  Jo.  582  ; 

9  L.  G.  K.  772— Div.  Ct. 

See  S.  G.  County  Courts,  No.  8. 
Affirmed  on  Appeal— 132  L.  T.  Jo.  l'>3  ;  46 
L.  J.  N.  C.  788— C.  A. 

II.  ACKNOWLEDGMENT  OF  DEBT. 

See  No.  5,  infra. 

III.  PART   PAYMENT. 

[No  paragra|ihs  in  tliis  vol.  of  the  Dige.st.] 

IV.  JUDGMENT. 

[No  paiagiaphs  in  this  vol.  of  the  Digest.] 

V.  FRAUD. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

YI.  RECOVERY      OF     MONEY      CHARGED 
UPON    LAND. 

See  also  No.  5,  infra. 

2.  Rent-charge  —  Personal  Covenant  —  Civil 
Procedure  Act,  1833  (3  &  4  Will.  4,  c.  42),  s.  3—  I 
Real  Propertii  Limitation  Act,  1874  (37  &  38 
Vict.  e.  .57),  s.  1.]— Sect.  1  of  the  Eeal  Property  | 
Limitation  Act,  1874,  qualifies  sect.  3  of  the 
Civil  Procedure  Act,  1833,  so  as  to  limit  to 
twelve  years  since  the  last  payment  or  acknow- 
ledgment the  period  within  which  the  remedy 
upon  a  personal  covenant  to  pay  a  rent-charge 
can  be  enforced. 

Shaw   r.  Crompton,  [1910]  2  K.  B.  370;  80 
[L.  J.  K.  B.  52  ;  103  L.  T.  501— Div.  Ct. 

3.  Legacy  Charged  on  Land — Legatee  Living 
on  Farm  vpon  which  Legacy  is  Charged — 
Payment  of  interest  Iinplied.l — Where  a  legatee 
continues  to  live  on  a  farm  which  is  charged 
with  a  legacy  of  £100  in  his  favour,  an  agree- 
ment that  the  legatee's  board  and  lodging  is  to  be 
in  lieu  of  the  interest  on  the  legacy  may  be 
implied  so  as  to  prevent  the  Statute  of  Limi- 
tations running  against  the  legacy. 
Hamilton  v.  Martin,  45  I.  L.  T.  140— Ross,  J., 

[Ireland. 

VIT.  RIGHTS   TO  REAL    PROPERTY. 

See  also  Sale  of  Land,  No.  10. 

4.  Trespass — Claim  of  Right — discontinuance 
and  Acquisition  of  Possession — Acts  of  Owner- 
ship— Injunction  —  Real  Property  Limitation 
Acts,  1833  ayid  1874  (3  &  4  Will.  4,  c.  27, .?.  3  ;  { 
37  &  38  Vict.  c.  57,  s.  1).]— A  defendant  in  an  j 
action  for  an  injunction  and  damages  for  trespass 
was  the  owner  of  land  divided  from  the  land  of 
the  plaintiffs  by  a  wall  belonging  to  the  plaintiffs, 
and  by  a  strip  of  land,  on  the  defendant's  side  of  I 


the  wall,  the  ownership  of  which  was  in  dispute. 
The  defendant  had  tipped  rubbish  on  his  own 
land  and  also  on  the  disputed  strip  up  to  and 
against  the  wall.  There  was  evidence  that  the 
wall  had  been  built  in  1894  and  1895,  and  that 
the  plaintiffs  had  since  then  made  no  further  use 
of  the  strip  except  occasionally  in  repairing  and 
altering  their  wall ;  and  there  was  some  evidence 
that  the  defendant  or  liis  tenant  had  grazed  cows 
up  to  the  wall.  The  defendant  contended  that 
the  plaintiffs  '  had  discontinued  possessif)n  and 
that  the  defendant  had  acquired  a  good  title 
under  the  Real  Property  Limitation  Acts,  1833 
and  1874. 

Held— that  the  plaintiffs  were  entitled  to 
succeed . 

Observations  on  discontinuance  and  acquisition 
of  possession  under  the  Peal  Property  Limitation 
Acts. 

Kynoch,  Ld.  v.  Rowlands,  55  Sol.  Jo.  617 — 
[Joyce,  J. 

Affirmed  on  Appeal— 132  L.  T.  Jo.  59— C.  A. 

VIII.  MORTGAGOR  AND  MORTGAGEE. 

See  also  Building  Societies,  No.  1. 

6.  Achnowledgment — Administration  Action — 
Claim  for  Payment  of  Principal  and  Interest  — 
Ireland — Ileal  Property  Limitation  Acts,  1833 
and  1874  (3  &  4  Will.  4,  c.  27,  ss.  2,  40  ;  37  & 
38  Vict.  c.  57,  ss.  1,  8).] — In  Ireland,  a  claim  by 
a  legal  mortgagee  for  payment  of  principal  and 
interest  due  on  his  mortgage,  brought  in  in  a  suit 
for  the  administration  of  the  real  and  personal 
estate  of  a  deceased  owner  of  the  equity  of 
redemption,  is  a  proceeding  to  recover  money 
secured  by  a  mortgage  charged  upon  or  payable 
out  of  the  land  within  sect.  8  of  the  Real  Pro- 
perty Limitation  Act,  1874,  and  not  an  action  or 
suit  to  recover  the  land  within  sect.  1  of  that 
Act,  and  consetjuently  the  mortgagee  in  such 
case  can  rely  upon  an  acknowledgment  of  his 
right  given  in  writing  by  the  agent  of  the  owner 
of  the  equity  of  redemption,  as  keeping  alive  a 
mortgage  debt,  which  would  otherwise  have 
become  statute-barred. 

In  re  Lloyd,  Waters  v.  Lloyd,  [1911]  1  I.  R. 
[1.53  ;  45  I.  L.  T.  151- C.  A.,  Ireland. 

IX.  ACTIONS  AGAINST  EXECUTORS. 

See  No.  7,  infra. 

X.  TRUSTEES. 

See  also  Building  Societies,  No.  1. 

6.  Trvst — Payment  to  Wrong  Beneficiary — 
MistaJic  of  Fact— Right  of  Recovery— Lap.se  of 
Time — Limitation  Act,  1623  (21  Jac.  1,  c.  16).] — 
An  action  brought  in  the  Chancery  Division  by 
one  ce.Hui  qxie  trust  against  another  cestui  que 
trust  to  recover  money  wrongly  paid  by  the 
trustee  to  the  latter  under  a  common  mistake  of 
fact  is  in  the  nature  of  a  common  law  action  for 
money  had  and  received,  and  the  Court,  acting 
on  the  analogy  of  the  Limitation  Act,  1623,  will 
hold  the  claim  to  be  barred  after  the  lapse  of 
six  years. 

The  case  would  be  different  if  the  claim  were 
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X.  Trustees — Continued. 

made  in  an  action  in  which  the  Court  was 
ailministering  the  trust  estate.  There,  if  there 
were  assets  to  which  the  overpaid  cestui  que 
trust  was  entitled,  the  Court  would  adjust  the 
accounts  as  between  the  parties  entitled,  and 
lapse  of  time  would  be  no  bar. 

Harris  v.  Harris  ((1801)  29  Beav.  110)  ex- 
plained. 

In  re  Kobinson,  M.\clatien  v.  Public  Trustee, 

[I'Jll]  I  Ch.  502  ;  80  L.  J.  Ch.  381;   104  L.  T. 

331  ;  55  Sol.  Jo.  271— Warrington.  J. 

7.  Lcf/al  Persomil  Ilriin'srntntire — Assets  Paid 
to  Wronr/  Person  Jliuuirrni  hy  Person  En- 
titled—Lapse of  Tunc -Limitation  Act,  1623 
(21  Jac.  1,  c.  IQ)— Trustee  Act,  1888  (51  &  52 
Vict.  c.  59),  s.  8.] — A  legal  personal  represen- 
tative handed  over  assets  to  the  wrong  person 
more  than  six  years  before  the  commence- 
ment of  proceedings  by  the  person  entitled  to 
recover  the  same. 

Held — that  the  claim  was  barred. 
In  re  Croyden,  Hincks  v.  Roberts,  55  Sol. 
[Jo.  632— Eve,  J. 


LIMBTATION   OF   LIABILITY. 

See  Admiralty;  Shipping. 


LIQUIDATED   DAMAGE. 

See  Damages. 


LITERARY   PROPERTY. 

See  Copyright    and    Literary    Pro- 
perty. 


LITERARY   SOCIETIES. 

See  Scientific  and   Literary   Socie- 
ties. 


LIVERPOOL   COURT   OF 
PASSAGE. 

See  Courts. 

LLOYD'S. 

See  Insurance. 

LOCAL   AUTHORITIES. 

See  Local  Government  ;  Negligence  ; 
Public  Health. 


LOCAL  GOVERNMENT. 

col. 

I.  In  General. 

(«)  Accounts  and  Audit         .         .         .  330 
(h)  Areas  and  Boundaries      .         .         .  332 

(t;)  Burials 333 

[No  paragraphs  hi  tliis  vol.  of  the  Digest..] 
(<7)  Bye-laws  (other  than  Building  Bye- 
laws)  and  Local  Acts  .         .         .  333 

(e)  Contracts 334 

(/)  Meetings 335 

((/')  Members,  Officers,  and  Servants. 

(a)  In  General        ....  33G 

(b)  Disqualifications       .         .         .  337 

(/O  Powers 338 

(/)  Practice 338 

(.;■)  Tort 338 

II.  Buildings    and    Building    Bye- 

laws. 
00  Building  Line 338 

IN. I  larnKiiil'bs  in  this  vol.  of  the  Digest! 
(/;)  Continuing  Offence  .         .         .  339 

[Hu  jiaiamailis  in  this  vol.  ol  Hit  liitesl. 

(f)  Crown 339 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Deposit  and  Approval  of  Plans        .  339 

(e)  Exemptions  and  Dispensations         .  339 
|No  paiat;iai.hs  in  this  vol.  of  the  Digest.) 

(/)  Miscellaneous  Bye-laws  .         .         .  339 

Iff)  Notice 340 

(//)  Pes  judicata 340 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/)  Remedies  for  Breach         .         .         .  310 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(.y)  Waterworks 340 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/O  Words  :  "New  Buildings,"  "Build- 
ing," "  Sign,"  "  Letting,"  etc.      .  340 

[No  paragiaj.hs  in  this  vol.  of  the  Digest.] 
(Z)  Housing   and  Town  Planning  Act, 

1909 340 

III.  Miscellaneous       ....  340 
For  Privatk  Strekt  Works,  see  High- 
ways, Streets,  and  Bridges,  XTI. 

,See  also  Electric  Lighting,  No.  3  ; 
Food  and  Drugs;  Highways, 
Nos.  4,  6  ;  Income  Tax,  No.  14  ; 
Magistrates, No.  14  ;  Metropolis; 
Negligence,  No.  l  and  V. ;  Stkeet 
Traffic,  No.  12 ;  Time,  No.  1  ; 
Waters,  No.  5. 

I.  IN   GENERAL. 

(a)  Accounts  and  Audit. 

See  also  No.  18,  infra  ;  Income  Tax,  No.  1  ; 
Insurance,  No.  4. 
1.  Hor rowing  Poivers — Overdraft — Power  to 
Borrow  for  Specific  Ptirposes — General  Orer- 
draft  —  Interest  —  Power  to  Use  Consolidated 
Loans  Fund  for  Fresh  Loaiis — Ultra  vires — 
Local  Government — Municipal  CorjJoration  — 
Urban  Autkority.~\ — The  defendant  corporation 
had  statutory  powers  to  borrow  money  with  the 
sanction  of  the  Local  Government  Board  for  the 
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I.  In  Gener&l—CiDifiin/rd. 

purposes  of  several  umlcrliikiiii^s  wtiicli  they 
were  aiitliorised  to  carry  on,  iiiohuiiiig  the 
sujjply  of  electricity  and  electrical  fittings  and 
the  construction  and  working  of  electric  tram- 
ways. The  corporation  in  1905  applied  to  their 
bank  for  and  obtained  leave  to  overdraw  their 
tfeneral  account  to  the  extent  of  £120,000  for  six 
months.  The  overdraft  was  allowed  on  the 
security  of  their  unexhausted  borrowing  powers. 
At  this  time  they  had  ajjplied  for  but  not  yet 
obtained  tlie  sanction  of  the  JiOcal  Government 
l^>oar(l  to  a  large  loan  for  the  purposes  of  their 
electricity  undertaking.  This  sanction  was 
afterwards  obtained.  The  overdraft  was  renewed 
from  time  to  time  for  different  amounts.  At  the 
commencement  of  this  action  the  limit  stood  at 
i;  50,000,  and  before  the  hearing  the  overdraft 
was  paid  off  altogether.  The  moneys  received 
from  the  overdraft  were  paid  into  the  cor- 
}ioration's  general  account  and  applied  for 
the  purposes  of  all  their  undertakings  indis- 
criminately : — 

Held — that  this  borrowing  by  way  of  over- 
draft was  illegal. 

The  corporation  were  bound  by  their  private 
Acts  to  pay  every  year  into  an  account  called 
the  consolidated  loans  fund  sufficient  moneys  to 
provide  for  the  interest  and  instalments  of 
l>rincipal  to  be  repaid  in  respect  of  all  their  loans, 
which  were  raised  by  the  issue  of  stock.  But 
they  had  power  when  afresh  loan  was  authorised 
to  borrow  from  the  consolidated  loans  fund 
instead  of  issuing  fresh  stock.  They  applied  the 
whole  of  the  consolidated  loans  fund  in  reducing 
their  overdraft  in  anticipation  of  the  assent  of 
the  Local  Government. Board  to  fresh  loans. 

Held — that  this  application  of  the  consoli- 
dated loans  fund  was  illegal. 

Attorney-General  r.  West  Ham  Corpora- 

[tion,   [1910]   2  Ch.  560;    80  L.  J.  Ch.  105  ; 

103  L.  T.  394  ;  74  J.  P.  406  ;  26  T.  L.  R.  683  ; 

9  L.  G.  R.  433— Neville,  J. 

2.  B(irro)ring  Powers  —  Loan  hy  Bank  on 
Seciirit  If  of  Bates — No  Mortgage — Interest — Sur- 
char;ie^PuhUe  Jlealth  Jet,  1875  (38  &  39  Vict. 
e.  55),  s.  283.]  — In  1900  a  local  authority,  under 
the  sanction  of  the  Local  Government  Board, 
borrowed  £600  from  a  bank,  to  be  repaid  with 
interest  within  ten  years,  mortgaging  a  propor- 
tion of  the  rates  as  security.  In  1902,  arrange- 
ments having  been  made  for  the  transfer  of  the 
corporation  account  to  another  bank,  the  latter 
bank  paid  off  the  £600  due  to  the  first  bank,  and 
thus  became  creditors  of  the  local  authority  for 
that  amount.  The  bank  also  agreed  to  finance 
the  local  authority  up  to  £500,000,  and  the  local 
authority  agreed,  if  called  upon,  to  issue  stock. 
The  mortgage  given  to  the  first  bank  was  not 
transferred  to  the  second  bank,  nor  was  any 
mortgage  or  other  document  securing  the  second 
bank  executed  in  its  favour  by  the  local  authority. 
The  payment  of  interest  to  the  second  bank  on 
the  £600  was  disallowed  by  the  auditor  on  the 
ground  that  no  proper  security  had  been  given 
by  the  local  authojity,  as  prescribed  by  sect.  233 
of  the  Public  Health  Act,  1875. 

Held — that   it   being  the   intention    of    the 


parties  that  there  should  be  a  transfer  of  the 
£600  loan  and  of  the  mortgage  securing  it  from 
the  first  to  the  second  bank,  there  had,  in  fact, 
been  no  new  borrowing  on  the  part  of  the  cor- 
poration, and  that  there  had  been  a  sanction 
for  the  old  loan  and  a  security  for  the  same,  and 
tlierefore  that  the  auditor  was  not  right  in  dis- 
allowing the  payment  of  interest  thereon. 

Qiian-e^  whether  the  borrowing  powers  con- 
ferred upon  an  urban  authority  by  sect.  233  of  the 
Public  Health  Act,  1875,  enable  "it  to  borrow  or 
reborrow  money  (for  other  than  temporary  pur- 
poses) without  securing  the  repayment  of  the 
loan  by  a  mortgage  of  the  rates  or  fund  on  the 
credit  of  which  the  money  is  borrowed. 

Decision  of  Div.  Ct.  ([1910]  2  K.  B.  201  ;  79 
L.  J.  K.  B.  659  ;   102  L.  T. 598  ;  74  J.  P.  238  ;  26 
T.  L.  R.  486;    8  L.  G.    R.  588)  reversed  on  a 
further  agreed  statement  of  facts. 
R.  x.  Locke,  [1911]  1  K.  B.  680  ;  80  L.  J.  K.  B 

[358  ;  103  L.  T.  790  ;  75  J.  P.  145  ;   27  T.  L.  r' 
178  ;  55  Sol.  Jo.  139  ;  9  L.  G.  R.  103— C.  K. 

3.  Coronation  Festivities — Prei-iom  Sanction 
of  Local  Gorernment  Board  -Proposed  Bate  to 
Lerij  Expenses  of  Fe.stivities—Ap/>lication  for 
Interim  Injunction— Public  Health  Act,  1875 
(38  &  39  Viet.  c.  o5),  ss.  207,  209,  210,  247— 
Local  Avthorities  {Expenses)  Act,  1887  (50  &  51 
Vict.  c.  72),  s.  3  — Local  Gorernment  Order, 
April  18th,  1911.]— In  April,  1911,  the  Local 
Government  Board,  in  pursuance  of  their 
statutory  powers,  issued  a  general  order  to  all 
local  authorities  whereby  they  sanctioned  before- 
hand "  any  reasonable  expen.ses"  that  might  be 
incurred  by  any  local  authority  in  connection 
with  any  local  public  celebration  on  the  occasion 
of  the  King's  coronation  ;  and  on  May  2nd  the 
defendant  council  passed  a  resolution  that  a  sum 
not  exceeding  three  farthings  in  the  pound  should 
be  expended  out  of  the  rates  in  carrying  out  the 
coronation  festivities  in  the  district.  The  three- ' 
farthings  rate  would  produce  about  £240.  The 
Attorney-General,  at  the  relation  of  certain 
ratepayers,  brought  an  action  against  the  local 
authority  to  restrain  them  from  paying  the  £240 
oiit  of  the  rates  on  the  ground  that  such  payment 
would  be  ultra  vires  and  illegal,  and  apjilied  for 
an  interim  injunction  pending  the  trial  of  the 
action. 

Held— that  it  was  not  a  case  for  an  inter- 
locutory injunction. 

Attormij-General  v.  Merthijr  Tiidfil  Union 
([1900]  1  Ch.  516)  applied.  "    ' 

Attorney-General  r.  East  Barnet  Valley 

[Urban  District  Council,  75  J.   P.  484  ;  9 

L.  G.  R.  913— Neville,  J. 

(b)  Areas  and  Boundaries. 

4.  Unlicensed  Pleasure  Boat — Boundaries  of 
District  —  Jurisdiction  of  Sanitary  Authority 
over  the  Seashore— Public  Health  Acts  Amend- 
ment Act.  1907  (7  Edw.  7,  c.  53),  s.  94.]— F., 
who  resided  outside  the  urban  district  of  W. ', 
brought  his  boat  toW.  and  touted  for  passengers 
on  the  shore  to  go  for  a  sail.  Certain  persons 
got  into  the  boat  from  the  beach. 
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Hkld — that  there  was  evidence  that  F.  was 
plying  for  hire  ;  that  the  natvire  of  a  pleasure 
boat  should  be  ascertained  by  the  use  of  the 
boat  ;  and  that,  although  no  express  evidence 
was  given  as  to  whether  Ihe  boundaries  of  the 
urban  district  extended  below  the  medium  high 
water  mark,  the  magistrates  were  justified  in 
convicting  the  defendant  for  carrying  passengeis 
for  hire  without  a  licence  contrary  to  sect.  9-1  of 
the  Public  Health  Acts  Amendment  Act,  1907. 
Fearon  v.  "Warrenpoint  Urban  District 

[Council,  44  I.  L.  T.  265— Div.  Ct.,  Ireland. 

(c)  Burials. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Bye-laws  (other  than  Building  Bye -laws) 
and  Local  Acts. 

See  also  Street  Traffic,  No.  12. 

5.  Indecent  Language — Annoyance  of  Passen- 
gers— Street  or  Public  Place  —  Puhlic-honse.'] 
— A  bye-law  forbidding  the  use  of  profane, 
obscene,  or  indecent  language  in  any  street 
or  public  place  to  the  annoyance  of  passengers 
cannot  be  held  to  apply  to  language  alleged 
to  be  indecent  used  in  a  public-house  and 
only  heard  by  persons  present  therein. 
RussoN  V.  Button  (No.  2),  104  L.  T.  601  ;  75 

[J.  P.  209  ;  9  L.  G.  R.  5.58  ;  svb  nom.  RussoN 
i:  Button  (No.  1),  27  T.  L.  R.  197— Biv.  Ct. 

6.  Foreshore — Delirering  Address — Place  not 
Ajjpointed  for  the  Pvrjwse  —  Bye-law  —  Ajj- 
procal  iy  Local  Government.  Board — Hastinqs 
Improrement  Act,  1885  (48  &  49  Vict. 
c.  cxcvi.),  s.  198.]— By  sect.  198  of  the  Has- 
tings Improvement  Act,  1885,  the  corporation 
obtained  power  to  make  bye-laws  "  for  the 
preservation  of  order  and  good  conduct  among 
persons  frequenting  the  parades,  stade,  fore- 
shore, and  sands." 

Under  the  above  section  the  corporation  of 
Hastings  made  a  bye-law,  which  was  approved 
by  the  Local  Government  Board,  that  no  per- 
son should  deliver  an  address  on  any  part  of 
the  parades,  stade,  foreshore  or  sands,  except 
on  such  portions  thereof  as  the  corporation 
might  by  notice  appoint  for  the  purpose,  and 
the  corporation  by  notice  from  time  to  time 
appointed  certain  portions  of  the  stade  as 
places  at  which  addresses  might  be  delivered, 
but  these  notices  were  not  submitted  to  the 
Local  Government  Board  for  approval.  The 
appellant,  who  was  a  member  of  the  Salvation 
Army,  conducted  a  religious  service  and  de- 
livered an  address  on  a  portion  of  the  stade 
which  was  not  one  of  the  places  so  appointed, 
and  he  was  convicted  of  contravening  the 
bye-law. 

Held — that  as  the  power  to  fix  the  places  at 
which  addresses  might  be  delivered  was  set 
out  in  the  bye-law  it  was  not  necessary  to  sub- 
mit the  notices  to  the  Local  Government  Board 
for  approval,  and  that  tlie  bye-law  was  valid, 
and  therefore  the  conviction  must  be  affirmed. 
Slee  v.  Meadows,  105  L.  T.  127  ;  75  J.  P. 
[246  ;  9  L.  G.  R.  517— Div.  Ct. 


7.  Touting  for  Hacltncy  Carriage  in  Puhlic 
Thoroughfare  —  Bye-laio  —  Private  Land  at 
Street  Corner.']  —  The  respondent  was  sum- 
moned for  touting  for  a  hackney  carriage  in  a 
public  thoroughfare  contrary  to  a  bye-laW 
which  provided  :  "  A  person  shall  not  in  any 
public  thoroughfare  in  the  district  tout  for  a 
hackney  carriage."  The  facts  were  that  the 
respondent  stood  on  a  triangular  piece  of  land 
at  a  street  corner  touting  for  hackney  car- 
riages, having  received  permission  from  the 
freeholders  of  the  piece  of  land  to  stand  on  it 
for  the  purpose  of  his  business.  The  land 
where  the  respondent  stood  was  always  open 
for  the  public  to  pass  over,  and  the  street 
(including  the  piece  of  land)  had  been  de- 
clared a  public  highway. 

Held— that  the  fact  that  the  piece  of  land 
on  which  the  respondent  stood  belonged  to 
private  persons  did  not  prevent  his  act  from 
being  an  offence  against  the  bye-law. 
Derham  v.  Strickland,  104  L.  T.  820  ;  75 
[J.  P.  300  ;  9  L.  G.  R.  528— Div.  Ct. 

(e)  Contracts. 
See  also  Arbitration,  Nos.  4,  5  ;  Build- 
inOt  Contracts,  No.  1. 

8.  Employment  of  Architect  —  No  Contract 
under  Seal—  Dismissal  of  Architect  before  Work 
Completed — Right  to  B.ecover  on  quantum  meruit 
—Practice-— Particulars    of    Damage — Verdict 

for  larger  Amount.'] — At  a  meeting  of  the  defen- 
dant council  it  was  verbally  resolved  that  the 
plaintiff  should  be  employed  as  joint  architect 
for  the  erection  of  a  kursaal  which  the  defen- 
dants were  authorised  under  a  private  Act  to 
erect.  There  was  no  contract  under  seal.  The 
plaintiff  prepared  plans,  and  for  some  time  did 
work  in  pursuance  of  the  resolution,  but  before 
the  work  was  finished  he  was  dismissed.  In  an 
action  for  damages  for  breacli  of  contract,  and, 
alternatively,  on  a-  quantum  meruit,  the  jury 
awarded  damages  on  the  quantum,  meruit  in 
excess  of  the  amount  claimed  by  the  plaintiff  in 
his  particulars. 

Held — (1),  following  Lawford  v.  Billericay 
Rural  District  <7y?<«cJZ([1903]  1  K.  B.  772),  that 
the  defendant  council,  having  received  the  benefit 
of  the  work,   were  liable  to  the  plaintiff  on  a 
quantum  meruit ;  but  (2)  that  it  was  not  com- 
petent to  the  jury  to  award  damages  in  excess  of 
the  amount  claimed  by  the  particulars  in  the 
absence~of  any  evidence  by  the  plaintiff"  that  the 
amount  claimed  by  him  was  inadequate. 
Hodge  r.  Matlock  Bath  and  Scarthin  Nick 
[Urban  Bistrict  Council  and  Nuttall, 
75  J.  P.  65  ;  27  T.  L.  R.  129  ;  8  L.  G.  R.  1127 
— C.  A. 

9.  S'al — "  Value  or  Amount''  exceeding  £50 
—Public  Health  {Ireland)  Act,  1878  (41  & 
42  Vict.  c.  52),  .?.  201  (1).]— The  "value  or 
amount"  of  a  contract  within  the  meaning  of 
the  Public  Health  (Ireland)  Act,  1878,  sect.  201, 
sub-sect.  1,  which  enacts  that  "every  contract 
made  by  a  sanitary  authority  whereof  the  value 
or  amount  exceeds  -P^O  shall  be  in  writing,  and 
sealed  with  the  common  seal  of  such  authority," 
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is  the  .iinouiit  which,  in  the  lit^ht  of  the  facts 
within  the  contemplntion  of  the  parties,  and  in 
reference  to  which  the  contract  is  made,  would 
be  recoverable  by  the  contractor  from  the 
sanitary  authority  on  completion. 

MuNRo  /•.  Mallow  Urban  District  Council, 
[lltll]  2  1.  R.  130— Div.  Ct.,  Ireland. 


10.  TToxpitdl  —  Joint  Uxer  hij  Several  Local 
Anthoritips —  Eittahlishment  E.rpensrx  Appo)'- 
tioupd — JiiiJi/iiienf  for  Arrears  of  E.rpemes — 
Writ  Lttiued  more  than  Six  Months  after  Arrears 
Accrued  Due — Excusable  Delay—  Mandamus  to 
Levy  a  liate—Pvhlic  Health  Act,  1875  (38  &  39 
Yict.  c.  0.5),  ss.  210,  230 — Local  Government  Act, 
1894  (56  &  57  Vict.  c.  73),  s.  68.]— Three  deeds 
entered  into  between  the  plaintiffs  and  the 
defendants  or  their  predecessors  in  title  con- 
tained an  arrangement  with  reference  to  the 
building  and  management  of  a  hospital.  Under 
the  arrangement  an  estimate  of  the  maintenance 
expenses  was  made  up  in  advance  on  March  31st 
in  each  year,  and  the  various  authorities  from 
time  to  time  duly  paid  their  respective  propor- 
tions, but  on  April  11th,  1906,  the  defendants 
served  on  the  plaintiffs  a  notice  purporting  to 
determine  the  three  deeds  and  their  liability 
thereunder  as  from  October  11th,  1906,  and  from 
that  date  ceased  to  use  the  hospital  and  declined 
to  pay  any  portion  of  the  establishment  expenses. 
The  plaintiffs  alleged  that  the  notice  was  invalid, 
and  after  long  negotiations  commenced  this 
action  in  December,  1909. 

Held — that  the  notice  was  invalid,  and  that 
the  first  and  third  deeds  were  valid  and  still 
subsisting  ;  that  the  judgment  in  the  action  was 
itself  a  charge  within  the  meaning  of  sect.  210 
of  the  Public  Health  Act,  1875  ;  and  that,  as 
under  the  circumstances  there  had  been  excus- 
able delay  in  bringing  the  action,  the  plaintiffs 
were  entitled  to  judgment  for  the  arrears  due  from 
the  defendants  and  to  a  mandamus  commanding 
the  defendants  to  levy  a  rate  to  satisfy  the 
amount  of  the  judgment. 

WOLSTANTON  UNITED  URBAN  DISTRICT  COUN- 
[CIL  V.  TUNSTALL  URBAN  DISTRICT  COUNCIL, 
[1910]  2  Ch.  .347  ;  79  L.  J.  Ch.  522  ;  103  L.  T. 
98  ;  74  J.  P.  353  ;  8  L.  G.  R.  870— Neville,  J. 

On  appeal,  order  varied  by  consent  ([1911] 
1  Ch.  229  ;  80  L.  J.  Ch.  418  ;  103  L.  T.  473  ;  75 
J.  P.  203  ;  9  L.  G.  R.  557— C.  A.). 


duly  elected  chairman  by   the  members  of  the 

new  council. 

R.  r.  Rowlands,  Ex  parte  Beesley,  [1910] 

[2  K.  B.   9.30;  80  L.  J.  K.  B.  123  ;  103  L.  T. 

311  ;  74  J.  P.  453  ;  26  T.  L.  R.  658 ;  54  Sol.  Jo. 
750  ;  8  L.  G.  R.  923— Div.  Ct. 

12.  Election  of  Lord  Mayor — Majority  of  the 
Members  Present — Members  Present  h/t  not 
Voting — Municipal  Corporations  (^Ireland')  Act, 
1840  (3  &  4  Vict.  c.  108),  ss.  83,  92.]— At  an 
election  under  the  Municipal  Corporations  (Ire- 
land) Act,  1840,  all  acts  and  questions  may  be 
done  and  decided  by  the  majority  of  the  members 
who  shall  be  present  at  the  meeting  held  in 
pursuance  of  the  Act. 

Held — that  the  majority  must  be  a  majority 
of  the  total  members  present,  whether  voting 
or  not,  and  that  where  forty-nine  members 
of  a  council  were  present  and  twenty-two 
voted  for  one  candidate  for  office,  and  twenty- 
one  voted  for  another  candidate,  and  six 
abstained  from  voting,  there  was  not  a  sufficient 
majority  to  entitle  the  candidate  who  had  got 
twenty-two  votes  to  hold  office. 


R.  (SisK)   V.  Donovan,  45  I.  L. 


T.   24— C.  A., 
[Ireland. 


(g)  Members,  Officers  and  Servants. 

See  also  Libel  and  Slander,  No. 
Poor  Law,  No.  5. 


(rt)  Ln  General. 
Council — Member 


13.  Borough 
-"  Office  '■ — Power    to   Resign.'] 


(f)  Meetings. 

11.  Urban  District  Council — Newly -elected 
Council — Election  of  Cfiairman — Rigfit  of  Former 
Cliairman  to  Preside  and  Give  Casting  Vote- 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
Scfied.  I.,  1  (3).]— The  right  to  act  as  a  chair- 
man of  a  district  council  meeting  depends  upon 
membership  of  the  council.  Therefore,  the 
chairman  of  a  retiring  council  ceases  to  be  chair- 
man of  the  council  when  it  goes  out  of  office,  and 
cannot  act  as  chairman  of  the  newly-elected 
council  in  virtue  of  his  former  office  unless  he  is 


of   Committee 
„     ^     -A    councillor 
who  has   been  appointed   a  member  of   com- 
mittee  of  a   municipal   corporation  is  not  as 
such  the  holder  of  a  "  public  office  "  at  common 
law,  and  he  may  therefore  competently  resign 
his   membership   of   the  committee. 
R.    V.    Sunderland    Corporation,     [1911]    2 
[K.    B.    458  ;    80   L.    J.    K.    B.    1337  ;    105 
L.   T.   27  ;    9   L.   G.   R.   928  ;    sub  nom.   R. 
V.    Sunderland    Corporation,    Ex     parte 
Crawford,  75   J.    P.    365  ;    27   T.    L.    R. 
385— Div.   Ct. 


14.  Vestry  Clerft—Duties— Lists  of  Voters— 
Owners'  Return  —  Verification  —  Salary— Man- 
damus —  Vestries  Act,  1850  (13  &  14  Vict. 
c.  57),  ss.  7,  8.]— Although  the  preparation  of 
the  parliamentary,  county,  and  parochial  lists 
is  part  of  the  duty  of  the  vestry  clerk,  yet  he 
is  not  bound  at  his  own  expense  or  as  part  of 
his  duty  to  carry  out  the  independent  verifica- 
tion of  the  owners'  returns. 

Where  the  overseers  have  refused  to  pay  the 
vestry  clerk  on  demand  his  salary,  chargeable 
on  the  poor  rate  under  sect.  8  of  the  Vestries 
Act,  1850,  and  directed  to  be  paid  by  an  order 
of  the  Local  Government  Board,  the  vestry 
clerk's  proper  remedy  is  by  way  of  mandamus 
to  the  overseers  to  pay  the  salary. 
R.  V.  Davies,  [1911]  2  K.  B.  669  ;  sub  nam. 

[R.   V.  Davies,  Ex  parte  Peake,  80  L.  J. 

K.  B.  993  ;    104  L.  T.  778  ;   75  J.  P.  265  ; 
.  9  L.  G.  R.  564— Div.  Ct. 
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I.  In  General — ( onthmrd. 

(J)')  Disqualljication. 

15.  Urhan  District  Cmmcillor — Disqualifica- 
tion— Joint  Hospital  Committee  for  Two  Dis- 
tricts—  Clerh  of  Committee— Paid  Office  vnder 
Council— Local  Gorernment  Act,  1894  (ofi  & 
57  Vict.  c.  73),  s.  46.] — By  an  agreement 
between  the  corporation  of  a  borough  and  the 
council  of  an  urban  district  a  joint  committee 
was  formed  for  the  purpose  of  providing  hos- 
pitals for  the  use  of  the  inhabitants  of  the 
borough  and  district  jointly,  half  the  com- 
mittee being  appointed  by  the  corporation  and 
half  by  the  district  council.  The  appellant 
was  appointed  by  the  committee  as  their 
salaried  clerk,  and  was  paid  his  salary  by  them 
out  of  funds  which  were  in  part  derived  from 
contributions  by  the  corporation  and  the  dis- 
trict council  respectively.  » 

Held — that  the  appellant  was  the  holder  of 
"  a  paid  oflBce  under  the  district  council  " 
within  the  meaning  of  sect.  46  of  the  Local 
Government  Act,  1894,  and  consequently  was 
disqualified  from  being  a  member  of  that 
council,  none  the  less  because  the  corporation 
joined  in  his  appointment  and  in  the  payment 
of  his  salary. 
Greville-Smith  v.  Tomlin,  [1911]  2  K.  B.  9  ; 

[80  L.   J.   K.  B.   774  ;    104  L.  T.   816  ;   75 
J.  P.  314  ;   9  L.  G.  E.  598— Div.  Ct. 

16.  Guardians  and  District  Councillors  — 
A hsence  —  Illness  —  Notice  —  Local  Gorernment 
Act,  1894  (56  &  57  Vict.  c.  73), «.  46  (6),  (7).] 
— If  a  guardian  or  district  councillor  is  absent 
from  meetings  of  the  board  or  council  for 
more  than  six  months  consecutively  through 
illness,  it  is  not  necessary  for  him  to  give 
notice  of  his  illness  to  the  board  or  council  in 
order  that  he  may  not  be  disqualified  under 
sect.  46  (6)  of  the  Local  Government  Act, 
1894. 

Semhle,  that  if  his  absence  is  not  due  to  ill- 
ness he  is  disqualified  from  acting,  at  all 
events  until  his  excuse  has  been  considered 
and  accej^ted  by  the  board  or  council,  and  he 
cannot  by  merely  r&suming  attendance  after- 
wards do  away  with  the  disqualification. 

R.    V.    HUNTON,    Ex    PARTE    HODGSON,    75    J.    P. 

[335  ;  9  L.  G.  R.  751— Div.  Ct. 

17.  Election  —  Councillor  —  Alderman  — 
Mayor —  Interest  in  Contract — Disqualification 
■ — "  Beinq  a  Councillor  " — Municipal  Corpoin- 
tions  Act,  1882  (45  &  46  Vict.  c.  50),  ss.  12, 
14,  15,  73.] — The  Municipal  Corporations  Act, 
1882,  sect.  14,  sub-sect.  3,  provides  that  "  a 
person  shall  not  be  qualified  to  be  elected  or  to 
be  an  alderman  unless  he  is  a  councillor  or 
qualified  to  be  a  councillor  ";  and  by  sect.  15, 
sub-sect.  1,  "  the  mayor  shall  be  a  fit  person 
elected  by  the  council  from  among  the  alder- 
men or  councillors  or  persons  qualified  to  be 
such."  By  sect.  12,  sub-sect.  1,  "a  person 
shall  be  disqualified  for  being  elected  and  for 
being  a  councillor  if  and  while  he  .  .  .  (c) 
has  .  .  .  any  interest  in  any  contract  .  .  . 
with  .   .   .  the  council." 


The  respondent,  who  had  been  a  member 
of  the  council  of  a  borough  since  before  1897, 
was  on  November  1,  1909,  re-elected  a  coun- 
cillor. The  respondent  was  at  that  date,  and 
continued  to  be  until  January  3,  1911,  in- 
terested in  a  contract  with  the  council  of  the 
borough.  On  November  9,  1910,  the  respon- 
dent was  elected  alderman  and  mayor  of  the 
borough. 

Held — that  as  the  respondent's  election  as 
councillor  on  November  1,  1909,  had  not  been 
called  in  question  within  twelve  months  after 
the  election,  it  must  under  sect.  73  of  the 
Act  be  deemed  to  have  been  a  good  and  valid 
election;  that  his  continued  interest  in  the 
contract  did  not  ipso  facto  vacate  his  office  of 
councillor,  though  it  rendered  him  liable  to 
penalties  under  sect.  41  and  possibly  to  be 
ousted  by  a  writ  of  quo  warranto;  that  the 
respomdent  was  therefore  a  councillor  at  the 
date  of  his  election  as  alderman  and  mayor  and 
was  not  disqualified  from  election  to  those 
offices. 
FoREESTER  V.   NORTON,   [1911]    2  K.   B.   953; 

rSO  L.  J.  K.  B.  1288  ;    105  L.  T.  375  ;   75 

J.   P.   510  ;    27  T.  L.   R.   542  ;    55   Sol.   Jo. 
668  ;  9  L.  G.  R.  991— Div.  Ct. 

(h)  Powers. 

See  1^0.  1,  supra;  Electric  Lighting, 
No.  1. 

(i)  Practice. 

18.  Documents  in  Possession  of  Council  — 
Riglit  of  Ratepayer  to  Inspect — Local  Govern- 
ment Act.  1894  (.56  &  57  Vict.  c.  73),  .v.  58.]— The 
right  given  by  sect.  58  of  the  Local  Govern- 
ment Act,  1894,  to  a  parochial  elector  to  in- 
spect and  take  copies  from  books,  accounts, 
and  documents  belonging  to  or  under  the  con- 
trol of  the  local  authority  is  only  a  right  given 
to  him  in  his  capacity  of  a  ratepaj^er;  therefore 
where  a  parochial  elector  sought  inspection  of 
cases  submitted  by  the  local  authority  for  the 
opinion  of  counsel  and  counsel's  opinions 
thereon,  in  connection  with  a  dispute  and 
threatened  litigation  between  him  and  the  local 
authority  as  to  the  repair  of  a  certain  high- 
way :  — 

Held — that  the  cases  and  opinions  were 
"  documents  "  within  the  meaning  of  the  sec- 
tion, but  that  under  the  circumstances  and  in 
the  exercise  of  its  discretion  the  Court  would 
not  enforce  the  parochial  elector's  right  of 
inspection  by  mandamus. 
R.    V.    GoDSTONE   Rural    District    Council, 

[1911]  2  K.  B.  465  ;   80  L.  J.  K.  B.  1184  ; 

105  L.  T.  207  ;   75  J.  P.  413  ;  27  T.  L.  R. 
424  ;  9  L.  G.  R.  665— Div.  Ct. 

(j)  Tort. 

See  Negligence,  V. 

IT.  BUILDINGS  AND  BUILDING  BYE- 
LAWS. 

See  also  Highways,  No.  18. 

(a)  Building  Line. 

[No  paragi-aph.s  in  tins  vol.  of  tlie  l>igest.] 
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Tl.  Buildings  and  Building  Bye-laws— f^ '<'//)'/ w(/^^/. 

(b)  Continuing  Offence. 
IN.   I'.-iiii-Kii.li.s  ill  Ihis  vol.  of  the  Digest.) 

(c)  Crown. 

[Xo  parayi.'iplis  in  this  vol.  of  the  Di^'est.] 

(d)  Deposit  and  Approval  of  Plans. 

19.  Neio  Jiullilimi — Plan  in  Accordance  tvith 
Bye-laws — General     Objection — RUjlit    to    Re- 

f-uxe  Approval  —  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  25.]— A  builder  sub- 
mitted to  au  urban  sanitary  authority  a  plan 
for  a  cottage  on  a  beach  site,  the  plan  show- 
ing a  proposal  to  construct  a  drain  and  a 
cesspool  for  the  purpose  of  dealing  with  the 
sink  water.  The  plan  was  in  accordance  with 
the  bye-laws.  The  surveyor  to  the  sanitary 
authority  advised  them  that  as  the  whole  of 
the  drainage  system  was  below  the  level  of 
ordinary  spring  tides  the  cesspool  would  at 
such  times  become  filled  with  sea  water  and 
the  drainage  system  would  be  rendered  in- 
operative. The  sanitary  authority  conse- 
quently disapproved  the  plan,  on  the  ground 
that  the  plan  would  provide  no  effectual 
drainage  and  that  no  satisfactory  system  of 
drainage  bad  been  submitted. 

Held — that   the  sanitary   authority   had  no 
right    to   refuse    their    approval    to    the    plan 
because   of   a   general   objection    outside     the 
merits  of  the  plan  itself. 
R.     V.     Bexhill     Corporation,     Ex      parte 

[Cornell,  75  J.  P.  385  ;   9  L.  G.  R.  641— 
Div.  Ct. 

(e)  Exemptions  and  Dispensations. 

(No  l.i.i:.t;i:iihs  iii  lliis  \..l.  ol  Uie  Dl^i-Sl.] 

(f)  Miscellaneous  Bye-laws. 

20.  Heuiht  of  Puunnst—Soillcrii—Iioom  Con- 
strncted  so  tliat  it  nuni  he  Used  for  Human 
Habitation.'] — The  respondents  were  summoned 
for  infringement  of  a  bye-law  that  "  every 
person  who^  shall  erect  a  new  building,  and 
shall  construct  any  room  therein  so  that  it 
may  be  used  for  human  habitation  ...  if 
such  room  is  not  intended  to  be  used  as  a 
sleeping-room  .  .  .  shall  construct  such  room 
so  that  it  shall  be  not  less  in  any  part  thereof 
than  9ft.  in  height."  It  was  proved  that 
the  respondents  constructed  three  cottages, 
each  of  which  contained  a  scullery  which  was 
only  8  ft.  3  in.  in  height.  The  sculleries 
contained  only  a  slopstone  and  stone  bench  and 
no  fireplace  or  flue,  and  they  were  not  of 
sufficient  size  for  taking  meals  or  sleeping. 
The  justices  found  that  the  sculleries  were 
not  rooms  which  might  be  used  for  human 
habitation. 

Held — that  as  there  was  no  rule  of  law 
that  the  magistrates  must  find  that  the  scul- 
leries, being  without  fireplaces,  were  con- 
structed so  that  they  might  be  used  for  human 
habitation,  their  decision  was  right. 
Bain  v.  Compstall  Co-operative  Society,  103 

[L.  T.  759  ;  75  J.  P.  76  ;  9  L.  G.  R.  75— 
Div.  Ct. 


(g)  Notice. 
See  Public  Health,  No.  1. 

(h)  Ees  Judicata. 

[No  paragraphs  in  this  voL  of  the  Digest.] 

(i)  Eemedies  for  Breach. 

[No  paraxial  hs  in  Uiis  vol.  of  the  Digest.] 

(j)  Waterworks. 
(NoparagraphB  In  this  vol.  of  the  Digest] 

(k)  Words  :     "New    Buildings,"     "Building," 
"  Sign,"   "Letting,'  etc. 

[No  paragraj.hs  in  thi.s  voL  of  the  Digest.] 

(1)  Housing  and  Town  Planning  Act,  1909. 

21.  Iiisanltanj  I)irr]lin<ix  —  Closhuj  Order  — 
Stiihitonj  Fortn'—Oinlsslon  of  Note  to  Form — In- 
jiiiirtion— Local  (iorcninicnt  Order,  January  11, 

1910,  F.rni  o  —  Honxhiif,  Town  Planninf/, 
etc.,  Act,  1909  (9  Edw.  7,  c.  U),  ss.  17,  39, 
41.] — A  local  authority  in  exercise  of  their 
powers  under  sect.  17,  sub-sect.  2,  of  the  Hous- 
ing, Town  Planning,  etc..  Act,  1909,  served 
a  closing  order  upon  the  owner  of  a  dwelling- 
house  in  their  district  on  the  ground  that  it 
was  in  a  state  so  dangerous  or  injurious  to 
health  as  to  be  unfit  for  human  habitation. 
The  closing  order  followed  the  statutory  form 
prescribed  by  an  Order  of  the  Local  Govern- 
ment Board  made  under  sect.  41  of  the  Act, 
except  that  it  omitted  the  "  note "  at  the 
foot  of  the  form  setting  out  sect.  17,  sub- 
sect.  3,  of  the  Act,  which  gives  an  owner 
served  with  such  an  order  the  right  of  appeal 
to  the  Board  within  fourteen  days  after  the 
service  of  the  order  upon  him  : — 

Held — that  the  "  note  "  was  a  material  part 
of  the  statutory  form,  and  that  its  omission 
rendered  the  proceedings  of  the  local  authority 
invalid. 

An  injunction  was  accordingly  granted  re- 
straining the  local  authority  from  proceeding 
to  enforce  the  closing  order. 
Rayner  v.  Stepney  Corporation,  [1911]  2  Ch, 

[312  ;   80  L.  J.  Ch.  678  ;   105  L.  T.   362  ; 

75  J.  P.  468  ;  27  T.  L.  R.  512— Neville,  J. 

III.  MISCELLANEOUS. 

22.  Old  Aye  Fen.nons— Statutory  Conditions^ 
Attainment  of  Serenty  Years  of  Aye— Pension 
Allowed  by  Local  Pension  Committee — No  Appeal 
—  '■'■Final  and  Conclusive" — Re-investiyation — 
Old  Aye  Pensions  Act,  1908  (8  Edw.  7,  c.  40), 
ss.  1,  2,  7,9.] — If  a  person  is  not  seventy  when 
the  Old  Age  Pensions  Act,  1908,  is  applied 
the  jurisdiction  upon  which  the  procedure 
depends  is  taken  away.  The  statutory  conditions 
(the  leading  one  of  which  is  that  the  age  of 
seventy  must  be  attained)  apply  to  the  receipt, 
as  well  as  to  the  granting,  of  a  pension,  and  a 
question  as  to  the  fulfilment  or  the  continuance 
of  the  fulfilment  of  these  conditions  may  be 
raised  at  any  time. 

A  person  had  been  allowed  an  old  age  pension 
by  the  local  pension  committee  on  the  basis 
that  she  was  seventy  years  of  age,  and  no  appieal 
was  brought  within  the  prescribed  time  against 
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III.  Miscellaneous — Coiithmcd. 
thattiecision.  Upon  a  question  subsequently 
raised  by  the  pension  officer  to  the  effect  that  the 
person  had  not  faltilled  the  statutory  conditions, 
inasmucli  as  she  had  not  attained  the  age  of 
seventy,  the  Local  Government  Board,  on  appeal, 
decided  that  she  was  not  entitled  to  receive  any 


Held — that  they  had  jurisdiction  to  enter 
upon  the  re-investigation,  notwithstanding  the 
words  of  sect.  7,  sub-sect.  2,  of  the  Act  that  the 
decision  of  a  committee,  if  unappealed  from, 
shall  be  "  final  and  conclusive." 

Decision  of  C.  A.,  Ireland  ([HHl]    2  T.  11.  S8  ; 
45  I.  L.  T.  21),  affirmed. 
Murphy  v.  R.,  [1911]  A.  C.  401  ;  80  L.  J.  P.  C. 

[121  ;   104  L.  T.  788  ;  75  J.  P.  417  ;  27  T.  L.  R. 


104  L.  T 
453  ;  o5  Sol.  Jo.  518  ;  9  L.  G.  R.  675  ;  [1911]  2 
I.  R.  578  ■      "       -   -      — 


45  I.  L.  T.  161— H.  L.  (1.), 


23.  Old  Age  Pensions — Appeal  to  Local  Gorern- 
meitt  Board — Notice  of  Appeal  Being  TaJien — 
Bight  to  he  Heard— Old  Age  Pensions  Act,  1908 
(8  Edw.  7,  c.  40).]— The  Local  Government 
Board  is  bound  to  notify  an  applicant  for  an  old 
age  pension  of  the  fact  that  an  appeal  has  been 
taken  from  the  local  pension  committee,  which 
had  awarded  a  pension,  but  the  Local  Govern- 
ment Board  is  not  bound  to  give  any  notice  of 
the  time  or  place  of  hearing  such  appeal,  and 
it  is  entirely  within  the  discretion  of  the  Board 
to  allow  the  applicant  to  give  evidence  at  the 
hearing  of  the  appeal  if  he  has  expressed  before- 
hand his  wish  to  do  so. 

How  far  the  principle  of  res  judicata  applies 
to  applications  under  the  Old  Age  Pensions  Act, 
1 908,  considered. 

R.  (Cairns)    r.   Local    Government  Board 

[  (Ireland)  and    County    Tyrone  Local 

Pension  Committee,  [1911]  2  I.  R.  381  ;  45 

I.  L.  T.  46— Div.  Ct.,  Ireland. 


LONDON,   PORT  OF. 


See     Waters     and    Watercourses  ; 
Shipping  and  Navigation. 


LOTTERIES. 

See  Gaming  and  Wagering. 
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I.  Summary  Reception  Order      .  342 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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LOCOMOTIVES. 

See     Highways  ;       Railways     ai^d 
Canals  ;  Strket  Traffic. 


LODGING  HOUSES. 

See  Landlord   and   Tenant  ;    Public 
Health. 


LONDON. 

See  Metropolis. 


LONDON    BUILDING   ACT. 

See  Metropolis. 
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III.  Committee 
IV.  Vesting  Order 

[No  paragraphs  in  thi.s  vol.  of  the  Digest.] 

V.  Property    and     Capacity     of 
Lunatic 343 

VI.  Maintenance        ....  343 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  Creditors 343 

[No  paragT-aphs  in  this  \ol.  ni  liie  Digtst.) 

VIII.  Contracts 343 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

IX.  Pauper  Lunatics        .        .        .  343 
X.  Foreign  Lunatics       .        .        .  343 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

I.  SUMMARY  RECEPTION  ORDER. 

[No  paragrai  lis  in  this  vol.  oi  lli.    I  i.  i>t.l 

II.  PRACTICE. 

See  also  Practice,  No.  14. 

1.  Committee  of  Estate — Application  by  Person 
Found  Incapable  of  Managing  his  Affairs  to 
Attend  Proceedings  ■ —  Application  by  Wife — 
Bides  in  Lunacy,  r.  39.]— In  1906  Lord  T.  was 
found  to  be  a  person  incapable  of  managing  his 
affairs,  but  capable  of  managing  himself.  A 
committee  of  the  estate  was  appointed,  and  the 
{)eison  who  in  default  of  issue  male  to  Lord  T, 
was  the  next  heir  to  the  title  and  also  tenant 
for  life  in  remainder  of  the  settled  estates  was 
given  liberty  to  attend  generally  upon  the  pro- 
ceedings. Since  the  management  of  the  estabe 
was  taken  over  by  the  committee  the  income 
received  by  Lord  T.  had  increased  from  a  nominal 
sum  to  about  £800  per  annum.  In  1911  Lord 
T.  and  his  wife  applied  that  they  or  one  of  them 
might  be  at  liberty  to  attend  the  future  proceed- 
ings in  the  matter  generally  at  the  expense  of 
the  estate. 

Held— that  the  application  must  be  rt fused. 

In  re  Marquess  Townshend,  [1911]  W.  N. 

[199  ;  28  T.  L.  R.  12— C.  A. 
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III.  COMMITTEE   AND   RECEIVER. 

<sVr  \o.  1,  supra. 


IV.  VESTING  ORDER. 

[Xoiiava-iaiilis  in  Uiis  vol.  oft 


DiK'^st.] 


V.  PROPERTY  AND  CAPACITY  OF  LUNATIC. 

)SV  (llsd  No.   1,  sll/iJ'il  ;    I'llACTICE,  No.  14. 

2.  Spocljic  Txtidnj — Test  (dor  lecoming  Lunatic 
— Sale  under  Order  hi,  Lunacy — Ademption — 
lUcorery  of  Sanity  Shortly  before  Death — 
Lumen' Act,  1890  (53  Vict,  c'.h),  s.  123.]— Under 
sect.  123  of  the  Lunacy  Act,  1890,  a  specific 
leg:acy  in  a  will  made  l)y  a  person  who  after- 
wards becomes  a  lunatic  but  recovers  his  sanity 
shortly  before  death,  is  not  adeemed  by  a  sale  of 
the  subject-matter  of  the  leyacy  under  an  order 
made  under  the  Act,  if  there  is  no  evidence  that 
he,  on  recovering  his  sanity,  elected  to  take  bis 
property  into  his  own  possession  and  manage- 
ment. 
In  ee  Palmer,  Thoma s  r.  Marsh,  [  1 91 1  ]  W.  N. 

[171  ;  131  L.  T.  Jo.  269  ;  46  L.  J.  N.  C.  534— 
Neville,  J. 

VI.  MAINTENANCE. 

[No  paiagraplis  in  this  vol.  of  the  Digest.] 

VI T.  CREDITORS. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

VIII.  CONTRACTS. 

(No  paragraphs  in  lliis  vol.  of  the  Digest.] 

IX.  PAUPER  LUNATICS. 

See  Poor  Law,  No.  2. 

X.  FOREIGN  LUNATICS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


MACHINERY. 

See  Factories  and  Workshops  ; 
Negligence;  Patents;  Rates 
AND  Rating. 
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Disqualification  of  Justices 
Powers    op 
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III.  Procedure       .... 

IV.  Appeals. 

(fl)  To  Quarter  Sessions 
(h)  By  Special  Case 

V.  Actions  against  Magistrates 
I.  DISQUALIFICATION  OF  JUSTICES. 
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1.  lllas — Adjiidici/ti/ig  Mag iiit rate  a  Witne.is- 
Materlality  of  Evidence.] — At  the  hearing  of 


summons  for  assault,  one  of  the  presiding  jus- 
tices, K.,  had  been  summoned  and  was  called 
as  a  witness  for  the  complainant.  He  was 
sworn,  but  as  he  knew  nothing  about  the  case, 
he  was  unable  to  give  evidence  material  to 
the  issue.  He  then  resumed  his  seat  on  the 
bench  without  objection.  The  justices  unani- 
mously  convicted  the   defendant. 

Held — that  as  K.'s  evidence  was  not 
material  to  the  case  he  was  not  disqualiTicd 
from  adjudicating,  and  the  conviction  must 
stand. 

R.  (Donelly)  v.  Justices  of  County  Tyrone, 
[45  I.  L.   T.  264— Div.  Ct.,  Ireland. 

2.  Bia.^ — Speech  at  Political  Meeting — 3Iagis- 
trate  nut  Sliowing  Cause — Costs.'] — G.,  a  mem- 
ber of  Parliament  and  justice  of  the  peace, 
stated  in  a  speech  that  0.  (a  political 
opponent)  had  been  "  organising  for  weeks  " 
a  disturbance  in  which  M.,  a  supporter  of 
G.,  was  alleged  to  have  been  assaulted  by  0. 
0.  was  afterwards  convicted  on  a  summons 
for  assault  at  the  suit  of  M.  heard  by  magis- 
trates of  whom  G.  was  one. 

Held — that  there  was  sufficient  evidence  of 
bias  to  vitiate  the  conviction,  and  that  the 
Court  had  jurisdiction  to  make  G.,  who  was 
not  showing  cause,  pay  the  costs. 
R.  (O'Leary)  v.  Justices  of  County  Cork,  45 
[I.  L.  T.  3— Div.  Ct.,  Ireland. 

II.  JURISDICTION  AND  POWERS  OF  JUS- 
TICES. 

See  also  ANIMALS.  No.  1  ;  Criminal 
Law,  No.  75  ;  Friendly  Societies, 
No.  2  ;  Husband  and  Wife,  No.  38  ; 
Rates,  No.  14 ;  Street  Traffic, 
No.  2. 

3.  Consent  of  Defendant  to  he  tried  Sumniarilg 
— Ecidenee  gtren  hy  Defendant  and  his  Witne.^.v's 
— Snhseqiicnf  Committal — Siimniai'y  Jnrisdietion 
Act.  1879  (42  &  43  Vict.  c.  49),  A^s^  12.  24.  27 
— i\y  Statutory  Caution— Indictahle  OffeneesAet, 
1848  (11  &  12  Vict.  c.  42).  s.  \S-~  Indict  meat  at 
Quarter  Ses.vons — True  Bill — furisdiction  (f 
Quarter  Sessions.] — The  power  of  a  court  of 
summary  jurisdiction  under  sect.  12  of  the  Sum- 
mary Jurisdiction  Act,  1879,  to  commit  a  person 
charged  for  trial  may  be  exercised  at  any  staue 
of  the  proceedings  up  to  adjudication,  notwitli- 
standing  that  at  an  earlier  stage  tlie  defendant 
has  consented  to  the  case  being  dealt  with  sum- 
marily and  the  hearing  has  proceeded  on  that 
basis  to  the  close  of  the  evidence  for  the  defence. 

A  defendant  charged  with  larceny  before  a 
court  of  summary  jurisdiction,  having  consented 
to  the  case  beingdealt  with  summarily,  gave  evi- 
dence without  being  cautioned  as  directed  by 
sect.  18  of  the  Indictable  OfEences  Act,  1848,  and 
called  witnesses.  At  the  close  of  the  evidence,  the 
justices  were  of  opinion  that  it  was  not  exjjedii'nt 
to  deal  summarily  with  the  case,  and  committt'd 
the  defendant  without  his  consent  for  trial  at 
quarter  sessions,  where  an  indictment  was  pre- 
ferred on  which  the  grand  jury  returned  a  true 
bill.     The  court  of  quarter  sessions,  on  account  of 
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II.   Jurisdiction   and  Powers  of  Justices— Ct';t- 

tinned. 
what  had  taken  place  before  the  court  of  sum- 
mary jurisdiction,  declined  to  proceed   with  the 
trial  of  the  indictment. 

Held — that    the    absence    of    the    statutory 

caution  could  not  be  treated  as  more  than  a  mere 

irregularity  and  that  the  jurisdiction  of  quarter 

sessions  to  try  the  indictment  was  not  ousted  by 

any  such  irregularity  in  the  proceedings  before 

the  court  of  summary  jurisdiction. 

R.  V.  Hertfordshiee  Justices,  [1911]  1  K.  B. 

[612  ;  80  L.  J.  K.   B.  437  ;    104  L.  T.  312  ;  75 

J.  P.  91  ;  27  T.   L.  R.  150;  22  Cox,   C.  C— 

Div.  Ct_ 

4.  Ouster  of  Jurisdiction— Bona  Me  Claim  of 
Iiir//it~Ri(j/it 2)ossihle  in  Law—PuUio  Highway 
along  Railway — Dedication  hy  Railway  Com- 
pany —  Trespass  —  Great  Western  Railway 
(No.  1)  Act,  1882  (45  &46  Vict.  c.  ccxiv.),  s.  38— 
Regulation  of  Railways  Act,  1868  (31  &  32  Vict. 
c.  119),  s.  23.]— In  answer  to  an  information 
charging  the  defendant  before  two  justices  of 
the  peace  under  sect.  38  of  the  Great  Western 
Railway  (No.  1)  Act,  1882,  with  trespassing  on  a 
railway  in  such  manner  as  to  expose  himself  to 
danger,  the  defendant  alleged  that  he  was  law- 
fully upon  the  railway  in  exercise  of  a  right 
which  he  claimed  as  one  of  the  public  to  pass  and 
repass  along  the  railway  as  upon  a  highway 
dedicated  before  the  passing  of  the  Regulation  of 
Railways  Act,  1868,  by  the  railway  company  or 
by  another  railway  company  with  which  it  had 
been  amalgamated  : — 

Held— that  the  jurisdiction  of  the  justices  was 
ousted,  for  that  a  railway  company,  like  any 
other  statutory  body,  may  dedicate  a  highway 
over  land  vested  in  it  by  statute,  provided  that 
the  dedication  is  not  incompatible  with  the 
objects  prescribed  by  the  statute.* 

R.  V.  Leake  ((1833)  5  B.  &  Ad.  469)  and  Grand 
Junction  Canal  Co.  v.  Petty  ((1888)  21  Q.  B.  D. 
273)  followed. 

Held,  also — that  the  question  whether  such 
a  dedication  is  compatible  with  those  objects  is 
not  a  question  to  be  tried  by  justices  in  petty 
sessions. 

Held,  also— that  the  question,  whether  a 
highway  dedicated  by  a  railway  company  before 
the  passing  of  the  Regulation  of  Railways  Act, 
18G8,  had  been  extinguished  by  sect.  23  of  that 
Act,  was  not  a  question  for  the  justices  ;  and 
that,  if  it  were,  it  ought  to  be  answered  in  the 
negative. 

Cole  v.  Miles  ((1888)  57  L.  J.  M.  C.  132) 
followed. 

Arnold  c.  Morgan,  [1911]   2  K.    B.  314;  80 

[L.  J.  K.  B.  955  ;  103  L.  T.  763  ;  75  J.  P.  105  ; 

9  L.  G.  R.  917— Div.  Ct. 

5.  Power  to  Impose  Consecutive  Smtences — 
Summary  Jurisdiction  Act,  1848  (11  &  12  Vict. 
c.  43),  s.  25.] — A  defendant  was  charged 
before  justices  in  petty  sessions  with  six  dis- 
tinct charges /of  obtaining  money  by  false  pre- 
tences, and  to  each  charge  he  pleaded  guilty. 


Thereupon  the  justices  sentenced  him  to  six 
months'  imprisonment  on  the  first  charge,  to 
six  months'  on  the  second,  and  to  three  months' 
on  each  of  the  other  four  charges,  all  being 
consecutive. 

Held— that  under  sect.  25  of  the  Summary 
Jurisdiction  Act,  1848,  the  justices  could  only 
impose  two  consecutive  sentences,  and,  there- 
fore, that  the  four  sentences  of  three  months 
each  imposed  upon  the  defendant  in  respect 
of  the  third,  fourth,  fifth,  and  sixth  charges 
were  illegal,  and  must  be  quashed. 

R.  V.  Cutbush  ((1867)  L.  R.  2  Q.  B.  379) 
discussed, 

R.  V.  Martin,  Ex  parte  Smythe,  [19111  2 
[K.  B.  450  ;  80  L.  J.  K.  B.  876  ;  105  L.  T. 
220  ;   75  J.  P.  425  ;   27  T.  L.  R.  460— Div. 

Ct. 

6.  Absence  of  Defendant  —  Appearafice  hi/ 
Solicitor—Plea  of  Guilty— Admission  of  Pre- 
vious Conviction—  \Varra?d  of  Arrest— Power  to 
Issue— Sum  man/  Jurisdiction  Act,  1848  (11  & 
12  Vict.  c.  43),  ss.  13,  14.]— The  defendant 
was  suznmoned  for  driving  a  motor  car  at  a 
speed  exceeding  10  miles  an  hour  on  a  road 
where  that  was  the  maximum  speed  allowed, 
and  he  wrote  to  the  prosecutor  admitting  the 
offence.  At  the  hearing  the  defendant  was 
not  personally  present,  but  appeared  by  a  soli- 
citor, who,  on  his  behalf,  pleaded  guilty  to 
the  charge  and  also  to  a  previous  conviction. 
Notwithstanding  this  the  justices  granted  a 
warrant  for  the  arrest  of  the  defendant  on 
an  intimation  from  the  inspector  of  police  in 
charge  of  the  case  that  he  required  the  de- 
fendant's personal  attendance. 

Held— that  the  justices  had  no  justification 
for  the  issue  of  the  warrant. 
R.  V.  Montgomery  and  Others,  Justices,  Ex 

[parte  Long,  102  L.  T.  325  ;    74  J.  P.  110; 

26   T.   L.    R.    225  ;    22   Cox,   C.   C.    304  ;    8 
L.  G.  R.  234— Div.  Ct. 

7.  Obstructing  Footway  — "  Mcfenuating  Cir- 
cumstances" —  Probation  of  Offenders  Act, 
1907  (7  Edw.  7,  c.  17),  s.  1  (1).']- On  an  in- 
formation laid  by  the  police  against  the  re- 
spondent for  placing  a  stall  on  the  footway 
of  a  certain  street  contrary  to  the  provisions 
of  a  local  Act,  it  was  proved  that  the  stall 
projected  over  the  footway  about  16  inches, 
that  in  the  same  street  there  were  other  stalls 
projecting  over  the  footpath  causing  more 
obstruction  than  the  re.spondent's  stall  ;  and 
that  no  proceedings  had  been  instituted 
against  the  owners  of  those  other  stalls.  Tha 
justices  dismissed  the  information  under  the 
provisions  of  sect.  1,  sub-sect.  1,  of  the  Proba- 
tion of  Offenders  Act,  1907,  owing  to  the 
extenuating  circumstances  under  which  the 
offence  was   committed. 

Held — that  there  were  extenuating  circum- 
stances, and  that  the  justices  were  therefore 
justified  in  dismissing  the  information. 
Dunning  v.  Trainer,  101  L.  T.  421  ;  73  J.  P. 

[400  ;  25  T.  L.  R.  658  ;  22  Cox,  C.  C.  170  ; 
7  L.  G.  R.  919~Div.  Ct. 


347 


MAGISTRATES. 


348 


11.  Jurisdiction   and   Powers  of  Justices — Cdii- 
finucd. 

8.  Apprchenih'd  Jirearh  of  the  l'racc—Rec.o(j- 
nlmnce)^  to  he  of  Good  BehuvioKr.]  —  An  in- 
formation was  laid  against  a  defendant  alleg- 
ing that  he  intended  to  lead  a  procession 
through  the  streets  of  Liverpool  on  a  certain 
day,  that  the  consequence  of  his  having  on  a 
previous  occasion  led  a  similar  procession 
through  the  streets  had  been  a  breach  of  the 
peace,  riot,  and  damage  to  property,  and  that 
the  informant  apprehended  that  similar  con- 
sequences would  ensue  again,  and  praying  that 
the  defendant  be  ordered  to  find  sureties  to 
keep  the  peace  and  to  be  of  good  behaviour. 
The  magistrate  issued  a  warrant,  upon  which 
the  defendant  was  arrested  and  brought  before 
him  on  the  day  prior  to  that  on  which  the 
procession  was  intended  to  be  held.  The 
magistrate  then  granted  a  series  of  adjourn- 
ments during  which  the  defendant  was 
liberated  on  his  own  recognisances  and  those 
of  two  sureties,  and  ultimately  some  weeks 
after  the  day  in  question  had  passed  ordered 
the  defendant  to  enter  into  his  own  recognis- 
ances for  twelve  months  to  keep  the  peace 
and  be  of  good  behaviour  or  in  the  alterna- 
tive to  be  imprisoned  for  four  months. 

Held — that  in  the  circumstances  the  magis- 
trate   had    jurisdiction    to    make    the    order 
although  the  date  of  the  intended  procession 
had   passed. 
E.  V.  Little  and  Dunning,  Ex  parte  Wise, 

[101  L.  T.  859  ;   74  J.  P.  7  ;  26  T.  L.  E. 
8  ;   22  Cox,  C.  C.  225— Div.   Ct. 

9.  Apjjearance  of  Defendant  hy  Counsel  — 
Offence  Punishable  Summarily  —  Decision  to 
Convict  —  Proof  of  Prerious  Convictions  — 
Identity —  Warrant  to  Compel  Defendant  to 
Appear  —  Summari/  Jurisdiction  Act,  1848 
(11  &  12  Vict.  c.  43),  s.  13.]— Where  a  de- 
fendant has  been  summoned  before  justices 
in  respect  of  an  offence  punishable  on  summary 
conviction,  and  has  appeared  by  counsel  or 
attorney  but  not  personally,  and  the  justices 
have  heard  the  case  and  decided  to  convict, 
they  have  no  power  to  issue  a  warrant  for  the 
arrest  of  the  defendant  in  order  that  he  may 
be  produced  in  Court  and  identified  for  the 
purpose  of  proving  previous  convictions  alleged 
by  the  prosecution. 

E.  V.  Thompson,  [1909]  2  K.  B.  614  ;  78  L.  J. 

[K.  B.  1085  ;  100  L.  T.  970  ;  73  J.  P.  403  ; 

25    T.   L.    E.    651  ;    22   Cox,   C.    C.    129  ;    7 

L.  ,G.  E.  979— Div.  Ct. 

10.  Distress  for  Rent  ■ —  Uxcessive  Charges — 
Order  by  Justices  for  Payment  of  Treble 
Amount  —  Penalty  —  Distress  {Costs)  Act,  1817 
(57  Geo.  3,  c.  93),  s.  2— Summary  Jurisdic- 
tion Act,  1884  (47  &  48  Vict.  c.  43), 
ss.  4,  5.]  —  An  order  made  by  jus- 
tices under  sect.  2  of  the  Distress  (Costs) 
Act,  1817,  for  the  payment  of  treble  the 
amount  of  moneys  unlawfully  taken  on  the 
levying  of  a  distress  is  enforceable  by  im- 
prisonment   in   default   of   sufficient    distress, 


such    sum    being    a    penalty    and    not    a    civil 
debt. 

E.    V.    Dai,y,   Ex   parte   Newson,   104   L.    T 
[892  ;    75  J.  P.  333— Div.  Ct. 

11.  Adjournment  of  Case  for  Six  Months- 
Refusal  of  Jurisdiction — Licensing  (Jrehin/)  Act, 
1836  (6  &  7  Will.  4,  c.  38),  s.  8.]— A  publican  was 
summoned  under  the  Licensing  (Ireland)  Act, 
1836,  for  flying  a  flag  (not  being  the  usual  sign  of 
his  promises)  from  iiis  public-house.  The  justices, 
in  the  interests  of  the  peace  of  the  district, 
adjourned  the  hearing  of  the  summons  for  six 
months  : — 

Held— that  the  justices,  having  taken  into 
account  matters  extra-judicial,  had  in  fact 
declined  to  adjudicate,  and  were  guilty  of  a 
breach  of  duty,  and  that  a  peremptory  mandamus 
to  hear  the  summons  must  issue,  the  justices  to 
pay  the  costs. 

R.   (Regan)  r.   Justices   of    Monaghan,  45 
[1.  L.  T.  10— Div.  Ct.,  Ireland. 

12.  Claim  of  Riaht~3/arhet  Place— Right  of 
Fair  —  Obstruction  —  Jurisdiction  Ousted 
—Summary  Jurisdiction  {Ireland)  Act,  1851 
(14  &  15  Vict.  c.  92),  s.  13  (3).]— To  a  com- 
plaint before  justices  at  petty  sessions  under 
sect.  13  (3)  of  the  Summary  Jurisdiction  (Ire- 
land) Act,  1851,  for  obstructing  the  public 
highway  the  defence  was  raised  that  the  acts 
of  obstruction  were  done  in  the  exercise  of 
the  right  of  defendant  to  expose  for  sale  her 
goods  in  a  market  place  on  fair  day. 

Held — that  such  a  defence  if  raised   bond 
fide  ousted  the  jurisdiction  of  the  justices. 
R.   (Kennedy)  v.  County  Cork  Justices,  45 
[I.  L.  T.  217— Div.  Ct.,  Ireland. 

III.  PROCEDURE. 

See  also  No.  23,  infra  ;  Criminal  Law, 
No.  5  ;  Education,  No.  7  ;  Gaming, 

No.  7. 

13.  Depositions — Person  Charged  ivith  Indict- 
able Offence — Duty  to  Talie  Deposition  at  Resi- 
dence of  Witness  Dangerouslij  III — Indictable 
Offences  Act,  1848  (11  &  12  V'ict.  c.  42),  .?.  17— 
Criminal  Law  Amendment  Act,  1867  (30  &  31 
Vict.  c.  35),  s.  6.] — Where  a  person  is  brought 
before  a  magistrate  charged  with  any  indictable 
offence,  it  is  the  duty  of  such  magistrate,  under 
sect.  17  of  the  Indictable  Offences  Act,  1848,  if  it 
is  practicable  for  him  to  do  so,  to  take  the 
deposition  of  a  witness  who  is  dangerously  ill, 
and  is  therefore  unable  to  attend  the  court-house, 
at  the  place  where  the  witness  is.  Whether  it  is 
or  is  not  practicable  for  the  magistrate  to  take 
such  deposition  is  a  question  for  the  magistrate's 
own  discretion,  which,  however,  he  must  exercise 
in  a  judicial  manner  without  making  a  distinction 
depending  on  the  gravity  of  the  offence.  Where 
it  is  not  practicable  for  such  magistrate  to  act, 
application  may  be  made,  under  sect.  6  of  the 
Criminal  Law  Amendment  Act,  1867,  that  some 
other  magistrate  should  take  the  deposition. 

R.  V.  Bros,  Ex  parte  Hardy,  [1911]  1  K.  B. 

[159  ;  80  L.  J.  K.  B.  147  ;  103  L.  T.  728  ;  74 

J.  P.    483  ;  27  T.  L.  E.  41  ;  55    Sol.  Jo.  47  ; 

22  Cox,  C.  C.  352— Div.  Ct. 
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III.  Tvoceiute— Co  lit  i  lived . 

14.  JVon-Coimti/  and  Non-Quarter  Sesaiun.s 
Boroiuih — Costs  of  Unsurcessful  Prosecutions — 
Destination  of  Unfuppropriated  Fines.'] — In  the 
non-county  borough  of  Pembroke,  which  has 
10,000  inhabitants  and  no  separate  court  of 
quarter  sessions,  the  salary  of  the  justices'  clerk  is 
piid  by  the  borough,  while,  under  contract  with 
the  justices  of  the  county  of  Pembroke,  the  cost 
of  police  is  borne  by  the  count^^  in  return  for  a 
fixed  annual  payment.  Questions  having  arisen 
between  the  borough  and  county  justices  as  to 
(1)  the  destination  of  unappropriated  fines 
inflicted  by  the  borough  justices ;  and  (2) 
whether,  in  prosecutions  instituted  by  the  police 
before  the  borough  justices,  in  which  the  fees  of 
the  justices'  clerk  are  not  recovered  from  the 
defendant,  such  fees  should  be  paid  by  the 
county  or  the  borough  :— 

Held — that  fines  imposed  by  the  borough 
bench  and  not  otherwise  appropriated  were, 
unless  some  legal  defence  was  shown,  payable  to 
the  county  treasurer,  and  that  the  costs  of 
prosecutions  undertaken  by  the  police  before  the 
borough  justices,  in  cases  in  which  such  costs 
were  not  remitted  and  were  not  paid  by  the 
defendant,  were  not  chargeable  to  the  funds  of 
the  county. 
Georgic  r.  Thomas,  [1910]  2  K.  P..   951  ;  80 

[L.  J.  K.  B.  7  ;  103  L.  T.  456  ;  74  J.  P.  398  ; 
8  L.  G.   R.  849— Scrutton,  J. 

15.  Suininons — Ah.senre  of  Seal  —  Defect,  in 
Form — Summary  Jurisdiction  ^irf,  1848  (11  &  12 
Vict.  c.  43),  s.  l.j — A  summons  issued  by  a  justice 
of  the  peace  directed  to  a  defendant  did  not  bear 
a  seal. 

Held — that  if  the  absence  of  a  seal  was  a 
defect  it  was  a  defect  in  form  within  the  mean- 
ing of  the  proviso  to  sect.  1  of  the  Summary 
Jurisdiction  Act,  1848,  and  no  objection  could  be 
taken  thereto. 

Semhle^per  Hamilton,  J.),  the  use  of  a  seal  on 
a  summons  is  still  necessary  ;  (^j)er  Avory,  J.)  a 
seal  is  not  now  obligatory. 

R.   r.  Garrktt-Pegge,    Ex    parte    Brown, 

[1911]  1  K.  B.  880  ;  80  L.  J.  K.  B.  609  ;  104 

L.  T.  649  ;  75  J.  P.  169  ;  27  T.  L.  R.  187— 

Div.  Ct. 

16.  Service  of  Summons — "  Place  of  Abode" — 
Lock-up  S/iop — Estoppel  —  Summarij  Jurisdic- 
tion Act,  1848  (11  &  12  Vict.  c.  43),  s.  1.]— 
"  Place  of  abode  "  in  sect.  1  of  the  Summary 
Jurisdiction  Act,  1848,  does  not  include  a  shop 
where  the  person  sought  to  be  served  does 
not  reside. 

A  shopkeeper  informed  an  inspector  under 
the  Sale  of  Food  and  Drugs  Act  on  the  pur- 
chase of  a  sample  that  the  shop  was  his  private 
address  and  he  lived  there.  As  a  fact  he  re- 
sided elsewhere,  and  summonses  were  served 
by  a  police  officer  on  the  wife  of  the  tenant 
of  one  of  the  flats  in  the  building  of  which  the 
shop  formed  the  ground  floor.  The  shopkeeper 
had  no  knowledge  of  any  proceedings  until 
after  he  bad  been  convicted. 


Held — that  the  service  was  bad  ;  and,  fur- 
ther, that  the  shopkeeper  was  not  estopped 
from  setting  up  such  bad  service,  as  there  was 
no  evidence  that  he  made  the  statement  to  the 
inspector  for  the  purpose  of  avoiding  service. 

R.  V.  LiLLEY,  Ex  PARTE  TAYLOR,  104  L.  T.  77  ; 
[75   J.    P.   95— Div.    Ct. 

17.  Illness  if  Magistrate  in  course  of  Pro- 
ceedings— lle-hearinq  hefore  Different  Magis- 
trate —  Eridence  —  Reading  over  Depositions. ] 
— In  the  course  of  proceedings  against  certain 
defendants  for  conspiracy,  in  which  a  number 
of  sittings  had  been  held  and  a  large  number 
of  witnesses  had  been  examined,  the  magistrate 
before  whom  the  proceedings  were  pending 
broke  down  in  health,  so  that  it  became  impos- 
sible for  him  to  continue  the  hearing.  An- 
other magistrate  sat  to  take  the  hearing,  and 
he  proposed  that  the  witnesses  who  had  already 
been  examined  should  be  recalled  and  their 
depositions  read  over  to  them,  and  that  they 
should  be  allowed  to  correct  the  depositions 
where  they  were  wrong,  with  liberty  to  counsel 
for  the  prosecution  and  for  the  defence 
further  to  examine  and  cross-examine  those 
witnesses.  The  defendants  objected  to  this 
course,  and  claimed  that  the  witnesses  should 
be  examined  and  cross-examined  de  novo. 

Held — that  there  was  nothing  in  law  to  pre- 
vent the  magistrate  taking  the  course  he  pro- 
posed ;  and  that  he  should  exercise  his 
discretion  as  to  allowing,  in  any  particular 
case,  any  witness  to  be  examined  in  a  particular 
wa.y,  or  as  to  postponing  the  reading  of  any 
witness's  cross-examination  till  he  should  be 
interrogated  in  the  first  instance  on  passages 
in  his  former  evidence. 

Ex    PARTE    BoTTOMLEY    AND    OTHERS,    [1909]    2 

[K.  B.  14  ;  78  L.  J.  K.  B.  547  ;  100  L.  T. 

782  ;  78  J.  P.  246  ;  25  T.  L.  R.  371  ;  22 

Cox,  C.  C.  106— Div.  Ct. 

18.  Ahsence  of  Informant — Offer  to  Adjourn — 
Refusal  of  Offer  ~  Objection  to  Conviction  — 
Summary  Jurisdiction'  Act,  1848  (11  &  12 
Vict.  c.'43),  s.  13.] — The  appellant  was  sum- 
moned by  the  respondent,  a  superintendent  of 
police,  for  driving  a  motor  cycle  at  a  speed 
which  was  dangerous  to  the  public,  having 
regard  to  all  the  circumstances  of  the  case. 
At  the  hearing  the  appellant  appeared  per-, 
sonally  along  with  his  solicitor,  but  the  re- 
spondent was  not  present  either  personally 
or  by  counsel  or  solicitor,  the  witnesses  for 
the  prosecution  being  examined  by  a  subordi- 
nate police  officer.  During  the  course  of  the 
case  the  appellant's  solicitor  requested  the 
justices'  clerk  to  make  a  note  of  the  name 
of  the  police  officer  who  was  conducting  the 
case,  whereupon  the  bench  offered  to  adjourn 
the  case.  The  appellant's  solicitor,  however, 
said  that  he  preferred  that  the  case  should 
proceed.  The  case  proceeded  accordingly,  and 
the  appellant  was  convicted. 

Held — that  the  absence  of  the  informant 
could  not  be  put  forward  as  an  objection  to 
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III.  TroceivLTe—Continncd. 

the  cdiiviction  after  the  offer  to  adjourn  had 

been  declined  by  the  appellant's  soiicitor. 

May    v.    Beeley,    [1910]    2    K.    B.    722  ;     79 

[L.    J.    K.    B.    852  ;     102   L.    T.    326  ;     74 

J.  P.  Ill  ;    22  Cox,  C.  C.  306  ;    8  L.  G.  R. 

166— Div.  Ct. 

19.  0/ir  Sumnunis  Charging  Cruelty  to  Four 
Au'inidh  -  Four  Cvnrlctions  —  Cruelty  to 
Aninml.s  Act,  1849  (12  &  13  Vict.  c.  92.]— 
The  defendant  was  charged  in  one  summons 
under  the  Cruelty  to  Animals  Act,  1849,  with 
cruelly  ill-treating  four  ponies  by  having 
between  March  20th  and  April  6th,  1909,  sup- 
plied them  with  unsuitable  food.  He  was  not 
informed  when  he  appeared  that  he  had  to 
answer  more  than  one  charge,  nor  did  he 
know  till  the  justices,  after  having  heard  the 
case,  returned  into  Court  that  he  was  to  be 
convicted  of  more  than  one  offence.  The 
justices  having  convicted  the  defendant  of  an 
offence  in  respect  of  each  of  the  four  ponies, 
and  imposed  a  fine  in  respect  of  each  :  — 

Held — that  three  of  the  convictions  must 

be  quashed. 

R.  V.  Rawson,  [1909]  2  K.  B.  748  ;  22  Cox, 

[C.    C.    173  ;     siib  nam.    R.    v.    Traffoed- 

Lawson  and  Others,  Justices,  25  T.  L.  R. 

785— Div.  Ct. 

20.  Conviction — Sentence  Pronounced — Subse- 
quent  Alteration — Increase  of  Fine  Inrolting 
Longer  Period  of  Iiiqjrisonment  in  Default — 
Summary  Jurisdiction  (^Scotland)  Act,  1908  (8 
Edw.  7,  c.  65),  s.  48.] — A  person  was  convicted 
on  a  summary  complaint,  and  was  fined  £5 
with  the  alternative  of  sixty  days'  imprison- 
ment. The  presiding  magistrate  then  left  the 
Court,  but  having  had  his  attention  directed  to 
the  fact  that  in  terms  of  sect.  48  of  the  Sum- 
mary Jurisdiction  (Scotland)  Act,  1908,  the 
period  of  imprisonment  awarded  was  in  excess 
of  that  competent  as  an  alternative  to  the 
amount  of  the  fine  imposed,  he  returned  to 
the  Court  before  the  accused  had  been  re- 
moved and  intimated  that  he  had  made  a  mis- 
take in  the  sentence,  which  he  thereupon 
increased  to  bl.  55.  or  sixty  days'  imprison- 
ment. 

Held — that  the  alteration  was  incompetent, 

and   that  the   conviction   should   be   quashed. 

M'RORY  V.  FiNDLAY,  [1911]  S.  C.  (J.)  70:  48 

[Sc.  L.  R.  314  ;  6  Adam,  417— Ct.  of  Justy. 

IV.  APPEALS. 

See  also  No.  18,  supra. 

(a)  To  Quarter  Sessions. 

21.  Indecent  Assault  upon  Person  under  Age 
of  Sixteen — Comrnt  to  Summary  Trial — Convic- 
tion— Riqht  of  Appeal  to  Quarter  Sessions — 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict. 
c.  49),  ss.  12,  l^— Children  Act,  1908  (8 
Edw.  7,  c.  67),  s.  128  (2)  and  Sched.  11.]— 
When  an  adult  is  charged  before  a  court  of 
summary  jurisdiction  with  the  commission  of 


the  offence  mentioned  in  the  2nd  Schedule  to 
the  Children  Act,  1908,  of  committing  an  inde- 
cent assault  upon  a  female  under  the  age  of 
sixteen  years,  and  consents  to  be  dealt  with 
summarily,  and  is  dealt  with  summarily  and 
convicted,  he  has  no  right  of  appeal  to  quarter 
sessions  against  such  conviction,  inasmuch  as 
by  sect.  128,  sub-sect.  2,  of  the  Children  Act, 
1908,  such  offence  is  to  be  included  in  the 
1st  Schedule  to  the  Summary  Jurisdiction  Act, 
1879,  and  is  therefore  to  be  included  with  the 
offences  specified  in  the  second  column  of  that 
schedule  to  which  the  provisions  in  sect.  12 
of  the  Act  of  1879  apply,  under  which  when  an 
adult  consents  to  be  tried  summarily  and  is 
convicted  he  has  no  appeal  to  quarter  sessions. 

E.   V.    London  Justices,  Ex  parte   Lambert 

([1892]  1  Q.  B.  664),  applied. 

R.   V.  Dickinson,  Ex  parte  Davis,  [1910]   1 

[K.    B.    469  ;    79    L.    J.    K.    B.   256  ;     102 

L.  T.  48  ;    74  J.  P.  76  ;    22  Cox,  C.  C.  249— 

Div.  Ct. 

22.  Order  for  Costs — Notice  of  Appeal  Served 
Out  of  Time  —  No  Right  of  Appeal  —  Appeal 
Not  Entered  —  Quarter  Sessions  Act,  1849 
(12  &  13  Vict.  c.  45),  s.  6.]— Under  sect.  6  of  the 
Quarter  Sessions  Act,  1849,  quarter  sessions  have 
jurisdiction  to  order  costs  to  be  paid  by  a  person 
who  has  served  a  notice  of  appeal  from  a  sum- 
mary conviction  but  has  not  entered  or  prosecuted 
the  appeal,  although  the  notice  of  appeal  was  out 
of  time  and  no  appeal  lay  from  the  conviction. 
Ex  PARTE  Jay,  75  J.  P.  N.  C.  544— Div.  Ct. 

(b)  By  Special  Case. 
See  also  Intoxicating  Liquors,  No.  6. 

23.  Power  of  Court  to  Remit  Case  to  Justices 
for  Retrial — Summari/  Jurisdiction  Act,  1857 
(20  &  21  Vict.  c.  43),  s'.  6.]— SoniMe,— Where  on 
a  case  stated  it  appears  that  justices  have  con- 
victed a  person  on  a  wrong  ruling  of  law,  the 
Court  will  not  remit  the  case  to  the  justices 
under  sect.  6  of  the  Summary  Jurisdiction  Act, 
1857,  to  be  retried,  unless  in  the  case  itself  the 
justices  request  this  to  be  done  in  the  event  of 
their  determination  being  held  to  be  wrong. 
Taylor  r.  Wilson,  28  T.  L.  R.  97— Div.  Ct. 

See  S.  C.  Gaming,  No.  7. 

24.  Notice  of  Appeal — Form.] — The  notice  of 
appeal  from  the  decision  of  a  Court  of  sum- 
mary jurisdiction  by  way  of  case  stated  need 
not  state  on  the  face  of  it  that  the  appellant 
is  going  on  with  the  appeal. 

Form  given   in    Short   and   Mellor's   Crown 
Office   Practice   (2nd  ed.,   p.    628)   and   Oke's 
Magisterial     Formulist     (8  th     ed.,     p.      53) 
approved. 
Provincial  Motor  Cab  Co.  v.  Dunning,  [1909] 

[2  K.   B.   599  ;     78  L.   J.   K.  B.   822  ;    101 

L.    T.   231  ;     73   J.    P.   387  ;     25  T.    L.   R. 

646  ;    22  Cox,  C.  C.  159  ;    7  L.  G.  R.  765 
—Div.  Ct. 

25.  Dismissal  of  Charge — Not  Made  in  Good 
Faith — Order  for  Costs — Power  to  State  a  Case — 
Costs  in  Criminal  Cases  Act,  1908  (8  Edw.  7,  c.  15), 
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IV".  A-p]?ea.ls—Cc»ttiHued. 

,?.y.  1  (1),  G  (3).] — Where  a  cliarge  made  against 
any  person  for  an  indictable  offence  (not  dealt 
with  summarily)  is  dismissed  by  the  examining 
justices  under  sect.  6  (3)  of  the  Costs  in  Criminal 
Cases  Act,  1908,  and  they  order  the  prosecutor 
to  pay  the  costs  of  the  defence  on  the  ground 
that  the  charge  was  not  made  in  good  faith,  the 
justices  have  power  to  state  a  case  and  may  be 
ordered  to  do  so. 

R.  r.  Allen,  Ex  parte  Hakdman,  75  J.  P.  N.  C. 
[604  ;  -16  L.  J.  N.  C.  806— Div.  Ct. 

V.  ACTIONS  AGAINST  MAGISTRATES. 

See  No.  11,  siqjva. 


MAINTENANCE. 

See  Action,  ;  Bastardy;  Husband 
AND  Wife  ;  Lunatics  ;  Poor 
Law  :   AVills, 


MALICIOUS   DAMAGE. 

See  Criminal  Law. 


MALICIOUS    PROSECUTION 
AND   PROCEDURE. 

See  Discovery,  No.  i. 


MANDAMUS. 

See  Crown  Practice. 


MANITOBA. 

See  Dependencies  and  Colonies. 


MANOR. 


See  Copyholds. 


MANSLAUGHTER. 

See  Criminal  Law  and  Procedure. 


MARGARINE. 

See  Food  and  Drugs. 

Y.P. 


MARINE   INSURANCE. 

See  Insurance, 


MARITIME    LIENS. 

See  Shipping  and  Navigation. 


MARKET  GARDENS. 

See  Agriculture,  No.  5. 


MARKET  OVERT. 

See  Sale  of  Goods,  No.  4. 


MARKETS    AND    FAIRS. 

COL. 

I.  In  General 354 

II.  Tolls 355 

III.  Hawkers 355 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
See  also  Magistrates,  No.  12. 
I.  IN  GENERAL. 

1.  Disturbance  of  Market — Sale  In  Warehouse 
ivit/ti/i  Market  Limits  —  "  Shop "  —  Southwark 
Borough  Market  Acts,  175*  (28  Geo.  2,  c.  123), 
.s.  4,  and  1756  (30  Geo.  2,  c.  31),  s.  10.]— Sect.  10 
of  the  Southwark  Borough  Market  Act,  1756, 
provides  that  no  person  shall  sell  or  offer  for 
sale  any  beef,  mutton,  poultry,  butter,  fish,  fruit, 
or  other  victuals  or  provisions  whatsoever  in  any 
private  house,  lane,  alley,  inn,  warehouse,  street, 
stall,  or  other  place  whatsoever  within  1,000 
yards  of  the  market,  but  only  in  his,  her,  or 
their  own  shop  or  shops  or  in  the  public  market 
place  and  in  market  time  only. 

Held — that  premises  constituted  a  "shop" 
within  the  exception  in  sect.  10,  notwithstand- 
ing that  part  thereof  was  used  as  a  warehouse  to 
store  goods  intended  for  immediate  sale,  and 
that  other  persons'  goods  were  sold  therein  on 
commission. 

Decision  of  Neville,   J.    ([1911]  1    Ch.  376  ; 
80  L.  J.  Ch.  229  ;  104  L.  T.  16  ;   27  T.  L.  R.  183) 
affirmed. 
Haynes  r.  Ford,  [1911]  2  Ch.  237  ;  80  L.  J.  Ch 

[490  ;  104  L.  T.  696  ;  75  J.  P.  401  ;  27  T.  L.  R. 
[416  ;  9  L.|G.  R.  702— C.  A. 

2.  Breach  of  Market  Act— Sale  Without  a 
Licence— Liability  for  Act  of  Agent — Taunton 
Town  and  Market  Regulation  Act,  1768  (9. 
Geo.  3,  c.  xliv.) — Taunton  Town  aiid  MarJiet 
Begulation  Act,   1833  (3  &  4  Will.  4,  c.  xlvi.), 

12 
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I.  In  General  —Con/iniwd. 

.v.  20  — •  Taiintiiti  Town  and  Market  Hupple- 
mentiil  Arf,  1S4(I  (:}  .*c  4  Vict.  r.  xliii.),  s.  17.] 
D.  was  summoued  under  a  local  market  Act 
for  selling  mutton  without  a  licence  in  a  shop 
within  the  prescribed  limits.  It  was  proved 
that  D.  had  only  a  licence  to  sell  pork,  and  that 
certain  carcases  of  mutt/On  having  been  de- 
posited in  his  shop  for  temporary  storage  only 
and  not  for  sale,  his  wife,  who  had  no 
authority  to  sell  any  kind  of  meat  except  pork, 
sold  some  mutton  to  a  customer  without  the 
knowledge  of  D.  and  in  direct  disobedience  to 
orders  bond  fide  given  by  him  to  her.  The 
justices  dismissed  the  summons  on  the  ground 
that  it  was  necessary  to  prove  guilty  know- 
ledge on  the  part  of  D.  in  order  to  render  him 
liable  to  the  penalty  imposed  by  the  Act. 

Held — that  although  D.  would  have  been 
liable  if  his  wife  had  in  selling  the  mutton 
acted  within  the  scope  of  her  general  authority 
express  or  implied,  whether  there  was  guilty 
knowledge  on  the  part  of  D.  or  not,  yet  as 
the  wife  had  in  fact  exceeded  the  scope  of 
her  general  authority,  D.  was  not  liable. 
Wake  v.  Dyer,  lOi  L.  T.  448  ;  75  J.  P.  210  ; 
[9  L.  G.  R.  348— Div.  Ct. 

II.  TOLLS. 

3.  Salfi  from  Milk  Curt  ^Within  Prescribed 
Limits  hut  not  in  Market — Markets  and  Fairs 
Clauses  Act,  1847  (10  &  11  Vict.  c.  14),  s.  13.]— 
By  a  table  of  tolls  of  a  certain  market  there  was 
to  be  a  toll  "  for  every  cart  containing  milk, 
fish,  or  other  goods,  provisions,  marketable  com- 
modities, or  articles  "  brought  to  the  market  for 
sale  or  exposure  for  sale. 

The  respondent  sold  milk  from  a  cart  within 
the  prescribed  limits  of  the  borough,  but  not  in 
the  authorised  market,  and  was  summoned  under 
sect.  13  of  the  Markets  and  Fairs  Clauses  Act, 
1847,  which  was  incorporated  in  the  local  Act, 
for  unlawfully  selling,  vithin  the  prescribed 
limits,  milk  in  respect  of  which  toll  was  duly 
authorised,  to  be  taken  in  the  market. 

Held — that  the  toll  was  a  toll  on  every  cart 
containing  milk  and  not  on  the  sale  of  milk,  and 
the  respondent  could  not  be  convicted  for 
unlawfully  selling  milk  within  the  prescribed 
limits. 

Jenkins  r.  Thomas,  104  L.  T.  74  ;  75  J.  P.  87  ; 
[9  L.  G.  R.  321— Div.  Ct. 

III.  HAWKERS. 


[No  paragraplii 


lis  vol.  of  the  Digest.] 


MARRIAGE. 

See  Husband  and  Wife. 


MARRIAGE,    PROOF   OF. 

See  Evidence  ;  Husband  and  Wife. 


MARRIAGE   SETTLEMENTS. 

See  Conflict  of  Laws  ;  Settlements. 


MARRIED   WOMAN. 

See  Husband  and  Wife. 


MARSHALLING   ASSETS 
AND  SECURITIES. 

See    Bankruptcy    and    Insolvency  ; 
Executors  and  Administrators. 


MARTIAL   LAW. 

See  Royal  Forces. 


MASTER  AND   SERVANT. 


I.  Liability  of  Master  for  Injury 
to  Servant. 
1.    Under     Workvien's     Compensation 


Acts,  1897—1906. 

(«)  Accident        .         .         .         . 

357 

(i)  Alternative  remedies     . 

3(52 

(cO  Ancillary       or       Incidental 

Work         .         .         .         . 

3G4 

INo  paragraphs  in  this  vol.  of  the  Digest.) 

(</)  Assessment  of  Compensation. 

304 

(1)  JJip'erence  in  Waqeso) 

Earniiui  Capo  oil, j  . 

3r,i 

(2)  Extras.  iMhirtionxund 

Apportionment 

3til 

(3)  Length  and  Continuity 

of  E»ijiloi/ment 

m-y 

[No  paragraphs  in  this  vol.  ol  the  Digest.] 

(4)   General       . 

3(50 

(e)  Commencement  of  Proceed- 

ings :  Notice,  Claim,  Dis- 

pute  

366 

(/•)  Dependants. 

369 

((/)  Indemnity     .         .         .         . 

371 

(/()  Jurisdiction  .         .         .         . 

372 

0")  Medical  Examination    . 

373 

(j)  On,  in  or  about 

375 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(A)  Out  of  and  in  the  Course  of 

Employment    . 

375 

(T)  Practice. 

389 

(1)  Appeals      and      New 

Trials     . 

389 

(2)   Costs  .... 

390 

[No  paragraphs  in  this  vol.  of  the  Digest  ] 
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Master  and  Servant — Continued. 

I.  Liability  of  Master  fok  Injury 

TO  Servant — Conilnued. 

1.  Under    WurJiiuen's    Conipenmfion 

Acts,    1897  —  1906  —  Cuntinved. 

COL. 
(3)  Arbitration  .         .  390 

(/«)  Kedemption  of  Payment  .  391 
(«)  Registration  of  Agreeiuent  .  392 
{())  Reviewing  Award  .         ,  393 

{p)  Serious  and  Wilful  Miscon- 
duct ....  397 
{q)  Sub-contracting,  etc.     .         .  397 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/•)  Workman  and  Employer  .  397 
(a)   Oohtractin-  Out     .       '  .  .  399 

(0  Sm-ical  Operations  .  .  399 
(«)  In.  lust  rial  Diseases        .         .  399 

2.  Under  JfJnqdoyeri   Liahilitij  Act, 

1880 400 

[Xo  paragrajjhs  in  this  vol.  of  the  Di^i;Hst.] 

3.  Apart  from  Workmen's  Comprn-<(i- 

tion  and     Employers'     Liahility 
Acts 400 

II.  Liability  of  Master  for  Acts 

OF  Servant 401 

in.  Contracts  between  Master  and 
Serva>;t  NOT  Relating  to  Per- 
sonal Injuries    ....  402 

IV.  Dismissal 403 

V.  Wages 4o4 

VI.  Seduction  of  Servant  .        .  404 

[No  paragraphs  in  this  vol.  of  thi  Digest.] 

VII.  Apprentices 404 

See  also  Criminal  Law,  No.  58  ;  Reve- 
nue, Nos.  7,  8,  9. 

1.  LIABILITY  OF  MASTER  FOR  INJURY 
TO    SERVANT. 

1.    Under     Worhmen's    Compensation 
Acts,    1897—1906. 

See  also  Insurance,  No.  1  ;   Shipping, 
No.  3. 

(a)  Accident. 
See  also  I.,  1  (k),  infra. 

1.  Murder — Risk  Incidental  to  Particular  Em- 
ployment—  Workmen's  Compen.mtion  Act,  1906  (6 
Edw.  7,  c.  58),  s.  1.] — The  murder  of  a  servant 
who  by  reason  of  his  employment  is  peculiarly 
exposed  to  such  a  risk  is  an  accident  arising  out 
of  the  emplo^'ment  within  the  meaning  of  sect.  1 
of  the  Workmen's  Compensation  Act,  1906. 

Challis  V.  London  and  Sontlt- Western  Ity.  Co. 
([1905]  2  K.  B.  155)  applied. 
NiSBETr.RAYNE  and  Burn,  [1910]  2  K.  B.  689  ; 

[80  L.  J.  K.  B.  84  ;  103  L.  T.  178  ;  26  T.  L.  R. 

632  ;  54Sol.Jo.  719;3B.  W.C.  C.  507— C.A. 

See  S.  C.  under  I.,  1  (k),  infra. 

2.  Sewer  Gas  Poisoning — ^-  Accident  " — Work- 
nien''s   Compensation  Act,  1906  (6  Edw.  7,  c.  58), 


.s.  1.] — E.,  a  labourer,  who  was  in  the  respon- 
dent's service  as  caretaker  of  an  unoccupied 
house,  opened  up,  in  July,  1909,  in  the  course  of 
his  employment,  certain  cesspools.  Early  in 
August  E.  complained  of  being  unwell,  and  on 
August  23  he  consulted  a  doctor,  who  thought 
that  he  was  suffering  from  the  smell  of  paint. 
In  September  another  doctor  was  consulted,  and 
he  came  to  the  conclusion  that  E.  was  suffering 
from  poisoning  Irom  sewer  gas.  On  October  30 
E.  died.  It  was  admitted  that  the  disease  from 
which  E.  had  suffered  was  obscure,  and  that 
there  was  nothing  to  show  the  exact  date  at 
which  it  was  contracted  by  him.  In  proceed- 
ings for  compensation  under  the  Workmen's 
Compensation  Act,  1906,  by  E.'s  widow,  the 
county  court  judge  came  to  the  conclusion  that 
E.  died  from  the  results  of  poisoning  contracted 
while  working  on  the  cesspools,  and  he  made  an 
award  in  favour  of  the  applicant. 

Held — that  E.'s  death  had  not  been  caused 
by  "  accident "  within  the  meaning  of  the  Act. 
Eke  v.  Hart-Dyke,   [1910]  2  K.  B.  677;  80 

[L.  J.  K.  B.  90  ;  103  L.  T.   174  ;  26  T.  L.  R. 
613  ;  3  B.  W.  C.  C.  482— C.  A. 

3.  Apoplexy — Evidence  Equally  Balanced  for 
or  Against  Accident — Onus  of  Proof —  Workmen's 
Compenmtion  Act,  1906  (6  Edw.  7,  c.  58), 
.*.  1  (1).] — A  collier  died  of  apoplexy  during 
working  hours  in  a  miae.  The  majority  of  the 
doctors  said  that  his  arteries  were  in  a  very 
diseased  condition,  and  that  apoplexy  might 
have  come  upon  him  when  asleep  in  bed,  or 
when  walking  about,  or  when  over-exerting 
himself.  The  collier's  work  on  that  day  was  to 
build  a  "pack";  but  there  was  no  evidence 
that  the  apoplexy  came  u})on  him  when  he  was 
incurring  a  strain. 

Held — that  as  the  evidence  as  to  the  cause  of 
death  was  equally  consistent  with  an  accident 
and  with  no  accident,  the  applicants  had  not 
discharged  the  onus  of  proof  that  was  upon 
them. 

Decision  of  C.  A.  (102  L.  T.  621  ;  3  B.  W.  C.  C 
216)  affirmed. 
Barnabas    r.    Bersham    Colliery t  Co.,   103 

[L.  T.  513  ;  55  Sol.  Jo.  63  ;  4  B.  W.  C.  C.  119  ; 
48  Sc.  L.  R.  727— H.  L. 

4.  Accident  not  Causing  Incapacity  hut 
Making  Patent  a  Pre-e.i:isting  Incapacity  — 
Workmen's  Compensation  Act,  1906  ((i  Edw.  7, 
c.  58),  s.  1.] — An  accident  to  a  workman  which 
does  not  cause  an  incapacity  but  only  makes 
patent  a  pre-existing  incapacity  does  not 
entitle  the  workman  to  compensation  under 
the   Workmen's  Compensation  Act,   1906. 

So  held  by  Cozens-Hardy,  M.E.,  and  Buck- 
ley, L.J.  (Moulton,  L.J.,  dissenting). 

The  applicant,  an  edge-tool  moulder,  met 
with  an  accident  sixteen  years  ago,  through 
a  piece  of  steel  striking  his  left  eye.  Three 
years  later  the  eye  became  blind,  but  it  was 
not  removed,  and  to  all  appearances  the  eye 
was  normal,  and  the  applicant  for  twelve  or 
thirteen  years  continued  to  work  at  his  trade, 
and  earned  his  old  wages.    In  1910,  while  the 
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I.  Liability  of  Master  for  Injury  to  Servant — 

Continued. 
applicant  was  at  work,  a  piece  of  brick  struck 
his  left  eye  and  set  up  so  much  inflammation 
that  the  eye  had  to  be  removed.    Compensation 
was   paid  to   him    by   his   employers  until   he 
recovered  from  the   operation.      Subsequently 
the  employers  and   others  refused  to  employ 
the  applicant  on  account  of  the  fact  that  he 
had  only  one  eye.     lie  then  applied  for  com- 
pensation under  the  Workmen's  Compensation 
Act,   1906,  for  loss  of  wage-earning  capacity. 
Held  (Moulton,  L.J.,  dissenting) — that  the 
applicant's  incapacity  was  not  caused  by  the 
accident  in  1910,   but  by  the  accident  which 
happened  sixteen  years  previously,  and,  there- 
fore, that  he  was  not  entitled  to  compensation. 
Ball   v.    W.    Hunt    and    Sons,    Ld.,    [1911] 
[1  K.  B.   1048  ;   80  L.  J.  K.  B.  655  ;    104 
L.  T.  327  ;   27  T.  L.  E.  323  ;   55  Sol.  Jo. 
383  ;  4  B.  W.  C.  C.  225— C.  A. 

5.  Former  Acehlcnt  Confrllndimj  io  Present 
Incr/jMciti/  —  Cliiii/i  in  h'e.yierf  of  Earlier 
Accident— Worltmens  ('oinpenrntion  Act,  1897 
(60  &  61  Vict.  c.  37),  s.  1.]— In  1902  a  workman 
met  with  an  accident  at  certain  works,  where 
he  was  employed  as  a  riveter,  in  consequence 
of  which  the  first  finger  of  his  right  hand  was 
amputated  at  tlie  root  of  the  finger.  He  was 
paid  compensation  until  the  stump  healed,  but 
he  could  not  resume  his  former  work.  In  1903 
he  was  given  work  with  the  same  employers  as 
a  caulker,  which  involved  using  a  light  hammer 
in  place  of  the  heavy  hammer  used  by  riveters. 
In  1910,  at  the  suggestion  of  a  foreman,  he 
commenced  using  a  heavy  pneumatic  hammer, 
during  the  use  of  which  there  was  a  great  deal 
of  vibration.  A  few  days  afterwards  his  hand 
became  inflamed,  and  he  was  oVjliged  to  leave 
off  work.  He  then  claimed  compensation 
under  the  Workmen's  Compensation  Act,  1897, 
in  respect  of  the  accident  of  1902.  The  county 
court  judge  awardeil  compensation  on  the 
ground  that  the  accident  of  1902  was  one  of  the 
contributing  causes  of  the  latter  incapacity. 

Held — that  the  question  was  not  whether 
the  accident  of  1902  was  a  contributing  cause 
to  the  later  incapacity  ;  that  taking  all  the 
circumstances  together  the  later  injury  was  met 
with  under  circumstances  which  did  not  in- 
volve an  accident  ;  and  further,  that  there  was 
no  evidence  to  justify  the  county  court  judge 
finding  as  a  fact  that  the  accident  of  1902  was 
one  of  the  contributing  causes  of  the  later 
incapacity. 
NoDEN  r.  Galloways,  Ld.,  [1912]  1  K.  B.  46  ; 

[1911]   W.  N.  .192  ;  81   L.  J.  K.  B.  28  ;  105 

L.  T.  567  ;  28  T.  L.  E.  5  ;  55  Sol.  Jo.  838— C.  A. 

6.  Death  sJiortly  after  Accident — Connection 
between  Accident  and  Death — Burden  of  Proof 
—  WorJimen\i  Compensation  Act,  1906  (6 
Edw.  7,  c.  58),  s.  1  (1).]— A  carman  fell  from 
his  van  and  sustained  injuries.  He  died  three 
weeks  later.  No  evidence  was  produced  to 
show  the  connection  between  the  accident  and 
death,  the  doctor  who  had  attended  the  man 
being  abroad. 


Held — that  there  was  no  evidence  that  the 
death   was  due  to  the  accident. 
HoNOu  V.  Bainter,  4  B.  W.  C.  C.  188— C.  A. 

7.  /)eat/i  shorHij  after  Accident  —  Connee- 
fioH  between  Aeci'deni  and  Death^Burden  oj 
Proof — Worlt men's  Compensation  Act,  1906  (6 
Edw.  7,  c.  58),  s.  1,  (1).]— A  workman  fell 
from  a  cart  and  was  injured.  He  died  nine 
days  afterwards.  The  only  medical  evidence 
called  was  to  the  effect  that  there  was  no 
connection  between  the  accident  and  the  death. 
The  county  court  judge,  however,  found  that 
death  was  due  to  the  accident,  and  awarded 
compensation. 

Held — that  the  dependant  had  not  dis- 
charged the  onus  of  proving  that  death  was 
due  to  the  accident. 

Browne  v.   Kidman,  4  B.    W.    0.   C.    199— 

[C.  A. 

8.  Bupture  of  Cartilage  of  Knee — Preriovs 
"  Wrench  "  to  Knee — Recurrence  —  Burden  of 
Proof —  Workmen's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  s.  1.] — In  arbitration  pro- 
ceedings to  recover  compensation  under  the 
Workmen's  Compensation  Act,  1906,  it  was 
proved  that  the  claimant,  while  in  the  course 
of  his  employment  on  December  4th,  1908,  felt 
a  severe  pain  in  his  knee  on  rising  from  a  kneel- 
ing position  ;  that  on  examination  one  of  the 
cartilages  of  the  knee  was  found  to  be  ruptured  ; 
that  incapacitj'  resulted  ;  that  three  years 
previously,  while  in  the  employment  of  third 
parties,  he  had  sustained  a  "  wrench  "  to  the 
knee  which  resulted  in  incapacity  for  some 
weeks  ;  that  on  several  subsequent  occasions  he 
felt  momentary  pain  in  the  knee  on  rising  from 
it,  but  was  not  thereby  prevented  from  con- 
tinuing to  work. 

Held — that  the  claimant  had  suffered  injury 
by  accident  on  December  4th,  1908,  within  the 
meaning  of  the  Act. 

Per  Lord  Dundas — that  the  onus  lay  on  the 
employers  to  show  that  no  new  injury  was  sus- 
tained, but  that  anything  suffered  on  Decem- 
ber 4th,  1908,  was  due  to  the  former  accident. 
Borland  v.  Watson,  Gow  &  Co.,  Ld.,  49  Sc. 
[L.  E.  10— Ct.  of  Sess. 

9.  Been  r  re  nee  of  Bupture  —  No  Proof  of 
Specific  Accident —  Workmen's  Compensation 
Act,  1906  (6  Edw.  7,  c.  58),  s.  1  (1).]— A  farm 
labourer,  while  engaged  in  his  employment,  had 
a  recurrence  of  an  old  rupture,  which  became 
strangulated  and  caused  his  death.  There  was 
no  proof  of  anything  specific  having  happened  to 
him  to  cause  the  rupture  to  recur,  and  the  arbi- 
trator refused  compensation  on  the  ground  that 
it  was  not  proved  that  the  workman  had  met 
with  an  "  accident." 

Held — that    on   the    facts    the    arbitrator's 
decision  could  not  be  held  to  be  unreasonable. 
Walker  r.    Murray,   [1911]    S.  C.  825  ;    48 

[Sc.  L.  E.  741  ;  4  B.  W.  C.  C.  409— Ct.  of  Sess. 

10.  Workmen  Engaged  to  Take  Place  of 
Workmen  on  Strike — Assault  iy  Wo>-kmen  07i 
Strike — Workmen's   Compensation  Act,    1906 
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1.  Liability  of  Master  for  Injury  to  Servant — 

Contiuited. 
Edw.  7,  0.  58),  s.  1.]— The  employes  in  a 
wood  yard  having  gone  out  on  strike,  other 
workmen  were  brought  in  to  take  their  places. 
The  strikers  made  an  attack  on  the  works  and 
assaulted  and  threw  stones  at  the  workmen 
there  employed.  One  of  the  workmen  so  in- 
jured claimed  compensation  under  the  Work- 
men's  Compensation   Act,    1906. 

Held — that  his  injury  was  not  injury  "  by 
accident  "  within  the  meaning  of  sect.  1  of 
the  Act. 

Nisbet  V.  Rayne  and  Burn  {sj(pra)  and 
Anderson  v.  Balfour  ([1910]  2  I.  R.  497) 
disagreed   ,with. 

Murray   v.   Denholm   &   Co.,    [1911]    S.    C. 
[1087  ;  48  Sc.  L.  R.  896— Ct.  of  Sess. 

11.  Death  as  Result  of  Injury  hy  Accident — 
Natural  or  Prohahle  Consequence  —  Accelera- 
tion of  Death  hy  Conduct  of  Workman — Para- 
jylirasc  bii  Arbiter —  Workmen's  Compensation 
Act,  190(5  (6  Edw.  7,  c.  58),  Sched.  I.  (]).]— 
A  workman  while  engaged  in  laying  drain 
pipes  was  struck  on  the  back  by  a  stone  fall- 
ing from  the  surface  and  was  injured.  A  day 
or  two  afterwards  he  was  seen  by  a  doctor, 
who  diagnosed  pneumonia  and  sent  him  to 
hospital,  where  he  remained  for  three  days, 
when  he  insisted  on  being  taken  home.  He 
was  accordingly  assisted  home — a  distance  of 
some  ten  minutes'  walk — by  some  neighbours. 
This  was  done  in  spite  of  warning  by  the 
doctor  in  attendance  at  the  hospital  that  such 
a  course  was  dangerous  to  life.  He  died  two 
days   afterwards. 

In  an  application  by  his  widow  for  com- 
pensation under  the  Workmen's  Compensation 
Act,  1906,  the  sheriff-substitute,  acting  as 
arbiter,  found  that,  on  a  consideration  of  the 
whole  case,  together  with  the  report  by  a 
medical  referee,  "  but  for  the  accident  the  de- 
ceased would  not  have  died  at  the  time  at 
which,  and  in  the  way  in  which,  he  did  die," 
and  that  the  injury  by  accident  was  thus  the 
cause  of  death. 

Held — that  the  arbiter  had  not  discharged 
the  duty  imposed  on  him  by  the  Act  of  con- 
sidering whether  the  death  did  "  result  "  from 
the  injury  by  accident,  and  case  remitted  to 
him  to  determine  that  question  and  to  report. 

Held  further— the  sheriff-substitute  hav- 
ing reported  that  he  found  as  a  fact  that  the 
man's  death  resulted  from  the  accident  libelled 
—that  there  was  evidence  on  which  the 
sheriff-substitute  might  competently  find  as 
he  did. 

DUNNIGAN    V.    CaVAN    AND    LiND,    [1911]     S.    C. 

[579  ;   48   Sc.   L.   E.   459  ;    4  B.    W.   C.   C. 
386— Ct.    of    Sess. 

12.  Pneumonia  Caused  by  Inhalation  of 
Poisonous  Gas — Worhmen's  Compensation  Act. 
1906  (6  Edw.  7,  c.  58),  s.  1  (1).]— A  miner 
employed  in  a  mine  in  the  course  of  his  work 
fired  a  shot  of  gunpowder,  and  about  three 
minutes  after   the   explosion   returned  to   the 


working-place  when  it  was  still  full  of  smoke. 
He  subsequently  died  from  pneumonia,  caused 
by  the  inhalation  of  carbon  monoxide  gas 
generated  by  the  explosion.  It  was  found 
proved  that  this  gas  was  generated  by  the 
combustion  of  gunpowder  in  varying  propor- 
tions depending  on  the  ventilation,  that 
similar  blasting  operations  were  of  daily 
occurrence,  and  that  on  previous  occasions  the 
deceased  had  suffered  from  headache  and 
nausea  caused  by  the  gas. 

Held — that  the  miner's  death  resulted  from 
an  accident  within  the  meaning  of  the  Work- 
men's Compensation  Act,  1906. 
Kelly  v.   Auchenlea  Coal  Co.,  Ld.,   [19111 

[S.   C.    864  ;    48   Sc.   L.   R.   768  ;    4  B.    W. 
C.  C.  417— Ct.  of  Sess. 

13.  Cause  of  Death— Engine  Driver— Tighten- 
ing Nut — Ecidence — Accidental  Fall— Fainting 
Fit  —  Work)iieu\s  Compensation  Act,  1906 
(6  Edw.  7,  0.  58),  s.  1.] — An  engine  driver  was 
engaged  whilst  his  train  was  at  a  lailway  station 
in  tightening  a  nut  in  the  engine  ;  he  had  one 
knee  on  the  engine  frame  and  one  foot  on  the 
platform.  He  was  next  seen  lying  on  the  per- 
manent way  between  the  engine  and  platform 
with  his  two  legs  "doubled  up."  He  exhibited 
signs  of  agony,  and  died  within  five  minutes  of 
the  occurrence.  There  was  no  evidence  to  show 
what  caused  him  to  fall  to  the  permanent  way, 
but,  on  the  hearing  of  the  widow's  claim  for  com- 
pensation, evidence  was  given  showing  that  on  at 
least  three  previous  occasions,  when  the  train 
was  at  a  station,  the  deceased  had  collapsed  in  a 
faint  and  lay  unconscious  for  some  minutes. 
From  the  medical  evidence,  however,  it  appeared 
that  he  "  undoubtedly  had  a  sound  heart."  A 
few  days  before  the  occurrence  the  deceased  was 
examined  by  the  physician  of  the  company,  and 
was  presumably  passed  as  physically  fit  for  his 
position. 

Held — that  there  was  sufficient  evidence  to 
justify  the  finding  of  fact  by  the  county  court 
judge  that  the  man's  death  resulted  from  injury 
by  accident  arising  out  of  and  in  the  course  of 
his  employment. 
Fennah  v.   Midland  Great   Western   Ry. 

[OP  Ireland,  45  I.  L.  T.  192  ;  4  B.  W.  C.  C. 
440— C.  A.,  Ireland. 

(b)  Alternative  Remedies. 

14.  Action  „,j„ni.t  Stranger  ~T<ihinii  Weel'fi/ 
Payments  from  EmiiUuirr^Kiioirleihie  of  Con- 
tents and  'Ef'crt  of  lievript—Worli'men's  Com- 
pensation Act,  190(5  (6  Edw.  7,  c.  58),  s.  6.]— 
The  plaintiff,  who  met  with  an  accident  in  the 
course  of  his  employment,  owing,  as  he  alleged, 
to  the  negligence  of  the  defendants'  servants,  the 
ilefendants  not  being  the  plaintiff's  employers, 
accepted  several  weekly  payments  from  his 
employers,  and  gave  them  receipts  therefor  in 
the  following  terms: — "Received  under  the 
Workmen's  Compensation  Act,  1906  ...  the 
sum  of  12.<;.  8^.,  being  compensation  at  the  rate 
of  one  half  my  average  weekly  wages  up  to  .  .  . 
in  respect  of  an  accident  which  occurred  to  me 
on  or  about  April  17,  1909."      Subsequently   the 
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I.  Liability  of  Master  for   Injury  to  Servant- 
row/ /«(/,.,/. 

plaintirt'  repaid  to  liis  employers  the  amounts  he 
had  received  from  them,  and  then  sued  the 
defendants  for  damages.  At  the  trial  the 
plaintiff  stated  that  he  did  not  niidnsland  the 
nature  and  terms  of  the  receipts  lir  IkkI  ^iuIM■d. 
The  county  court  judge  nons-uitcd  Mn'  pi:iiiitiff. 
holding,  as  a  matter  of  law,  that  the  idaiiitiff 
had  recovered  compensation  within  the  meaning 
of  sect.  6  of  the  Workmen's  Compensation  Act, 
190(i,  and  that  his  action  was  therefore  barred.. 

Held — that  the  county  court  judge  was 
wrong  in  nonsuiting  the  plaintiff,  as  it  was  a 
question  for  the  jury  whether  the  plaintiff 
understood  the  nature  and  effect  of  the  receipts 
he  had  signed. 

Decision  of  Div.  Ct.  (20  T.  L.  R.  580  ;  3  B.  W. 
C.  C.  536)  atfirmed. 

HucKLE  r.    London  County  Council,  27 
[T.  L.  R.  112  ;  4  B.  W.  C.  C.  113— C.  A. 

15.  Worlimen'ii  X<ifirr  "  ii/nhv  I'hnploijcrs  L\a- 
hilitji   Act  nnd    Wi<rhiiirii\-<    Comjienxuthtn   Ad'' 

—  Rpcpipt  in  Full  Srttlriiinif  under  Employers'' 
Liahility  Act — No  bona  tide   l-^.i-nu-hi'  of  Option 

—  Subsequent  Death  —  Chthn  hij  Dependants 
Not  Barred —  Worhmcns  ('(wniensation  Act, 
1906  (6  Edw.  7,  c.  58),  s.  1  (2),  (b)\  Sched.  /., 
(1)  (a).] — A  workman  was  injured  by  acci- 
dent. He  gave  notice  under  the  Employers' 
Liability  and  Workmen's  Compensation  Acts. 
His  employers  settled  with  him  for  a 
lump  sum,  obtaining  a  receipt  releasing 
them  from  all  liability  under  the  Bm- 
ploj^ers'  Liability  Act  and  at  common  law. 
The  workman  died,  and  his  dependants 
claimed  under  the  Workmen's  Compensation 
Act,  1906,  subject  to  the  deduftion  of  the  sum 
paid  under  the  settlement.  The  county  court 
judge  found  as  a  fact  that  there  had  been  no 
bond  -fide  exercise  by  the  workman  of  his 
option  to  take  proceedings  independently  of 
the  Workmen's  Compensation  Act,  1906,  and 
made  an  award  in  favour  of  the  dependants. 

Held — that  the  right  of  the  dependants  was 
independent  of,  and  not  derivative  from,  that 
of  the  deceased,  and  that  therefore,  on  the 
county  court  judge's  finding  of  fact,  they  were 
entitled  to  recover. 

Howell  v.  Bradford  &  Co.,  101  L.  T.  433  ; 
[4  B.   W.   0.   C.   203— C.   A. 

16.  Unsnccessfnl  Action  for  Damages  by  Father 
of  Deceased  Worhnian  —  Rpquest  for  Assess- 
ment of  Conipensiition  under  Act — Claim  ly 
other  Dependants  more  than  Site  Months  after 
Accident  —  Workmen's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  s.  1  (4).]— The  father  of 
a  deceased  workman  raised  an  action  of 
damages  against.his  son's  employer,  and,  being 
unsuccessful,  requested  compensation  to  be 
assessed  under  the  Workmen's  Compensation 
Act,  1906.  Thereafter,  and  when  more  than 
six  months  had  expired  since  the  workman's 
death,  the  mother  and  sisters  of  the  deceased 
workman  claimed  compensation  as  dependants. 

Held — that  the  right  given  under  sect.  1, 
sub-sect.  4,  of  the  Act  wag  a  privilege  personal 


to  the  raiser  of  the  action,  and  that  the  statu- 
tory six  months  having  expired,  the  mother 
and  sisters  were  not  entitled  to  claim  com- 
pensation. 

McGiNTY  V.   Kyle,   [1911]   S.   C.  589  ;   48  Sc. 
[L.  R.  474  ;  4  B.  W.  C.  C.  389— Ct.  of  Scss. 

(c)   Ancillary  or  Incidental  Work. 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

(d)  Assessment  of  Compensation. 

See  also  Nos.  35,  97,  98,  infra. 
(1)  Difference  in  Wages  or  Earning  Capacity. 
See  also  No.  4,  supra. 

17.  A  reragc  Earnings  —  Fall  in  Wages  by 
licason  of  I'assing  of  Eight  Hours  Act— War k- 
meyfs  Compcn.mtion  Act^l^OQ  (6  Edw.  7,  c.  58), 
Sched.  J.  (3)]. — The  applicant,  a  collier,  was 
injured  in  the  course  of  his  employment  in  1907. 
He  received  a  weekly  payment  of  £1  during 
total  incapacity.  In  August,  1911,  he  com- 
menced proceedings  to  have  compensation 
awarded  in  respect  of  his  partial  incapacity.  At 
the  time  of  the  accident  the  applicant  was 
earning  &2  \i)s.  Id.  per  week;  in  August,  1911, 
he  was  earning  £1  V2s.  7d.  per  week.  Since  the 
time  of  the  accident  colliers'  earnings  had  fallen 
considerably  owing  to  the  passing  of  the  Coal 
Mines  Regulation  Act,  1908. 

Held — that  in  fixing  the  amount  of  the 
weekly  payment  payable  to  the  applicant  regard 
must  be  had  to  the  circumstance  that  a  great 
reduction  in  colliers'  wages  had  been  effected  by 
reason  of  the  passing  of  the  Coal  Mines  Regula- 
tion Act,  1908. 

Bevan  v.   Energlyn  Colliery    Co.,   [1912] 

[1   K.  B.  63  ;  W.  N.  206  ;   105  L.  T.  654  ;  28 

T.  L.  R.  27 -C.  A. 

18.  Workman  Returning  to  former  Fnll  Work 
—  Complaints  by  Employer — Workman  rolnn- 
tarily  Icares  Work —  Workmen's  Compensation 
Act,' VM(]  (6  Edw.  7,  ;•.  58),  Sched.  I.  (1) 
(&).] — A  waitress  had  an  injury  to  her  finger, 
which,  becoming  stiff,  prevented  her  from 
working  as  efBciently  as  before.  She  received 
compensation  for  some  time,  and  then  re- 
turned to  her  old  work  at  her  old  wages.  She 
could  not  work  as  well  as  before,  and  her 
employers  complained  of  her  clumsiness.  She 
left  work  of  her  own  accord  and  claimed 
compensation.  The  county  court  judge  found 
that  she  could  not  work  as  well  as  before,  and 
that  she  was  therefore  partially  incapacitated, 
and  entitled  to  compensation. 

Held — there  was  evidence  to  support  this 
finding. 

Ward  v.  Miles,  4  B.  W.  C.  C.  182— C.  A. 
(2)  Extras,  Deduction.s,  and,  Apportionmenf 

19.  Seaman — Wages  Paid  Between  Date  of 
Accident  and  Discharge — "  Payment,  Allowmice 
or  Benefit  ^'—Period  of  Incapacity — Merchant 
Shipping  Acts,  1894  and  1906  —  Workmen's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58),  s.  7 
(1)    (e)   ;    Sched.    I.    (3).]  —  Wages  paid  to  a 
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I.  Liability  of  Master  for  Injury  to  Servant— 

Co)itinui'(l. 
seaman  between  the  date  of  an  accident  and 
his  discharge  by  the  shipowners  do  not  come 
within  the  words  "  payment,  allowance  or 
benefit "  in  Sched.  T.  (H)  of  the  Workmen's 
Compensation  Act,  1906. 

Het-d,  therefore,  that  the  county  court  judge 
was  right  in  declining  to  have  regard  to  eight 
days'  wages  paid  to  a  seaman  between  the 
happening  of  the  accident  and  his  discharge,  as 
the  words  "during  the  period  of  his  incapacity  " 
mean  the  period  during  which  the  shipowner  is 
liable  to  pay  compensation  under  the  Act,  and 
which  begins  when  the  seaman  ceases  to  be 
entitled  to  maintenance  under  the  Merchant 
Shipping  Acts. 

Decision  of   C.   A.  ([1909]  2  K.  B.  704;    78 
L.  J.  K.  B.   114i  ;  101   L.  T.  90  ;  25  T.  L.  R. 
(;91  ;  53  Sol.  Jo.  650 ;    2    B.    \V.    C.    C.    208) 
reversed. 
McDermott     i:     Owners      of      Steamship 

["Tintoretto,"  [1911]  A.  C.  35  ;  80  L.  J. 

K.  B.  161  ;  103  L.  T.  769  ;  27  T.  L.  R.  149  ;  55 

Sol.  Jo.  124  ;  11  Asp.  M.C.  515  ;  4  B.  W.  C.  C. 
123;  48  Sc.  L.  R.  728— H.  L. 

20.  Concurrent  Contracts  of  Service —  Worhma7i 
in  Eoijal  Naral  Reserve — Workmen's  Compen- 
sation Act,  1906  (6  Edw.  7,  c.  58),  s.  9  ; 
Sched.  I.  (2).] — The  applicant  was  a  stoker  on  a 
merchant  vessel,  and  was  also  enrolled  in  the 
Royal  Naval  Reserve  as  a  stoker,  in  respect  of 
which  latter  appointment  he  was  entitled  to  a 
retainer  of  £6  a  year.  He  was  injured  by 
accident  in  the  course  of  his  employment  on 
the  merchant  vessel,  and  his  injuries  were  such 
as  to  disable  him  from  continuing  to  serve  in  the 
Royal  Naval  Reserve.  In  a  claim  for  compensa- 
tion against  the  shipowners  under  the  Workmen's 
Compensation  Act,   1906  : — 

Held — that  in  computing  the  applicant's 
average  weekly  earnings  the  amount  he  received 
as  a  stoker  in  the  Royal  Naval  Reserve  should 
be  added  to  his  earnings  from  the  shipowners, 
as  being  earnings  under  a  concurrent  contract  of 
ser\ice. 

Decision  of  C.  A.  ([1911]  1  K.  B.  376;  80 
L.  J.  K.  B.  217;  103  L.  T.  746;  27  T.  L.  R. 
127  ;  4  B.  W.  C.  C.  6  ;  11  Asp.  M.  C.  541)  affirmed. 
Owners  of  S.S.  "  Raphael  "  v.  Brandy,  [1911] 

[A.  C.  413  ;  80  L.  J.  K.  B.   1067  ;  105  L.  T. 

116  ;  27  T.  L.  R.  497  ;  55  Sol.  Jo.  .579  ;  4  B.  W 
C.  C.  307— H.  L. 

21.  "  Tips"  Earned  Outside  Ordinary  Employ- 
ment—  Carman — Workmen' s  Compensation  Art, 
1906  (6  Edw.  7,  c.  58),  Sched  I.  (2)  (a;).]— In 
calculating  a  workman's  average  weekly  earn- 
ings, where  the  evidence  is  that  he  habitually 
received  certain  tips  to  the  knowledge  of  his 
employers,  the  county  court  judge  is  entitled  to 
take  them  into  consideration,  even  though  such 
tips  are  given  for  services  outside  his  ordinary 
employment. 

Penn  v.  Spiers  and  Pond,  Ld.  ([1908] 
1  K.  B.  766),  applied. 

Knott  r.  Tingle  Jacobs  &  Co.,  4  B.  W,  C.  C. 
[.5.5— C.  A. 


(3)  Len(]fh\and  Continuity  of  Employment. 
[No  paragraphs  In  this  vol.  of  the  Digest.) 

(4)    General. 

22.  Grade  of  Employment — Averaye  Weekly 
Earnings — Computation — Workmen's  Compensa- 
tion Act,  1906  (6  Edw.  7,  c.  58),  s.  2  (c).]  —  A 
workman  who  was  by  trade  a  boilermaker,  and 
who  had  been  employed  for  some  time  as  a 
boilermaker  and  for  some  time  as  a  labourer 
under  the  same  employer,  met  with  an  accident 
while  employed  as  a  labourer.  In  an  application 
by  his  employers  to  review  and  end  compensa- 
tion paid  to  him  under  a  verbal  agreement,  the 
arbiter,  in  calculating  his  "  average  weekly 
earnings,"  took  into  account  the  amount  which 
the  workman  had  earned  as  a  boilermaker,  and 
awarded  him  compensation  on  the  average  wage 
thus  ascertained. 

Held — that  the  compensation  must  be  based 
on  the  wages  the  workman  was  earning  in  the 
grade  of  employment  in  which  he  met  with  the 
accident,  and  that  the  arbiter  could  not  com- 
petently include  his  wages  as  boilermaker. 

Perry    v.     Wriyht    ([1908]     1     K.     B.     441) 
approved  and  followed. 
Babcock  and  Wilcox,  Ld.  r.  Young,  [1911] 

[S.  C.  406  ;  48  Sc.  L.  R.  298  ;  4  B.  W.  C.  C.  367 
— Ct.  of  Sess. 

(e)  Commencement  of  Proceedings  :  Notice, 
Claim,  Dispute. 

See  also  No.  16,  supra. 

23.  Liquidation  of  Company  by  which  Work- 
man Employed — Contract  tvith  Insurers — 'Trans- 
fer of  Rights  to  Workman  —  Compliance  with 
Provisiotix  of  Policy  of  Insurance — Workmen's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58),  ss.  1,  5 
(1).] — In  the  event  of  any  employer,  who  has 
entered  into  a  contract  with  insurers  in  respect 
of  any  liability  under  the  Workmen's  Compen- 
sation Act,  1906,  becoming  bankiupt,  or  making 
a  composition  or  arrangement  with  his  creditors, 
or,  if  the  employer  is  a  company,  in  the  event  of 
the  company  having  commenced  to  be  wound 
up,  sect.  5  of  that  Act  enables  a  workman  injured 
by  accident  arising  out  of  and  in  the  course  of 
his  employment  to  stand  by  way  of  subrogation 
in  the  place  of  the  employer  with  regard  to  the 
insurers  ;  but  a  workman  who  takes  the  benefit 
of  the  section  must  take  it  with  all  its  limita- 
tions. Where,  therefore,  a  policy  of  insurance 
requires  any  difference  or  dispute  arising  between 
the  em])loyers  and  the  insurers  in  respect  of  the 
policy  to  be  referred  to  arbitration  in  accordance 
with  the  provisions  of  the  Arbitration  Act,  1889, 
such  a  reference  is  a  condition  precedent  to  the 
commencement  of  arbitration  proceedings  under 
the  Act  of  1906  to  enforce  a  claim  for  compen- 
sation by  the  workman  against  the  insurers. 

King    v.    Phcenix    Assurance     Co.,    [1910] 

[2  K.  B.  666  ;   80  L.  J.   K.  B.  44  ;  103  L.  'J'. 

53;  3  B.   W.  C.  C.  442— C.A. 

24.  Claim  ivith  in  Six  Months — Negotiations  for 
Compensation  at  Common  Law  —  Workmen's 
Compen.^ationAct,  1906  (6  Edw.  7,  c.  58),  s.  2  (1).] 
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I.  Liability  of  Master  for  Injury  to  Servant— 

Continued. 
— An  injured  workman,  offered  compensation 
under  the  Workmen's  Compensation  Act,  li)06, 
resolved  not  to  accei)t  it,  and  instructed  an 
agent  to  recover  damages.  This  agent  threatened 
on  his  behalf  to  raise  an  action  at  common  law 
against  liis  employers,  and  had  several  meetings 
with  the  agent  of  the  insurance  company  which 
insured  the  employers,  who  was  anxious  to  avoid 
litigation  and  to  get  the  workman  to  accept 
compensation.  Notliing,  however,  had  been 
arranged,  and  no  action  had  been  raised  by  the 
■workman,  when  the  statutory  period  of  six 
months  from  the  accident  expired.  On  the 
workman  subsequently  initiating  proceedings 
under  the  Act,  the  arbitrator  found  that  he  had 
failed  to  make  a  claim  within  six  months,  and 
that  there  was  no  reasonable  cause  for  this 
failure,  and  dismissed  the  application. 

Held — that  there  was  no  ground  for  disturbing 
the  arbitrator's  findings. 
Devons  v.  Anderson  and  Sons,  [1911]  S.  C. 

[181  ;  48  Sc.  L.  11.  187  ;  -1  B.  W.  C.  C.  354— 
Ct.  of  Sess. 

25.  Aotice  of  Accident — Ileasonalile  Cmisc  for 
not  giring  Notice  —  Mistcihc  —  Ifinoyance  of 
Existence  of  Act  —  Worfnnen'.s  ('oinpenndtton 
Act,  1906  (6  Edw.  7,  c.  58),  s.  2.]— Ignorance 
on  the  part  of  a  workman  of  the  existence  of 
the  Workmen's  Compensation  Act,  1906,  and  of 
any  right  to  compensation  for  an  accident 
arising  out  of  his  employment,  is  not  a  "  mis- 
take "  nox  a  "  reasonable  cause  "  for  not  giving 
notice  of  an  accident  within  the  meaning  of 
sect.  2  of  the  Act. 

Roles  v.   Pascall  &  Sons,   [1911]   1   K.  B. 

[982  ;    80  L.  J.  K.  B.  728  ;    104  L.  T.  298  ; 

4  B.  W.  C.  C.  148— C.  A. 

26.  Notice  of  Accident — Want  of  Notice — 
"  Beasonahle  Cause  " —  Workmen's  Compensation 
Act,  1906  (6  Edw.  7,  c.  58),  s.  2  (1).]— On  May 
9th,  1910,  an  insurance  agent,  while  employed 
ia  collecting  premiums,  fell  down  a  stair  and 
sustained  injuries  to  his  left  side,  shoulder,  and 
arm.  He  gave  no  formal  notice,  as  he  thought 
his  injuries  wers  of  a  temporary  character,  but 
a  day  or  two  after  the  accident,  and  again  on 
June  8th,  1910,  he  gave  verbal  notice  of  the 
accident  to  his  employers'  manager,  and  on 
June  29th,  1910,  he  left  his  situation.  His  injuries 
having  subsequently  become  worse,  and  resulted 
in  his  complete  incapacity  for  work,  his  agent, 
on  September  12th,  1910,  gave  formal  notice  of 
the  accident. 

Held — that  the  delay  in  giving  notice  was 
due  to  a  "  reasonable  cause  "  within  the  mean- 
ing of  sect.  2,  sub-sect.  1,  of  the  Workmen's 
Compensation  Act,  1906,  and  was  not  a  bar  to 
proceedings  under  the  Act. 
Refuge  Assurance  Co.,  Ld.  v.  Millar,  49 
[Sc.  L.  R.  67— Ct.  of  Sess. 

27.  Notice  of  Accident — "^.s  soon  as  practic- 
able "  —  Notice  One  Montlt  after  Accident  ■ — 
Employer  Prejudiced  —  Worhmen's  Compensa- 
tiqn  Act,  1906,  s.  2  (1)  (a).] — A  workman  was 


injured  on  July  12th.  He  saw  his  employer 
the  same  evening,  but  did  not  mention  the 
accident.  He  alleged  that  on  the  following 
day  he  sent  notice  by  messenger.  On 
July  23rd  he  again  saw  his  employer,  but  said 
nothing  about  compensation.  He  alleged  that 
on  August  6th  he  again  sent  notice  by  regis- 
tered post.  On  August  12th  a  solicitor  sent 
formal  notice  on  his  behalf.  The  employer 
denied  having  received  any  but  the  last  notice. 
The  county  court  judge  found  that  notice 
of  the  accident  had  not  been  given  as  soon 
as  practicable  after  the  happening  thereof,  and 
that  it  had  not  been  established  that  the  em- 
ployer had  not  been  prejudiced  by  the  delay. 
Held — that  there  was  evidence  to  support 
the  finding. 
Leach  v.  Hickson,  4  B.  W.  C.  C.  153— C.  A. 

28.  Notice  of  Accident — "  ^.s'  soon  as  pnictic- 
nble" — Verbal  Notice  Next  Day  to  Forenuin 
Carpenter  —  Formal  Notice  Two  Mont /is  after 
—  Employers  Prejudiced  —  Workmen's  Compen- 
sation Act,  1906  (6  Edw.  7,  c.  58),  s.  2 
(1)  (fl).] — A  workman  claimed  that  he  had 
sprained  his  ankle  at  work.  He  said  nothing 
at  the  time,  and  walked  home.  He  alleged 
that  he  had  sent  notice  the  next  day  to  the 
foreman  carpenter  under  whom  he  worked  ; 
this  the  latter  denied.  The  job  finished  on 
the  day  of  the  accident,  and  all  the  men  were 
paid  off.  Formal  notice  was  given  two  months 
later.  The  county  court  judge  found  that, 
though  the  notice  had  not  been  given  as  soon 
as  practicable,  the  emploj^ers  were  not  pre- 
judiced by  the  delay. 

Held — that  there  was  no  evidence  to  support 
the  finding. 

BUREELL    V.    HOLLOWAY    BROTHERS    (LoNDON), 

[Ld.,   4   B.    W.    C.    C.    239— C.    A. 

29.  Notice  of  Accident — Entry  in  Employers'' 
Book  —  Workmen's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  ss.  \,  2.]— Particulars  of  an 
accident  to  a  workman  arising  out  of  and  in  the 
course  of  his  employment  entered  in  a  book 
belonging  to  the  employers  by  the  employers' 
manager  in  the  jn-esence  of  the  workman  by 
whom  the  particulars  were  given  constitute  a 
"  notice  "  suificient  to  satisfy  the  terms  of  sect.  2 
of  the  Workmen's  Compensation  Act,  l'J06. 
Steven.s  v.  Insoles,  Ld.,  [1912]  1  K.  B.  36; 

[1911]  W.  N.   205  ;  81  L.  J.  K.  B.  47  ;  105 
L.  T.  617— C.  A. 

30.  Notice  of  Accident — Svfficiency — Payment 
of  Wages  after  Accident — Workmen's  Compen- 
sation Act,  1906  (6  Edw.  7,  c.  58),  s.  2.]— The 
applicant,  having  been  injured  by  accident 
while  in  the  respondent's  service,  claimed  com- 
pensation under  the  Workmen's  Compensation 
Act,  1906.  He  did  not  suggest  that  he  had 
himself  given  notice  of  any  claim  for  com- 
pensation under  the  Act,  but  his  wife  gave 
evidence  to  the  effect  that  she  had  written  to 
the  respondent  each  week  for  her  husband's 
wages,  and  that  the  respondent  had  paid  five 
weeks  immediately  after  the  accident  and  then 
stopped  payment.     During  the  sixth  week  she 
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(  onfiniiril . 
saw  the  respondent  at  his  house  and  asked  him, 
if  he  would  not  compensate  the  applicant, 
whether  he  would  compensate  her  and  the 
children.  He  replied  she  was  nothing  to  him 
or  he  to  her,  but  he  was  sorry  for  them. 

Held — that  there  had  been  no  notice  of 
a  claim  for  compensation  under  the  Act,  and 
that  the  applicant  was  therefore  not  entitled 
to  an  award  of  compensation. 
JonNSON  V.  WooTTON,  27  T.  L.  E.  487  ;  4 
[B.  W.  C.  C.  258— C.  A. 

31.  Notice  of  Accident — Giren  nearly  Six 
31onths  after  Accident  —  "  Mistake  "  —  Em- 
j)loiier  Prejudiced  —  Workmen's  Compensation 
Act,  1906  '(6  Edw.  7,  c.  .58),  s.  2  (1).]- A 
workman  who  had  been  suffering  from,  and 
had  been  medically  treated  for,  lumbago  met 
with  an  accident  on  May  30th,  1910,  and  on 
Sept.  2nd  was  again  treated  for  lumbago., 
which  might  have  been  due  to  the  accident. 
Notice  of  the  accident  was  not  sent  to  the 
employers   until  November    18th,    1910. 

Held — that  as  there  was  no  mistake  in  the 
mind  of  the  applicant  about  the  accident,  the 
failure  to  give  notice  of  it  as  soon  as  practic- 
able after  the  happening  thereof  could  not  be 
excused  as  due  to  "  mistake,"  and,  further, 
that  owing  to  the  interval  allowed  to  elapse 
between  the  accident  and  the  date  of  the 
notice  the  employers  would  be  prejudiced  in 
their  defence  if  the  applicant  were  allowed  to 
proceed  with  his  claim. 

Shannon    v.    Banbridge    Weavino    Co.,    45 
[I.  L.  T.  74— C.  A.,  Ireland. 

32.  Gratnitoiis  Discharge  Granted  hij  Worh- 
nian  under  Essential  Error — Worhnen''s  Compen- 
sation Act,  1906  (6  Edw.  7,  c.  58).]— Circum- 
stances in  which  a  receipt  by  a  workman  for 
payments  of  compensation,  containing,  as  his 
employer  contended,  a  final  discharge  of  all 
future  claims,  held  not  to  bar  the  workman 
from  making  further  claims,  in  respect  that  it 
had  been  granted  by  the  workman  gratuitously 
and  under  essential  error  as  to  its  effect. 
Macandbew  v.  Gilhooley,  [1011]  S.  C.  448  ; 

[48  Sc.  L.   E.  511  ;   4  B.   W.  C.   C.   370— 
Ct.   of   Sess. 
(f)  Dependants. 
See  also  Nos.  15,  16,  sitpra. 

33.  Wife  Liring  ApaHfrom  Husband  and  Sup- 
porting Herself — Partial  Dependency — Worli- 
meiis  Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
s.  13.] — The  api)licant,  who  was  married  in  1881, 
left  her  husband  in  1888  on  account  of  his 
cruelty,  and  had  never  since  lived  with  him. 
There  was  no  agreement  for  separation  ;  the 
applicant  never  made  any  application  for  main- 
tenance against  her  husband,  who  never  in  fact 
paid  the  applicant  anything  for  her  own  or  her 
children's  support,  and  she  supported  herself  by 
her  own  exertions.  In  1910  the  husband  met 
with  a  fatal  accident  while  employed  at  the 
respondents'  collieries.  In  a  claim  by  the 
applicant  for  compensation  under  the  Workmen's 


Compensation     Act,    1906,    in    respect    of    her 
husband's  death  : — 

Held — that  the  applicant  was  not  depen- 
dent upon  her  husband  and  that  the  county 
court  judge  was  wrong  in  making  an  award 
of  compensation  in  her  favour. 

There  is  no  presumption  of  law  that  a  wife 
is  dependent  upon  her  husband's  earnings 
merely  because  of  his  legal  obligation  to  main- 
tain her,  but  the  existence  of  this  obligation, 
the  probability  that  it  will  be  discharged, 
either  voluntarily  or  under  compulsion,  and 
the  probability  that  the  wife  will  ever  enforce 
her  right  if  the  obligation  be  not  discharged 
voluntarily,  are  all  matters  proper  to  be  con- 
sidered by  the  arbitrator  in  determining  the 
question  of  fact  whether  or  not  the  wife,  at 
the  time  of  her  husband's  injury,  looked  to 
his  earnings  for  her  maintenance  and  support 
in  whole  or  in  part. 

Decision  of  C.  A.  ([1911]  1  K.  B.  250  ;   80 
L.  J.  K.  B.  539  ;   103  L.  T.  622  ;  27  T.  L.  E. 
90  ;  4  B.  W.  C.  C.  49)  reversed. 
New  Monckton  Collieries,  Ld.  v.  Keeling, 

[1911]   A.  C.  648;  80  L.  J.  K.B.  1205:  105 

L.  T.  337  ;  27  T.  L.  R.  551  ;  55  Sol.  Jo.  887  ; 
4  B.  W.  C.  C.  332— H.  L. 

34.  Infant  Cliildren — Absence  of  Eridence  of 
Deprndnici/ — Xo  Leiptl  Presumption —  Workmen's 
Compensation  Act,  i'MC,  (6  Edw.  7,c.  58),  s.  1.]— 
The  principle  established  by  the  decision  of  the 
House  of  Lords  in  JVew  Monckton  Collieries,  Ld. 
V.  Keeling  (supra'),  that  dependency  within  the 
meaning  of  the  Workmen's  Compensation  Act, 
1906,  is  a  question  of  fact,  and  that  there  is  no 
legal  presumption  of  dependency  in  the  case  of  a 
wife,  applies  equally  to  the  case  of  infant  children. 

Where,  therefore,  there  was  no  evidence  of 
dependency  in  fact  of  infant  children  on  their 
father,  a  workman  whose  death  had  been  caused 
hy  an  accident  within  the  Act,  they  not  having 
in  any  way  been  maintained  by  him  at  the  time 
of  his  death,  they  were  held  not  to  be  entitled  to 
compensation. 

Driggs  v.  3Htchell  (infra'),  approved. 
Ls;e  v.  Owner  op   Ship  "  BEvSsie,"  [1912]  1 

[K.  B.  83  ;    [1911]  W.  N.  222  ;  105  L.  T.  659 
— C.A. 

35.  Partial  Dependenc)/ — Principle  on  which 
Compensation  Assrs.^ed — Fa  f  h  cr  of  Deceased  Dif ant 
Workman — Wages  Paid  to  Father —'^  Earnings" 
—Deduction  of  Cost  of  Maintenance — Pecuniary 
Value  of  Services  Rendered  —  Workmen's  Com- 
pensation Act,  1906  (6  Edw.  7,  c.  58),  Sehed.  I. 
(1)  (a)  (ii.).] — The  question  how  far  a  member 
of  the  family  of  a  deceased  workman  was 
dependent  on  his  earnings  within  the  meaning 
of  the  Workmen's  Compensation  Act,  1906,  is  a 
question  of  fact  to  be  determined  by  the  county 
court  judge  upon  a  consideration  of  all  the 
circumstances  of  the  case. 

Main  Colliery  Co.  v.  Daries  ([1900]  A.  C.  358) 
explained. 

A  workman,  a  boj'  fourteen  years  of  age,  was 
killed  by  an  accident.  His  wages  were  6*.  1  Id. 
a  week.  These  wages  were  paid  to  the  father 
a  id  lielped  to  maintain  the  family.     The  father 


371 


MASTER  AND    SERVANT. 


372 


I.  Liability  of  Master  for  Injury  to  Servant— 

Coiifniurd. 

worked  at  a  colliery  and  supplementeil  Ins  wages 
by  carrying  on  the  trade  of  a  barber  on  certain 
evenings  and  a  part  of  Saturday.  The  deceased 
assisted  his  father  in  this  trade,  and  the  latter 
estimated  the  value  of  his  services  at  fi.s-.  a  week. 
The  county  court  judge  held  that  the  applicant 
was  not  Ji  dependant  or  partial  dependant,  as 
6.S.  \\d.  a  week  was  not  more  than  sufficient  to 
maintain  the  boj\ 

Held — that  the  case  must  go  back  to  the 
county  court  judge,  as  he  was  not  precluded 
from  finding  the  father  to  be  a  dependant,  if 
the  voluntary  services  which  the  son  rendered 
reduced  the  cost  of  the  boy's  keep  so  that,  in 
fact,  all  or  part  of  the  payments  he  made  to  the 
family  fund  weie  available  for  the  family 
support. 

Osmond  v.  Camphell  and  Harrison,  Ld. 
([1905]  2  K.  B.  852),  if  and  so  far  as  it  holds 
that  upon  a  question  of  partial  dependency  the 
county  court  judge  is  not  entitled  to  deduct 
from  the  earnings  of  the  deceased  the  cost  of  his 
maintenance,  overruled. 

Decision  of  C.  A.  ([1911]  1  K.  B.  U\  ;  80  L.J. 
K.  B.  304  ;  103  L.  T.  782  ;  4  B.  W.  C.  C.  107) 
varied. 

Tamworth  Colliery  Co.,  Ld.  v.  Hall,  [1911] 

[A.  C.  665  ;  105  L.  T.  449;  55  Sol.  Jo.  615  ; 

4  B.  W.  C.  C.  313— H.  L. 

36.  lUptjitimide  Child  Livhiij  Apart  from 
Mother —  Worhmeu's  Compensation  ^c^  1906 
(6  Edw.  7,  c.  58),  s.  13.]— B.  died  on 
July  12t.h,  1910,  as  the  result  of  an  injury  sus- 
tained by  her  in  the  course  of  her  employment. 
On  May  11th,  1910,  she  had  been  delivered  of 
an  illegitimate  female  child.  Prior  to  the 
birth  an  arrangement  had  been  made  between 
her  and  Mrs.  R.  that  the  latter  should  take 
over  the  child  when  born,  if  a  girl  without 
payment  and  to  be  adopted  as  her  own.  The 
child  was  accordingly,  on  its  birth,  given  over 
to  Mrs.  R.,  was  named  after  her,  and  there- 
after remained  with  her.  B.  had  stated  that 
she  would  "  give  the  child  a  minding  "  every 
half-year  ;  she  had  handed  it  over  to  Mrs. 
R.  clothed,  and  had  given  the  latter  3«.  Gd., 
including  materials  for  a  shawl  for  the  child. 
Apart  from  this,  the  child  had  been  wholly 
maintained  by  Mrs.  R.  and  her  husband. 

Held — that  the  child  was  not  a  dependant 
of  the  mother  in  the  sense  of  the  Work- 
men's Compensation  Act,  1906. 

Decision     of    C.     A.     in     Keeling   v.   New 

MoncMon  Collieries,  Ld.  (since  reversed,  vide 

No.  33,  supra),  not  followed. 

Briggs  v.  Mitchell,  [1911]    S.   C.   705;   48 

[So.  L.  R.  606  ;  4  B.  W.  C.  C.  400— Ct.  of  Sess. 

(g)  Indemnity. 

37.  Kef/Jif/ence  of  Frlhnv  Workman — Breach  of 
Factory  llcgulafimis — Claim  hi/  Fmploj/ci-s  to  be 
Indemni/ifid  hi/  Fdloio  Workmen — "  Sume  Person 
other  than  the  Fm/>loi/er" — Workmen's  Compen- 
sation Act,  lyiK)  (6  Edw.  7,  c.  58),  s.  6.]— When 


a  workman  has  been  injured  by  an  accident 
arising  out  of  and  in  the  course  of  his  emplo^^- 
meiit,  caused  by  negligence  on  the  part  of  a 
fellow  workman,  and  compensation  has  been  duly 
paid  to  the  injured  workman  by  his  employer, 
the  latter  is  entitled  to  be  indemnified  by  the 
fellow  workman,  as  the  words  "some  person 
other  than  the  employer "  in  sect.  6  of  the 
Workmen's  Compensation  Act,  1906,  include  a 
fellow  workman  of  the  injured  workman. 

The  doctrine  of  common  employment  has  no 
application  as  between  fellow  workmen. 

rUctvm  of  Pollock,  C.B.,  in  Southeotev.  StanJei/ 
((1856)  1  H.  &  N.  247,  -./SO)  disapproved. 

Decision  of  C.  A.  {st/h  nam.  Gihson  v.  Bunker- 
ley  Bros.,  Lees  and  Syhes  Third  Parties,    102 
L.  T.  587  ;  3  B.  W.  C.  C.  34.5)  affirmed. 
Lees  r.  Dunkerley  Bros.,    [1911]  A.  C.  5  ; 

[80  L.  J.  K.  B.  135  ;  103  L.  T.  467  ;  55  Sol.  .Jo- 

44  ;    4  B.  W.  C.  C.  115  ;    48  Sc.  L,    R.  724— 

H.  L. 

38.  Employer  and  Third  Party— Joint  Tort- 
feaxars — Com  peiisafion  Itecorered  from  Em- 
ployer—  Jtiylif  of'  llniploijer  to  indemnity — 
Workmen'^    Compriisation  Act,   1906   (6    Edw.  7, 

c.  58),  s.  6.] — If  an  accident  to  a  workman  is 
caused  by  the  negligence  of  his  employers  and  of 
a  third  party,  and  the  workman  recovers  com- 
pensation from  his  employers  under  the  Work- 
men's Compensation  Act,  1906,  the  employers 
are  not  entitled,  under  sect.  6  of  the  Act,  to  an 
indemnity  from  such  third  party. 
Cory   &    Sons,   Ld.   r.   France,  Fen  wick  & 

rCo.,  Ld.,  [1911]  1  K.  B.  114  ;  80  L.  J.  K.  B. 

341  ;    103  L.  T.  619  ;    27  T.  L.  R.  18  ;   55  Sol. 
Jo.  10  ;  11  Asp.  M.  C.  499— C.  A. 

(h)  Jurisdiction. 

See  also  Nos.  93,  101,  111,  infra. 

39.  Defence  of  Puhlic  Authorities  Protection 
Act,  1893 — Workmen's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  s.  1.]— Section  1  of  the 
Public  Authorities  Protection  Act,  1893,  has  no 
application '  to  proceedings  for  compensation 
under  the  Workmen's  Compensation  Act,  1906. 

Fey   r.    Cheltenham    Corporation,   [1911] 

[W.  N.  199  ;  81  L.  J.  K.  B.  41  ;  105  L.  T.  495  ; 

28  T.  L.  R.  16  ;  56  Sol.  Jo.  33— C.  A. 

40.  Appeal  from.  Court  of  Scsxio/i—Conx/n/c- 
tion  of  Statute— Bef ere, irc  'to  Medical  Ucferee^ 
Proceedinys  Consequenti((l  Thereon —  W'orki/ie/fs 
Compenmiion  Act,  1906  (6  Edw.  7,  e.  58), 
.5.  16  (1);  Sched.  II.  (17)  (/<).]— Sect.  16,  sub- 
sect.  1,  of  the  Workmen's  Compensation  Act, 
1906,  enacts — "This  Act  shall  come  into  opera- 
tion on  the  first  day  of  July,  1907,  but,  except  so 
far  as  it  relates  to  references  to  medical  referees 
and  proceedings  consequential  thereon,  shall  not 
apply  in  any  case  where  the  accident  happened 
before  the  commencement  of  this  Act." 
Sched.  II.,  par  17  (ft),  gives  an  appeal  to  the 
House  of  Lords  from  a  decision  of  the  Court  of 
Session. 

In  an  arbitration  under  the  Workmen's  Com- 
pensation Act,  1897,  arising  out  of  an  accident 
v\hich  occurred  on   November    20fh,    1906,  the 
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Contimied. 
arbiter,  with  consent,  remitted  to  a  medical 
referee,  and  on  his  report,  without  further 
evidence,  gave  his  decision  reducing  the  com- 
pensation previously  paid  by  a  half .  The  employer 
appealed  by  stated  case  to  the  Court  of  Session, 
whose  decision  wns  that  compensation  should  be 
ended. 

Held — that  the  House  of  Lords  had  no  juris- 
diction to  entertain  an  appeal,  as  the  words 
"  proceedings  consequential  "  on  refeiences  to 
medical  referees,  would  not  cover  the  case. 
Mackay  r.  RosiE,  ¥.)  Sc.  L.  R.  48  :  .56  Sol.  Jo. 
[48— H.  L.  (Sc). 

(i)  Medical   Examination. 

See  also  Nos.  121,  122,  infra. 

41.  Reference  hy  Registrar  to  Medical  Referee 
—  Certijicate  of  Medical  Referee  —  Conclusire 
Eridence — Eridenee  Tendered  in  Opponition  to 
the  Certificate —  Workmen's  Compensatwn  Act, 
1906  (fi'Edw.  7,  G.  58),  Sched.  I.  (15).]— 
Employers  applied  to  review  payments  under 
a  registered  agreement,  putting  in  a  certificate 
of  a  medical  referee,  obtained  in  accordance 
with  Sched  I.,  par.  15,  of  the  Workmen's  Com- 
pensation Act,  1906,  as  proof  that  the 
workman  was  fit  to  work.  The  man  tendered 
medical  evidence  in  contradiction,  but  the 
county  court  judge  rejected  it,  on  the  ground 
that  the  certificate  was  conclusive. 

Held— that   the    evidence    was    rightly    re- 
jected, the  certificate  being  conclusive. 
SArcoTE  &  Sons  v.   Hancox,  4  B.   W.  C.  C. 
[184— C.   A. 

42.  Conflict  of  Medical  Eridence — Reference 
hij  Judge  or  Arbitrator  to  Medical  Referee — 
Referee  Reports  Seaman  Fit  for  Light  WorJi  rn 
Land  —  Aicard  on  Basi.s  if  Total  Incapacity — 
J.'cqi/hifioNs  of  June  -lU'h,  1907,  as  to  Duties 
and  Iti-muneration  of  Medical  Referees,  r.  20— 
Worfnneifx  Compensation  Act,  1906(6  Edw.  7, 
c.  58),  Sched.  II.  (1.5).] — 4  seaman  was  in- 
jured, and  claimed  compensation.  The  medical 
evidence  being  conflicting,  the  county  court 
judge  referred  the  matter  to  a  medical  referee, 
under  Sched.  II.,  i^ar.  15,  of  the  Woikmen's  Com- 
pensation Act,  1906.  lie  reported  that  the 
man  was  fit  for  light  work  on  land  with  a 
truss.  On  this  report  the  county  court  judge 
awarded  compensation  on  the  basis  of  total 
incapacity. 

Held — that  the  judge  was  entitled  under  the 
regulations  so  to  refer  the  matter  to  a  referee, 
and  on  the  latter's  report  was  entitled  to 
make  the  award. 

HENRICKSEN  v.  S.S.   "  SWANHILDA  "  (OwNERS), 

[4  B.   W.   C.   C.   233— C.   A. 

43.  Medical  Referee — Jurisdiction  to  Refer 
Question  at  Instance  of  Deceased  Worltman's 
Dependants —  Worltmen's  Compensafion  Act, 
1906  (6  Edw.  7,  e.  58),  Sched.  II.  (1.5)— 
Regvlations  as  to  Medical  Referees,  rr.  22,  27.] 
— the  jurisdiction  of  any  committee,  arbi- 
trator,  or    judge,    under   the  Workmen's   Com- 


pensation Act,  1906,  Sched.  II.,  par.  15,  to 
submit  to  a  medical  referee  for  report  any 
matter  arising  in  the  arbitration  may  be  exer- 
cised notwithstanding  that  the  workman  in 
respect  of  whom  the  claim  is  brought  is  dead. 
Carolan  v.  Harrington,  [1911]  2  K.  B.  733  ; 
[80  L.  J.  K.  B.  1153  ;  105  L.  T.  271  ;  27 
T.  L.  R.  486  ;  4  B.  W.  C.  G.  253—0.  A. 

44.  Reference  hy  Arlitrator  to  Aledical  Referee 
—  Report  not  Coin'hisin-  if  Question  before 
Arbitrator— Wor fill rii's  Cmnpensation  Act,  1906 
(6  Edw.  7,  c.  .-.S),  Srhrd.  II.  {IS)— Regv- 
lations as  to  Medical  lleferees,  June,  1907, 
r.  20.] — An  arbitrator  who  has  referred  a 
question  to  a  medical  referee  for  a  report  under 
Sched.  IT.,  par.  15,  of  the  Woikmen's  Com- 
pensation Act,  1906,  is  not  bound  to  accept 
the  medical  referee's  report  as  conclusive  of 
the  question  which  he,  the  arbitrator,  has  to 
decide. 

Jackson    v.    Scotstoun    Estate    Co.,    [1911] 

[S.  C.   564  ;     48  Sc.  L.  R.   440  ;    4  B.   W. 

C.  C.  381— Ct.  of  Sess. 

45.  Medical  Referee  —  Earning  Capacity  — 
Finalitii  of  Report — Worltmen's  Compensation 
Act,  1906 '(6  Edw.  7,  c.  r,8),  Scfied  J.  (1.5).]— 
In  an  application  for  review  of  compensation 
paid  to  a  miner,  who  had  received  an  injury 
resulting  in  the  loss  of  an  eye,  a  remit  was 
made  to  a  medical  referee  in  terms  of  Sched.  I., 
par.  15,  of  the  Workmen's  Compensation 
Act,  1906.  The  referee  reported  that  the  miner 
was  "as  fit  as  any  other  one-eyed  man  to 
resume  his  work  under  ground."  The  miner 
having  moved  for  a  proof  as  to  his  earning 
capacity,  the  arbitrator  refused  the  motion  and 
ended  the  compensation,  on  the  ground  that  the 
referee's  report  was  final,  and  that  it  meant  that 
the  miner's  incapacity  had  ceased. 

Held — that  the  report  in  question,  though 
final  as  to  the  miner's  physical  condition,  wfis 
not  final  as  to  his  earning  capacity,  and  case 
remitted  to  the  arbitrator  to  allow  a  proof  on 
that  matter. 
Aenott  v.  Fife  Coal  Co.,  Ld..   [1911]  S.  C. 

[1029  ;  48  Sc.  L.  R.  82S  ;  4  B.  W.  C.  C.  361  — 
Ct.  of  Sess. 

46.  Refusal  to  Attend  at  the  Residence  of  Em' 
//lot/ers  Doctor —  WorJ/men's  Compensation  Act, 
1906  (6  Edw.  7,  c.  58),  Sclted.  I.  (14).]—^ 
workman  refused  to  attend  for  medical  examina- 
tion at  the  residence  of  the  employer's  medical 
man,  but  offered  to  submit  hiniself  to  examina- 
tion at  the  surgery  of  his  own  doctor. 

Held,  on  the  facts — that  there  was  no  refusal 
to  submit  within  Sched.  I.  (14). 

Harding  v.  Royal  Mail  Steam  Packet  Co. 
[4B.  W.  C.  C.  59— C.  A. 

47.  Riglit  of  Workman  to  Require  the  Presence 
of  Ids  01071  Doctor — Wor  It  men's  Compensatioyi  Act, 
1906  (6  Edw.  7,  c.  58),  Sched..  I  (4).]— Apart 
from  special  circumstances  in  any  particular 
case,  a  workman  who  is  claiming  compensation 
for  injury  by  accident,  and  who  is  called  upon 
by    his    employers    under     Sched.    I.,    par.    4, 
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('(nitini),',/. 
of  the  Woikineirs  Coiiipeiisation  Act,  1900,  to 
submit  himself  for  medical  examination,  has  no 
absolute  right  to  insist  upon  his  own  medical 
adviser  being  present  at  such  examination. 
In  each  case  it  is  a  question  of  fact  for  the 
arbitrator  to  say  whether  it  is  reasonable  for  the 
workman's  medical  adviser  to  be  present  at  the 
examination. 

Decision  of  the  Court  of  Session  ([1911]  S.C. 
403  ;  48  Sc.  L.R.,  296  ;  4  B.  W.  C.  C.  363)  affirmed 
(Lord  Shaw  dissenting). 
Morgan  r.  William  Dixon,  Ld.,  [1911]  W.  N. 

[220  ;  81  L.J.  P.  C.  57  ;  28  T.  L.  K.  64  ;  56  Sol. 
Jo.  88  ;  49  Sc.  L.  R.  45— H.  L.  (Sc), 

48.  Ilrfuml  to  he  Examined  hij  Doctor  named 
hi/  Etuploijer  e.rcrpt  in  Solicitor's  Office  and 
Presence — Worlnncns  Compcnmtion  Act,  1906 
(6  Edw.  7,  c.  58),  Sched.  I.  (14).]— A  solicitor's 
office  is  not  in  ordinary  circumstances  a  proper 
plade  at  which  to  hold  a  medical  examination  of 
a  workman. 

A  workman  in  receipt  of  compensation  under 
the  Act  was  required  by  his  employers  to  submit 
himself  for  examination  by  a  certain  duly 
qualified  medical  practitioner.  The  workman 
refused  to  do  so  unless  the  examination  was  at 
his  solicitor's  office  or  in  his  solicitor's  presence. 
The  employers  repeated  their  request,  but 
stated  that  the  workman's  medical  adviser 
might  attend  at  the  examination.  The  work- 
man again  refused  unless  his  conditions  were 
complied  with. 

Held,  on  these  facts — that  there  was  a 
refusal  to  submit  to  examination  within  Sched.  I. 
(14). 

Wakby  v.  Plaistowe  &  Co.,  4  B.  W.  C.  C.  67 

[— C.  A. 
(j)  On,  in  or  about. 

(No  paragiajilis  in  llii.'s  vol.  o)  Uir  Iiit;(Hl.] 
(k)  Out  of  and  in  the  Course  of  Employment. 
See  also  I.,  1  (a),  supra. 

49.  Cashier  lioUcd  and  Murder, d  while  ('arrij- 
in;/  Einjilo>jers'  Monei/ — ]]'orhinen\s  Com [wnsation 
Act,  P.Uk;  (O  Edw.  7,  e.  58),  .y.  1.]— A  cashier  in 
the  employment  of  colliery  owners  while  taking, 
in  the  course  of  his  duty,  money  from  his 
employers'  office  to  the  colliery  for  the  purpose 
of  paying  the  men's  wages  was  robbed  and 
murdered. 

Held — that   the    cashier  met   his   death    by 
accident  arising  out  of  and  in  the  course  of  his 
employment  within  the  meaning  of  sect.  1  of  the 
Workmen's  Compensation  Act,  1906. 
NiSBET  V.  Rayne   and  Burn,  [1910]  2  K.  B. 

[689  ;    80  L.  J.  K.    B.  84  ;    103   L.  T.   178  ; 

26    T.     L.    R.    632;     54     Sol.     Jo.     719;    3 
B.  W.  C.  C.  507— C.  A. 

50.  Burden  of  Proof — Angina  Pectoris — Worlt- 
men's  Compemation  Act,  1906  (6  Edw.  7,  c.  58), 
s.  1  (1).] — The  burden  of  proof  that  an  accident 
arose  out  of  and  in  the  course  of  employment 
lies  on  the  workman  or  his  representatives,  and 
can  only  be  discharged  by  direct  evidence  or 
pecessar^   inference    from    the  facts.      Where, 


therefore,  a  workman  while  engaged  on  his  work 
was  taken  ill  and  died  of  angina  j^ectoris,  which, 
according  to  the  medical  evidence,  was  of  long 
standing,  and  might  have  produced  death  from 
several  causes  and  not  immediately  following  on 
any  exertion,  it  was  held  that  there  was  not 
sufficient  evidence  that  the  accident  arose  out  of 
the  employment. 
Hawkins  r.  Powki.ls  Tillery  Steam  Coal 

[Co.,  Ld.,  [1911]  1  K.  B.  988  ;  80  L.  J.  K.  B. 

769  ;  104  L.  T.  365  ;  27  T.  L.  R.  282  ;  55  Sol. 
Jo.  329  ;  4  B.  W.  C.  C.  178— C.  A. 

51.  Burden  of  Proof  ^Unexplained  Accident 
to  Seaman —  Workmen'' s  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  s.  1.] — An  engineer  on  board 
a  steamship  left  his  berth  one  night  saying  that 
he  would  go  on  deck  for  a  breath  of  fresh  air. 
He  was  not  seen  again  alive,  and  next  day  his 
dead  body  was  found  in  the  water  close  to  the 
ship. 

Held  (Lord  Loreburn,  L.C.,  and  Lord  James 
of  Hereford  dissenting) — that  from  these  facts 
the  Court  could  not  draw  the  inference  that  the 
accident  arose  out  of  the  employment,  and  there- 
fore that  the  deceased  man's  widow  was  not 
entitled  to  compensation  under  the  Workmen's 
Compensation  Act,  1906. 

Decision  of  C.  A.  ([1909]  2  K.  B.  46  ;  78  L.  J. 
K.  B.  536  ;    100  L.  T.  739  ;    25  T.    L.    R.    452  ; 
53  Sol.  Jo.   448  ;    11   Asp.  M.  C.  251  ;    2  B.  W. 
C.  C.  76)  affirmed. 
Marshall  r.  Owners  of  8.S.  "  Wild  Rose," 

[1910]   A.  C.  486;    79   L.   J.   K.   B.  912  ;   103 

L.  T.   114  ;  26  T.  L.  R.  608  ;  54  Sol.  Jo.  678  ; 

3   B.  W.   C.    C.  514  ;  11   Asp.  M.  C.  409  ;  48 
Sc.  L.  R.  701— H.  L. 

62.  Burden  of  Proof— Captain  of  Ship  going 
Ashore —  Oa^n  Purposei<  or  Shi /)'■•<  BuKiness — 
Puhlic  Quay—Drou^ned  while  Waiting  for  Boat 
to  Return  to  Ship —  Workmen  s  Compensation 
Act,  1906  (6  Edw.  7,  e.  58),  s.  1  (1).]— The 
captain  of  a  small  coasting  vessel  went  ashore 
in  the  evening,  and,  after  going  to^  an  hotel  not 
far  from  the  quay,  retui-ned  to  the  quay,  and 
hailed  a  boat  to  come  from  the  ship  to  take 
him  aboard.  While  waiting  for  the  boat,  he 
fell  into  the  water  and  was  drowned.  The 
evidence  was  equally  consistent  with  his  having 
gone  ashore  on  ship's  business  or  for  his  own 
purposes. 

Held — that  the  risk  from  which  the  man 
perished  was  not  one  specially  connected  with 
his  employment,  such  as  might  be  a  risk  from 
crossing  a  plank  or  a  gangway  leading  to  the 
sliip  or  going  in  a  boat  to  the  ship,  and  that 
the  applicant  had  not  discharged  the  onus  of 
proving  that  the  accident  arose  out  of  and  in 
the  course  of  his  employment. 

Decision  of  C.  A.  (sub  nom.  Hewitt  v.  Owners 
of  S.S.  "  Duchess;'  [1910]  1  K.  B.  772  ; 
79  L.  J.  K.  B.  867  ;  102  L.  T.  204  ;  26 
T.  L.  R.  300  ;  54  Sol.  Jo.  325  ;  3  B.  W.  C.  C. 
239)  affirmed. 
Fletcher   v.    Owners   of   S.S.     "Duchess." 

[1911]   A.   C.   671;    81  L.   J.   K.   B.   33;    55 

Sol.  Jo.  598;   4  B.  W.  C.  C.  317;   sub  nom. 

Hewitt  v.    Owners  of   S.S.     "  Duchess," 
105  L.  T.  121— H.  L. 
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I.  Liability  of  Master  for  Injury  to  Servant— 
Cont'niued. 

53  Seama/i  3//.^.v(y/  at  Sea  lohile  on  Duty^ 
Worhnens  CumprnMitlon.  Act,  1906  (6  Edw.  7, 
c.  58),  s.  1.]— A  seaman  was  on  deck  in  pur- 
suance of  his  duty.  In  the  same  watch  he  was 
missed  and  never  seen  again.  It  appeared  that 
prior  to  going  on  deck  for  the  purpose  of  keep- 
ing his  watch  he  had  been  unwell  and  had 
complained  of  giddiness. 

Held— that  there  was  evidence  entitling  the 
county  court  judge  to  come  to  the  conclusion 
that  the  seaman  met  with  an  accident  arising 
out  of  and  in  the  course  of  his  employment. 

Decision    of    C.    A.    (102    L.    T.    270;    26 
T.  L.  K.  276  ;  3  B.  W.  C  C.  152)  affirmed. 
Owners  of  S.S.   "Swansea  Vale"  v.  Rice, 

[104  L.  T.  658  ;  27  T.  L.  R.  4i0  ;   55  Sol. 

Jo    497  ;  4  B.  W.  C.  C.  298  ;  48  Sc.  L.  R. 
1095— H.  L. 


5^.  Uiirdrn  of  Proof  —  Fatal  Accident  — 
Eride/ire— Inference — Worhneu's  Comjjeiisation 
Art,  lliOC.  ((5  Edw.  7,  c.  58), .«.  1  (1).]— A  brakes- 
man, who  was  in  charge  of  a  train  that  was 
running  buffer  to  buffer  with  and  pushing 
another  train  towards  some  siding  points,  en- 
deavoured to  climb  from  the  truck  in  which 
he  was  riding  on  to  the  brake  van  of  the 
first  train,  and  in  so  doing  fell  and  was  killed. 
The  points  would  have  had  to  be  operated 
by  one  of  the  brakesmen. 

Held  by  C.  A.  (Buckley,  L.J.,  dissenting) 
andby.H.  L.  (Lord  Atkinson  (dissenting)— that 
there  was  evidence  from  which  the  arbitrator 
could  infer  that  the  accident  arose  "  out  of  and 
in  the  course  of  the  employment"  and  that 
the  dependants  were  entitled  to  compensation. 
Per  Cozens-Hardy,  M.R.— In  considering 
what  is  sufficient  evidence  in  a  fatal  accident 
to  justify  an  inference  that  the  accident  has 
arisen  "out  of  and  in  the  course  of  the  em- 
ployment "  a  distinction  must  be  drawn  be- 
tween cases  where  death  occurs  at  a  time  when 
the  workman  is  engaged  in  his  employer's 
work  and  cases  where  death  occurs  at  a  time 
when  the  workman  is  free,  without  any  breach 
of  contract,  to  do  what  he  pleases  on  his  own 
account. 

Per  Moulton,  L. J.— Where  the  workman  is 
engaged  in  his  employer's  work  up  to  the  time 
of  his  death,  and  the  last  acts  known  about 
him  are  consistent  with  the  continuance  of 
that  work,  the  onus  is  on  those  who  allege  a 
cessation  of  his  work  for  his  employer  to 
prove  it. 

Decision  of  C.  A.    ([1911]   1  K.  B.   1036  ; 

80   L.    J.    K.    B.    731  ;    104    L.    T.    373  ;    4 

B.  W.   C.  C.  209)    affirmed. 

R.  Evans  &  Co.  v.  Astley,  [1911]  A.  C.  674  ; 

[80  L.    J.   K.   B.    1177  ;    105   L.    T.   385  ; 

27   T.   L.    R.   557  ;    4   B.    W.   C.   C.    319— 

H.  L. 

55.  Burden  of  Proof— Power  to  draw  Inference 
as  to  Cause  of  Accident  —  Worlunen's  Com- 
pensation Aci,"l906,  s.  1  (1).]  — A  workman 
who  had  undergone  an  operation  returned  to 
'  work  before  the  operation  wound   was   com- 


pletely healed,  with  instructions  not  to  strain 
himself.  He  worked  at  the  levef  of  a  machine. 
A  fellow  workman,  noticing  that  the  machine 
was  stopped,  looked  for  the  man,  and  saw 
that  he  was  talking  to  the  foreman  some 
yards  away.  It  was  then  seen  that  blood  was 
flowing  freely  from  the  operation  wound  and 
soaking  into  his  boots.  Septic  poisoning  fol- 
lowed, and  the  man  died. 

Held— that   there   was   evidence   on    which 

the  county  court  judge  could  draw  an  inference 

that  the  accident  arose  out  of  the  employment. 

Groves   v.   Burroughes  and  Watts,   Ld.,   4 

[B.  W.  C.  C.   185— C.  A. 

56.  Seaman  Going  Ashore— Return  to  Ship- 
Workmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  s.  1.]— A  sailor,  having  been  on  shore 
with  leave,  while  returning  to  the  quay  fell 
into  the  water  and  was  drowned.  The  access 
to  the  ship  from  the  quay  was  by  a  gangway 
which  wa5  properly  lighted.  There  was  no 
evidence  whether  he  had  or  had  not  reached 
the  gangway  when  he  fell. 

HELD^that  the  accident  arose  in  the  course 
of  the  deceased's  employment,  but  not  out  of 
the  employment. 

Decision  of  C.  A.  (infra)  affirmed. 

KlTCnENHAM   V.   OWNERS    OF   S.S.    "  JOHANNES- 

[BURG,"  [1911]  A.  C.  417;   80  L    J.  K.  B 

1102-105  L.  T.  118;  27  T.  L.  R.  504;   55 

Sol.  Jo.  599;  4  B.  W.  C  C.  311— H.  L. 


57    Seaman  Going  Ashore— Co7trse  of  the  Em 
ploy nient— Out  of  the  Employment— Fisks  Inci- 
dental to  Emj>!oi/ment-Worhmen'.i  Compensation 
Act,  1906  ((i  Ed'w.  7,  c.   58),  s.  l.]-By  going  on 
shore  with  leave  a  seaman  does  not  interrupt  the 
course  of  his  employment,  but  any  accident  that 
occurs  during  the  period  of  his  being  on  shore  is 
generally,  if  not  necessarily,  due  to  a  danger  to 
which  he  is  exposed  as  a  member  of  the  pubhc, 
and  not  as  one  of  the  crew  of  the  ship,  and  there- 
fore is  one  which  does   not   arise  "  out  ot   his 
employment."     But  if,  whether  in  his  hours  ot 
leisure  or  not,  it  becomes  necessary  for  him  in 
fulfilment  of  his  employment  to  get  on  board  his 
vessel,  an  accident  which  occurs  in  his  doing  so 
is  normaUy  an  accident  arising  out  of  his  em- 
ployment, because  it  is  due  to  a  danger  inci- 
dental to  his  service  in  that  ship.    The  return 
to  the  ship  is  in  the  course  of  his  employment, 
but  the  risks  do  not  become  risks  arising  out  ot 
his  employment  until  he  has  to  do  something 
specifically  connected  with  his  employment  on 
the  ship.     Thus,  if  the  risk  is  one  due  to  the 
means  of  access  to  the  ship  the  accident  is  nghtiy 
said  to  arise  out  of  his  employment ;  but  it  the 
accident  is  shown  to  arise  from  something  not 
specifically  connected  with  the  ship,  it  cannot  be 
said  to  arise  out  of  his  employment. 

3Ioore    v.    Manchester    Emers,    Ld.   ([1910] 
A    C.  498)  discussed. 

KlTCHENHAM  T.  OWNERS  OF  S.S.  "  JOHANNES- 
[BUKG  "  ;  LEACH  V.  OAKLEY  STREET  &  CO., 
ri9111  1  K.  B.  523  :  80  L.  J.  K.  B.  313  ; 
10'^  L  T  778  ;  27  T.'  L.  K.  124  ;  55  Sol.  Jo. 
lUd  1..   -1.  'i24;  4B.  W.  C.  C.  91  -C.  A. 

Affirmed  on  Appeal.     See  S.  C,  sufva. 
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I.  Liability  of  Master  for  Injury  to  Servant — 

('(intiiiHed. 

58.  Kiujlneer  ltd nni'tnij  to  Ship — JJtnujerou.s 
Miuuier  of  llcach'nuj  Ship — Worknicris  Vom- 
jjemutiim  Act,  1906  (6  Edw.  7,  c.  58),  s.  1.]— 
A  shii)"s  engineer  who  was  on  shore  for  a  legiti- 
mate purpose,  in  order  to  get  back  to  his  ship, 
then  at  anchor  about  100  yards  oflE  the  shore, 
got  into  a  six-oared  lifeboat,  27  feet  in  length, 
which  he  found  lying  at  the  jetty,  and  which  in 
ordinary  circumstances  would  have  been  manned 
by  six  men,  each  with  an  oar.  It  had  in  it  its 
rudder  but  no  oars.  He  attempted  to  reach  the 
ship  by  paddling  with  the  rudder,  trusting  to 
the  wind  and  tide,  which  were  both  in  his 
favour,  carrying  him  towards  the  ship.  He  was 
carried  out  to  sea  and  was  drowned. 

Held — that  the  accident  did  not  arise  out  of 

and  in  the  course  of  the  deceased's  employment. 

Halvorsen  r.   Salvesen,  49  Sc.  L.   R.  27— 

[Ct.  of  Sess. 

59.  Seaman  Ildurning  on  Board  Shij) — Fall 
into  Water  from  Ganqwaij — Worlimen' s  Coni- 
2)ensation  Act,  190G  (C'  Edvv.  7,  c.  58),  s.  1.]  — 
A  sailor  returning  on  board  his  ship  after  a  trip 
on  shore  unconnected  with  his  employment  fell 
into  the  water  from  steps  leading  from  the 
gangway  of  which  they  formed  part  to  the  deck. 

Held — that  this  was  not  an  accident  arising 
out  of  the  employment. 

Hyndman  r.  Craig  &  Co.,  45  I.  L.  T.  11  ;  4 
[B.  W.  C.  C.  438— C.  A.,  Ireland. 

60.  Seaman  Returning  on  Board  Shij) — Jump- 
ing from  Pier  to  Vessel — Workmen's  (Jomjjensa- 
tlon  Act,  1906  (6  Edw.  7,  c.  58),  s.  1  (1).]  — 
A  seaman  when  off  duty  left  his  vessel  on  his 
own  business.  The  vessel  was  then  alongside 
the  quay,  but  on  his  return  two  hours  after- 
wards it  was  some  five  or  six  feet  from  the  pier, 
the  top  of  the  rail  being  about  three  feet  lower 
than  the  quay.  The  vessel  had  no  gangway,  but 
a  ladder  was  used  for  getting  on  board.  On  his 
arrival  at  the  pier  the  seaman,  seeing  no  ladder, 
hailed,  and  having  got  no  answer  he  jumped 
from  the  pier  to  the  vessel,  with  the  result 
that  his  leg  struck  against  the  rail  and  was 
permanently  injured. 

Held  (reversing  the  county  court  judge) — 
that  the  accident  arose  out  of  and  in  the  course 
of  the  employment. 

Kearon  r.  Kearon,  45  I.  L.  T.  96  ;  4  B.  W. 
[C.  C.  435— C.  A.,  Ireland. 

61.  Breach  of  Employers'  Regulations — Wo7-k- 
men's  Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
s.  1,  si(i-s.  2  (c)]. — A  workman  proceeding  to 
his  home  by  a  route  that  he  was  permitted  to 
use  in  going  to  and  from  his  work  committed 
a  breach  of  his  employers'  regulations  by  at- 
tempting to  get  on  a  moving  tram,  in  order  to 
be  carried  up  an  incline  which  was  on  the  way 
to  his  home.     He  fell  and  was  killed. 

Held — that  the  accident  did  not  arise  out  of 
and  in  the  course  of  his  employment. 

Decision  of  C.  A.  (102  L.  T.  632  ;  3  B.  W.  C.  C. 
339)  affirmed. 

Pope  v.  Hill's  Plymouth  Co.,  Ld.,  132  L.  T. 
[Jo.  31— H.  L. 


62.  Sphere  of  Emplogmeat  —  Serious  and 
Wilful  Misconduct  ~  Death  from  Accident  — 
Worhmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  s.  1  (1)  (c).] — A  workman,  who  goes 
for  the  purposes  of  his  employment  into  a 
place  which  he  has  been  expressly  forbidden 
to  eater  and  there  meets  with  a  fatal  accident, 
may  be  guilty  of  serious  and  wilful  misconduct 
within  the  Workmen's  Compensation  Act,  1906, 
but  is  not  acting  outside  the  sphere  of  his 
employment  so  as  to  deprive  his  dependants 
of  their  right  to  compensation  under  the  Act. 
Harding    v.    Brynndu    Colliery    Co.,    Ld., 

[1911]  2  K.  B.  747  ;  80  L.  J.  K.  B.  1052  ; 

105  L.  T.  55  ;  27  T.  L.  R.  500  ;  55  Sol.  Jo. 
599  ;  4  B.  W.  C.  C.  269— C.  A. 
See  S.  C,  No.  115,  infra. 

63.  Sphere  of  Employment — Working  in  For- 
bidden Area  —  Workmen's  Compensation  Act, 
1906  (6  Edw.  7,  o.  58),  s.  1  (1)  (c).]— /Vr 
Cozens-IIardy,  M.R.— The  learned  county 
court  judge  in  his  judgment  says  this  : 

"  The  question  of  law  is  whether,  the  mau 
being  authorised  to  hew  at  the  face  of  the 
coal  where  it  was  hard  and  having  gone  to 
the  wall  side  to  hew  where  it  was  soft,  his 
relatives  are  outside  the  Act.  It  is  said  he 
was  never  employed  to  hew  coal  there  at  all 
and  that  to  get  coal  there  was  improper, 
but  in  my  opinion  it  was  '  within  the  scope 
of  his  employment.'  " 

The  learned  judge  states  the  proposition  ot 
law,  and  I  accept  that  as  an  accurate  state- 
ment. 

Weighill  v.  South  Hetton  Coal  Co.,  [1911J 
[2K.  B.  757,  n.— C.  A. 

64.  Sphere  of  Employment — Workman  Found 
Dead  where  he  had  no  Business  to  he  — 
Workmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  s.  1  (1).] — A  workman  who  was  pro- 
ceeding with  others  under  orders  from  one 
part  of  the  works  to  another  stopped,  saying 
that  he  was  going  to  ease  himself.  He  was 
found  dead  in  a  hoist  where  it  was  un- 
reasonable for  him  to  go,  and  where  he  could 
not  have  gone  by  accident. 

Heli> — that  the  accident  did  not  arise  out 
of  the  employment. 
Rose  v.  Morrison  and  Mason,  Ld.,  80  L.  J. 

[K.  B.  1103  ;    105  L.  T.  2  ;  4  B.  W.  C.  C. 
277— C.  A. 

66.  Sphere  of  Employment  —  Disobedience  of 
Order  by  Entering  Forbidden  Area  —  Work- 
men's Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  s.  1  (1)  (c).]— C,  a  drawer  employed 
in  a  coal  mine,  along  with  a  companion  S., 
was  working  in  a  level  from  which  they  were 
driving  an  "upset."  On  the  morning  of  the 
day  of  the  accident  the  fireman  discovered  an 
outbreak  of  gas  in  the  "  upset,"  and  accord- 
ingly placed  a  board  across  the  entrance, 
chalking  upon  it,  "  No  road  up  here,"  such  a 
board  or  fence  being  the  usual  mode  of  warn- 
ing persons  that  it  was  dangerous  to  enter  the 
place  so  fenced.  Both  C.  and  S.  understood 
what  the  putting  up  of  the  board  meant,  and 
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I.  Liability  of  Master  foi'  Injury  to  Servant — 

Contl/med . 
that  it  was  dangerous  to  work  in  the  "upset." 
C.  and  S.  were  working  that  morning  at  a 
different  part  of  the  mine.  C.  required  a  pick, 
and,  knowinjj  that  S.  had  left  one  in  the  "  upset,"' 
went  to  get  it.  S.,  who  had  been  warned  by 
the  fireman  earlier  in  the  day  not  to  go  into 
the  "  upset "  for  the  pick,  but  to  get  one  from 
another  place  which  he  named,  called  out  to 
C.  that  he  was  to  go  to  this  other  place,  but 
C.  did  not  apparently  hear  what  he  said.  C. 
entered  the  "  upset,"  passing  over  or  under 
the  fence  with  a  naked  light  in  his  cap,  an 
explosion  took  place,  and  he  was  killed. 

Held— that  as  at  the  time  of  the  accident  C. 
was  acting  within  the  sphere  of  his  employ- 
ment, the  accident  was  one  arising  out  of  and 
in  the  course  of  his  employment  within  the 
meaning  of  the  Workmen's  Compensation  Act, 
1906. 

Conway  v.  Pumphebston  Oil  Co.,  Ld.,  [1911] 

[S.   C.    G60  ;    48   Sc.   L.   E.   632  ;    4  B.    W. 

C.  C.  392— Ct.  of  Sess. 

66.  Mmer — Shot-jiritig  Contrary  to  Rules — 
Workmen's  Compensation  Act,  1906  ((>  Edw.  7, 
e.  58),  s.  1  (1).] — The  rules  of  a  pit,  worked  in 
terms  of  the  Explosives  in  Coal  Mines  Order  of 
February  21st,  1910,  provided  that  explosives 
capable  only  of  being  fired  by  detonators  shoukl 
be  used  ;  that  the  detonators  should  be  securely 
kept  and  issued  only  to  shot-firers  ;  and  that 
every  charge  shtmld  be  fired  by  a  competent 
person  appointed  in  writing  to  perform  the 
duty.  On  the  occasion  in  question,  after  the 
shot-firer  had  left  the  pit,  a  miner  who  had  a 
detonator  in  his  possession — which,  however, 
he  had  not  received  from  the  shot-firer — started 
to  fire  a  shot.  In  the  course  of  the  operation  an 
explosion  occurred  whereby  he  was  killed. 

Held — that  the  accident  did  not  arise  out  of 
and  in  the  course  of  the  deceased's  employment 
within  the  meaning  of  the  Workmen's  Compen- 
sation Act,  1906. 

Kerk  v.  William  Baird  &  Co.,   Ld.,  [1911] 

,[S.C.  701  ;  48  Sc.  L.  K.  G46  ;  4  B.  W.  C.  C. 

397— Ct.  of  Sess. 

67.  Biaohedience  of  Order  —  Engineer  on 
Steamslii]) — A.spliynat'wn  hy  Fumes  of  Stove  in 
Cabin — Worltmen's  Comjjensation  Act,  1906  (6 
Edw.  7,  c.  58),  s.  1.]  —While  the  respondents' 
steamship  was  lying  in  port  in  the  Black  Sea  in 
February,  1911,  the  second  engineer,  on  account 
of  the  intensity  of  the  cold,  rigged  up  a  stove  in 
his  cabin.  He  had  been  allowed  by  the  chief 
engineer  to  use  the  stove  during  the  daytime, 
but  was  forbidden  to  use  it  at  night,  as  it  was 
dangerous.  On  February  9  there  was  no  fire  in 
the  stove  at  11  p.m.,  but  apparently  the  second 
engineer  lit  the  fire  at  some  period  of  the  night, 
and  he  was  found  dead  the  next  morning,  having 
been  asphyxiated  by  the  fumes  of  the  fire.  On 
an  application  by  his  dependant  for  compensation 
under  the  Workmen's  Compensation  Act,  1906, 
the  county  court  judge  held  that  the  accident 
arose  out  of  and  in  the  course  of  the  deceased's 


employment  ;  he  accordingly  made  an  award  of 
compensation. 

Held  (Cozens-Hardy,  M.R.,    dDubtino)_that 

there  was  evidence  upon  which  the  county  court 

judge  could  find  as  he  did. 

Edmunds  v.  Owners  of  S.S.   "  Peterston," 

[28  T.  L.  R.  18— C.  A. 

68.  Bisohedienee  to  Orders  ly  Using  Hoist — 
Notice  —  Workmen's  Compensation  Act,  1906 
(6  Edw.  7,  e.  58),  s.  1  (1).]— A  message  boy 
who  was  employed  in  delivering  fish  at  a 
kitchen  situated  on  the  third  floor  of  an  in- 
firmary was  injured  while  making  his  waj' 
from  the  ground  floor  to  the  third  floor  by 
means  of  a  hoist  which  he  had  entered  and 
caused  to  ascend.  There  was  a  notice  at  the 
side  of  the  hoist  to  the  effect  that  it  was  only 
to  be  used  by  servants  of  the  institution,  and 
worked  only  by  those  specially  authorised  by 
the  directors,  but  it  was  not  proved  that  the 
boy  had  read  the  notice,  or  had  his  attention 
directed  to  it,  though  it  was  proved  that  he 
had  been  cautioned  against  using  the  hoist. 

Held — that  the  accident  did  not  arise  out 
of  and  in  the  course  of  his  employment. 
McDaid    v.    Sterl,     [1911]     S.    G.    859;     48 

[Sc.  L.  R.  765  ;  4  B.  W.  C.  C.  412— Ct.  of 

[Sess. 

69.  Disobedience  of  Order  —  Inference  from 
Proced  Facts — Worhmen's  Compensation  Act, 
1906  (6  Edw.  7,  c.  58),  s.  1(1).]— T.,  a 
miner,  whose  duty  it  was  to  work  at  a  certain 
place  ill  a  mine,  was  informed  by  the  fireman 
that  he  could  work  at  another  place  called 
X.  till  ten  o'clock  that  morning,  but  that  he 
was  not  to  remain  there  longer,  as  after  that 
hour  blasting  operations  would  commence  from 
the  opposite  side,  from  which  a  new  passage 
was  being  opened  up.  T.  worked  at  X.  till 
about  ten,  when  he  left  and  went  to  his 
regular  working-place,  about  65  feet  distant, 
where  he  remained  till  eleven,  when  he  was 
left  there  working  by  his  mate.  About  11.45 
a  shot  was  fired  opposite  X.  T.  was  killed 
by  this  shot,  and  his  body  was  found  among 
the  debris  at  X.  T.  did  not  require  to  pass 
X.  to  get  to  the  pit  bottom,  and  the  order  to 
be  away  from  X.  was  in  force  when  the  acci- 
dent occurred.  It  was  not  proved  what  led 
T.  to  go  to  X.,  but  it  might  have  been  to 
fetch  a  pick  which  had  been  left  there  by  his 
mate.  T.'s  represent-atives  having  claimed 
compensation,  the  arbiter  assoilzied  the  de- 
fenders, holding  that  T.  had  not  been  injured 
in  the  cours©  of  his  employment. 

Held — that  there  was  evidence  on  which 
the  arbiter  might  reasonably  find  as  he 
did,  and  that  the  Court  therefore  could  not 
interfere  with  his  decision. 
Traynor  v.  R.  Addie  &  Sons.  48  Sc.  L.  R. 
[820  ;   4  B.   W.   C.   C.   357— Ct.   of  Sess. 

70.  Disobedience  of  Express  Order — Brakes- 
man Biding  on  Lorry — Workmen's  Coinpensation 
Act,  1906 '(6  Edw.  7,  c.  58),  ,s\  1  (I).]— A 
carter,  employed  as  a  brakesman,  had  as  his 
duty  to  walk  continuously  at  the  rear  of  a 
lorry,  ready  to  apply  the  brakes  when  directed 


383 


MASTER  AND   SERVANT. 


884 


I.  Liability  of  Master  for  Injury  to  Servant — 

(\>Htini(e(]. 
to  do  so  by  the  drivcjir.  lie  got  upon  tlic 
lorry,  which  he  was  expressly  forbidden  to 
do,  and  took  a  seat  in  front  by  the  driver, 
with  whom  he  began  to  talk  on  matters  which 
had  nothing  to  do  with  the  work  on  hand. 
While  he  was  in  that  position  the  driver  called 
upon  him  to  put  on  the  brakes.  In  jumping 
off  the  lorry,  with  the  intention  of  obeying 
the  ordea-,   he  fell  and   was  injured. 

Held — that  the  facts  justified  a  finding  that 
the  accident  did  not  arise  out  of  his  employ- 
ment iu  the  sense  of  the  Workmen's  Com- 
pensation Act,  1906. 

Eevie  v.   Gumming,   [1911]    S.    C.    1032  ;    48 
[So.  L.  E.  831— Ct.  of  Sess. 

71.  Prohihited  Act— Risk  not  Incidental  to 
Employment  —  Worhmeii's  Compensation  Act, 
1906  (6  Edw.  7,  c.  58),  s.  1.]— Where  one  of  two 
flagmen,  whose  duty  it  was  alternately  to  walk 
in  front  of  a  traction  engine  and,  when  not  in 
front,  to  ride  in  a  van  at  the  rear,  got  up  on  the 
draw-bar  on  which  he  had  been  warned  not  to 
go,  but  on  which  he  and  others  had  sometimes 
ridden  to  the  knowledge  of  the  employer,  and, 
having  slipped,  had  his  foot  crushed  by  the 
traction  engine;  — 

Hkld — that  the  accident  did  not  arise  out  of 
the  employment. 

Brice  v.  Lloyd  ([1909]  2  K.  B.  804)  followed. 
McKeown  v.  McMueray,  45   I.  L.  T.  190— 
[C.  A.,  Ireland 

72.  Accident  to  Worlcman  on  his  ivay  to  Work 
—  Footpath  on  Detached  Laud  hehniging  to 
Employers  —  Worhmeu's  Compensation  Act, 
1906  (6  Edw.  7,  c.  58),  s.  1  (1).]— A  work- 
man wasi  accustomed  to  go  to  the  works  where 
he  was  employed  by  a  footpath  which  ran 
over  vacant  land  belonging  to  his  employers, 
and  afterwards  along  a  railway  line.  While 
on  his  way  to  work  he  was  injured  by  slip- 
ping on  some  ice  on  the  footpath  over  the 
vacant  land,  a  quarter  of  a  mile  from  the 
place  where  he  had  to  work. 

HELD; — that  the  accident  did  not  arise  oult 
of  and  in  the  course  of  the  employment. 
GiLMOUR  V.   DORMAN,  LoNG  &  Cc,   105  L.   T. 
[54  ;  4  B.  W.  C.  C.  279— C.  A. 

73.  Fall  while  on  the  Way  to  Work— Use  of 
Path,  over  Employer's  Land — Workmen's  Com- 
pensation Act,  1906  (6  Edw.  l,c.  58),  s.  1.]— The 
respondents  allowed  their  workmen  to  use  a 
short  cut  over  land  belonging  to  them  on  their 
way  to  and  from  their  work,  but  there  was  no 
contract  on  the  part  of  the  employers  to  pro- 
vide this  mode  of  access  to  their  works,  and 
there  was  no  obligation  on  the  part  of  the 
workmen  to  use  it.  A  workman  fell  while 
using  this  path  on  his  way  to  work  and  was 
injured. 

Held — that  the  accident  did  not  arise  out  of 
or  in  the  course  of  .the  workman's  employ- 
ment within  the  meaning  of  the  Worklnen's 
Compensation  Act,   1906. 


Decision   of   C.    A.    (4   B.    W.    C.    C.    89) 
affirmed. 
Walters  v.  Staveley  Coal  and  Iron  Co.,  105 

[L.    T.    119  ;     55   Sol.    Jo.    579  ;     4   B.    W. 
C.  C.  303— H.  L. 

74.  Farm  Lahourer  Golny  from  One  Farm  to 
Another —  Using  Employers'  Cart —  Workmen's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58),  s.  1.] 
— The  applicant  was  employed  on  different 
farms  belonging  to  the  respondent.  Having 
finished  his  work  at  one  farm,  the  applicant 
was  proceeding  to  another,  alaout  two  miles 
disfant  by  road,  for  the  purpose  of  receiving  his 
day's  pay  and  to  inquire  about  the  work  for  the 
next  day.  Finding  an  empty  cart  belonging 
to  the  respondent  returning  to  the  same  farm, 
the  applicant  attempted  to  get  into  it,  and 
while  so  doing  an  accident  occurred  to  him. 
The  respondent's  workmen  not  unfrequently 
returned  in  such  an  empty  cart,  and  this  fact 
was  known  to  the  respondent. 

Held — that  it  was  no  part  of  the  applicant's 
contract  of  service  that  he  should  travel  to  his 
employer's  farm  by  a  cart,  whereby  he  added 
unnecessarily  to  the  risk  of  his  employer  ;  and 
that  therefore  he  was  not  entitled  to  compensa- 
tion under  the  Workmen's  Compensation  Act, 
1906. 
Parker  v.  Pout,  105  L.  T.  493 -C.  A. 

75.  ]\'ork  Actually  Ocer — Workman  on  Em- 
ployers'   Premises    to    Receive     Wages    Due  — 

Wovkmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  s.  1.] — The  applicant,  who  had  been 
working  in  the  respondents'  mill,  was  told  on 
Wednesday,  July  6th,  1910,  that  there  was 
no  more  work  for  her,  and  she  then  left.  She 
returned  to  the  mill  on  Friday,  July  8th,  in 
order  to  get  the  wages  due  to  her  up  to  the 
Wednesday,  it  being  the  practice  of  the  re- 
spondents to  pay  wages  each  Friday  up  to  the 
preceding  Wednesday.  While  returning  from 
the  pay  ofHce  in  tTie  mill  on  the  Friday  she 
met  with  an  accident,  in  respect  of  which  she 
claimed  compensation  under  the  Workmen's 
Compensation  Act,  1906. 

Held  (Buckley,  L.J.,  dissenting) — that  the 
contractual  obligations  of  the  respondents  were 
not  terminated  or  satisfied  until  the  wages 
due  on  the  Wednesday  were  paid  on  the 
Friday;  that  it  was  the  applicant's  duty  to 
go  to  the  mill  on  the  Friday  to  receive  her 
wages;  that  her  employment,  although  in  a 
sense  it  came  to  an  end  on  the  Wednesday, 
continued  till  the  Friday  because  of  the  obliga- 
tions of  the  respondents  arising  out  of  the 
course  of  the  employment;  and,  therefore, 
that  the  accident  arose  out  of  and  in  the 
course  of  the  applicant's  employment. 

Per  Cozens-Hardy,  M.R. — The  general  prin- 
ciple that  a  debtor  ought  to  go  to  his  creditor 
and  pay  him  has  no  application  to  large* 
employers  of  labour  who  have  a  regular  pay 
day  and  a  regular  pay  ofl5ce. 
Riley  v.   W.  Holland  &  Sons,  Ld.,   [1911] 

[1  K.  B.  1029  ;  80  L.  J.  K.  B.  814  ;  104  L.  T. 

371  ;  27  T.  L.  R.  327  ;  4  B.  W.  C.  C.  155— 

C.  A. 
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I.  Liability  of  Master  for  Injury  to   Servant — 

Cont  timed. 

76.  Accident  on  Eni])lojjer''s  Premises  after 
Termination  of  Wovlt, —  Worhnan  Returning  to 
Settle  Dixpnte  with  Employers  —  WorkmeiL's 
Compenmtlon  Act,  190G  (G  Edw.  7,  c.  58), 
s.  1  (1).] — A  collier  received  his  pay-note  on 
a  Saturday.  Being  dissatisfied  with  the 
amount,  he  spoke  to  the  manager,  who  referred 
him  to  the  under-manager.  The  latter  could 
not  be  seen  till  Monday.  The  collier  came 
on  Monday  at  mid-day,  not  intending  to  re- 
sume work  unless  the  dispute  was  settled  in 
his  favour,  and  saw  the  under-manager,  who 
did  not  give  in.  The  collier  then  proceeded 
to  leave,  but  was  knocked  down  by  a  coal 
waggon  and  killed. 

Held — that  the  countj'^  court  judge  was 
justified  in  finding  that  the  accident  arose 
neither  out  of  nor  in  the  course  of  the  employ- 
ment. 

rniLLirs  V.  Williams,  4  B.  W.  C.  C.  143— 

[C.  A. 

77.  Work  Futisked — Miner  Ridine/  oh  lint  eh  — 
Lisohedience  of  Order — Worhni ell's  Comjiensa- 
tioH  Art,  1906  (6  Edw.  7,  c.  .'iS),  s.  1  (1)-]— 
A  brusher  in  a  mine  who  had  finished  his 
work  for  the  day  jumped  on  the  last  of  three 
hutches  which  were  being  taken  by  a  pony 
to  the  pit  bottom.  On  the  way  he  was  knocked 
otf  the  hutch  by  his  head  coming  into  contact 
with  two  crowns  which  were  below  the 
ordinary  pit  level,  and  he  sustained  serious 
and  permanent  injury.  A  special  rule,  of 
which  the  injured  man  was  cognisant,  forbade 
miners  from  riding  on  the  hutches. 

Held — that  the  injury  was  not  caused  by  an 
accident  "arising  out  of  "  the  workman's  em- 
ployment within  the   meaning  of   the  Work- 
men's Compensation  Act,  1906. 
Kane    v.    Merry    and    Cunninghame,    Ld., 

[1911]    S.    C.    533  ;    48    Sc.    L.    R.    430  ;    4 
B.  W.  C.  C.  379— Ct.  of  Sess. 

78.  Worhmrin  Leaving  Worli  for  Necessary 
Purpose  —  Going  to  Unsuitable  Place  Iristead 
of  Place  Provided  —  Workme7i's  Compensation 
Act,  1906  (6  Edw.  7,  c.  58),  s.  1  (1).]  — A 
workman  while  on  duty  attending  to  boilers 
at  a  colliery  left  his  work  for  a  necessary 
purpose,  and  instead  of  going  to  the  nearest 
vv.-c.  went  into  a  confined  sjjace  underneath  a 
table  engine,  where  he  accidentally  plunged 
his  foot  into  boiling  water  in  a  cistern,  which, 
sunk  in  the  ground  underneath  the  engine,  was 
used  to  receive  the  escape  hot  water  from  the 
engine. 

Held— that  the  accident  did  not  arise  out 
of  and  iji  the  course  of  the  employment,  within 
the  meaning  of  sect.  1  (1)  of  the  Workmen's 
Compensation  Act,  1906. 
Thomson  v.  Flemington  Coal  Co.,  Ld.,  [1911] 

[S.   C.   823  ;    48   Sc.   L.   R.   740  ;    4   B.    W. 
C.   G.  406— Ct.   of  Sess, 

79.  Taking  SJiorter  Route  along  Railway 
Line — Workmen's  Compensation  Act,  1906  (6 
Edw.  7,  c.  58),  s.  1  (1).]— A  canal  overseer 

Y.D. 


in  the  employment  of  a  railway  company,  in 
returning  to  his  office  on  the  canal  from  a 
railway  station  where  he  had  been  in  the 
course  of  his  duties,  went  along  the  railway 
line,  which  was  shorter,  instead  of  going  by 
road.  While  walking  along  the  line  he  was 
knocked  down  by  a  train  and  received  injuries 
from  which  he  died. 

Held — -that  though  the  accident  arose  in  the 

course  of  the  deceased's  employment,   it  had 

not  arisen  out  of  his  employment. 

M'Laren  v.  Caledonian  Ry.  Co.,  [1911]  S.  C. 

[1075  ;   48  Sc.  L.   R.  885— Ct.  of  Sess, 

80.  Boy  in  Mine  Riding  on  Tub  Contrary  to 
Rule — Fatal  Injury — Workmen's  Compensation 
Act,  1906  (6  Edw.  7,  c.  58),  s.  1  (1),  (2)  (c).J— 
A  boy  in  a  colliery  in  order  to  get  to  the  place 
where  he  was  about  to  work  got  into  an  empty 
tub  which  was  being  hauled  on  an  endless  chain, 
and  while  so  riding  in  the  tub  received  fatal 
injuries  through  his  head  striking  the  roof.  A 
rule  of  the  colliery  prohibited  boys  in  the  mine 
from  riding  in  empty  tubs.  There  was  a  notice 
to  this  effect  in  the  colliery,  and  fines  were 
inflicted  on  boys  found  breaking  the  rule.  But 
the  boys  frequently  did  ride  in  the  tubs  when 
they  could  do  so  without  being  caught. 

Held — that  the  accident  did  not  arise  out  of 
the  boy's  employment. 

Decision  of  C.  A.  ([1910]  W.  N.  248  ;  4  B.  W. 
C.  C.  13)  aftirmed. 

Barnes    v.    Nunnery    Colliery    Co.,    Ld., 
[1911]  W.  N.  251  ;  56  >Sol.  Jo.  159— H.  L. 

81.  Accident  arising  through  Larking — M'ork- 
vien's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  s.  1  (1).] — A  lad,  set  to  clean  a  machine 
at  rest,  was  larking  with  another  lad,  the 
consequence  of  which  was  that  he  accidentall}'' 
started  the  machine,  thereby  injuring  himself. 

Held — that  the  accident  did  not  arise  out 
of  the  employment. 

Furniss  v.    Gartside   ^'-  Co.,   Ld.    ((1910)   3 
B.  W.  C.  C.  411)  followed. 
Cole  v.   Evans,   Son,  Leschner  and   Webb, 
[Ld.,  4  B.  W.  C.  C.  138— C.  A. 

82.  Frost-bite — Joiu'neywan  linker  Driving 
Cart  on  Rounds — Workmen's  ('onij/ensation  Act, 
1906  (6  Edw.  7,  c.  58),  *.  1.]— The  applicant  was 
a  journeyman  baker,  whose  duty  it  was  to  drive 
his  employer's  cart  and  deliver  bread  to  cus- 
tomers. On  a  very  cold  day,  while  out  with  the 
cart,  his  right  hand,  from  which  he  had  taken 
off  the  glove  in  order  to  give  change,  was  frost- 
bitten, and  this  incapacitated  him  for  work. 

Held — that  there  was  nothing  in  the  evidence 
to  disentitle  the  county  court  judge  from  finding 
as  he  did,  that  the  appellant  was  not  by  reason 
of  his  employment  specially  affected  by  the 
severity  of  the  weather  and  therefore  had  not 
suffered  injury  by  accident  arising  out  of  his 
employment. 

Decision  of  C.  A.  ([1911]  1  K.   B.   351;   80 
L.  J.  K.  B.  526  ;    103  L.  T.  693  ;  27  T.  L.  K.  121  ; 
55  Sol.  Jo.  107  ;  4  B.  W.  C.  C.  32)  aftirmed. 
Warner  v.  Couchman,  [1911]  W.  N.  220  ;  81 

[L.  J.  K.  B.  45  ;  28  T.  L.  K.  58  ;  56  Sol.  Jo.  70 
— H.  L. 
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1.  Liability  of  Master  for  Injury  to  Servant  — 
('ontiiiuc<1. 

83.  Frost-hltr  —  C/inui/f — ^\o  Spi-cial  E.rposure 
—  Workmen's  Com/w/isation  Act,  lt)U(J  (G  Edw.  7, 
c.  58),  s.  1  (I).] — A  seaman  at  work  on  Lis 
ship  at  Halifax,  N.S.,  sustained  frost-bite. 
The  county  court  judge  found  that  the  work- 
man had  not  proved  that  the  frost-bite  was  due 
to  any  particular  circumstance  of  the  em- 
ployment, nor  that  he  had  been  exposed  to 
more  risk  of  frost-bite  than  is  usual  in  winter 
at  Halifax. 

Held — that  the  accident  did  not  arise  out 
of  the  employment. 

Karemaker  v.  Owners  of  S.S.  "  Corsican," 
[4  B.  W.  C.  C.  295— C.  A. 

84.  Sunstroke — Exposure  on  Board  Ship  in 
Foreign  Port — Workmen's  Compensation  Act, 
1906  (6  Edw.  7,  c.  58),  .5.  1.]— While  a  ship 
on  which  the  applicant  was  an  officer  was  in  a 
West  Indian  port,  loading  cargo,  the  applicant 
was  on  May  31st,  1910,  posted  on  a  portion  of  the 
steel  deck,  which  wasuni)rotected  by  an  awning, 
and  he  had  to  lean  over  a  latchway  from  C  a.m. 
to  11  a.m.  to  superintend  the  work.  At  11  a.m. 
he  was  taken  ill  with  sunstroke,  which  resulted  in 
injury  to  his  eyes.  In  a  claim  for  compensation 
under  the  Workmen's  Compensation  Act,  1906, 
the  county  court  judge  made  an  award  in  favour 
of  the  applicant  on  the  ground  that  he  had  been 
subjected  to  an  abnormal  risk  in  the  course  of 
his  employment. 

Held — that  there  wei-e  facts  on  which  the 
county  court  judge  could  come  to  that  con- 
clusion. 

Davies  v.  Gillespie,  105  L.  T.  494  ;  28  T.  L.  R. 
[6  ;  56  Sol.  Jo.  11— C.  A. 

85.  Death  Caused  by  Wasp  Sting — Statement 
iy  Deceased,  to  Doctor  as  to  Cause  of  Injury — 
Admissibility  —  Workoien's  Compensation  Act, 
1906  (6  Edw.  7,  c.  58),  s.  1.]— A.  was  engaged  in 
threshing  operations  on  his  employer's  farm. 
While  the  work  was  in  progress  some  of  the 
other  workmen  saw  wasps  upon  the  drum,  and 
at  the  back  of  the  machine  close  to  A.  The 
next  day  A.  had  a  swollen  leg,  and  complained 
of  pain,  and  some  days  later  he  died  from 
poisoning  set  up  by  a  wasp  sting.  On  an  appli- 
cation for  compensation  by  A.'s  widow  : — 

Held — that  there  was  no  evidence  that  the 
injury  to  A.  arose  out  of  his  employment. 

In  the  proceedings  for  compensation  the 
county  court  judge  admitted  evidence  of  a 
statement  by  A.  to  his  doctor  as  to  the  cause 
and  occasion  of  the  accident. 

Held— that  this  evidence  was  improperly 
admitted. 

Observations  of    Cherry,  L.J.,    in    Wright   v. 
Kerrigan  (jnfra^  disapproved. 
Amys  r.  Barton,  [1912]  1  K.  B.  40;  [1911] 

[W.  N.  205;  81  L.  J.  K.  B.  65  ;  105  L.  T.  619  ; 
28  T.  L.  R.  29— C.  A. 

86.  Blood  Poisoning  from  Scratch— Medical 
Ecidence — Inference — Workmen's  Compensation 
Act,  1906  (6  Edw.  7,  c.  58),  s.  1.]— A  workman 
employed  on  the  night  shift  in  the  defendants' 


colliery  went  to  liis  work  on  the  night  of 
Friday,  December  9th,  about  11  o'clock,  and 
returned  at  7.30  the  next  morning.  On  his 
retuj'n  there  was  a  red  patch  on  his  right  arm, 
and  also  a  scratch  on  his  thumb.  The  work- 
man died  on  December  21st  of  blood  poisoning, 
wliich,  according  to  the  medical  evidence, 
resulted  from  the  scratch  on  the  thumb. 
Evidence  was  given  that  there  had  been  some 
fall  of  stone  on  the  man  while  he  was  working 
on  the  Friday  night.  The  medical  testimony, 
however,  was  to  the  effect  that  the  red  patch  on 
the  arm  was  caused  by  inflammation  from  the 
scratch  on  the  thumb,  and  that  no  case  had  ever 
been  known  in  which  inflammation  had  appeared 
earlier  than  twelve  hours  after  the  introduction 
of  the  septic  poisoning.  In  a  claim  for  com- 
pensation by  the  workman's  widow  the  county 
court  judge  thought  there  was  no  satisfactory 
direct  evidence  that  the  injury  through  which 
septic  poisoning  was  caused  was  received  at  the 
colliery,  but  he  was,  however,  of  opinion,  on  the 
authority  of  Mitchell  v.  Glamon/an  Collier)/  Co. 
((1907)  23  T.  L.  R.  588),  that  he  was  entitled  to 
infer  that  the  probabilities  were  that  the  injury 
was  received  at  the  colliery,  and  he  awarded 
compensation. 

Held  —  that  there  was  no  evidence,  and 
nothing  in  tlie  case  of  Mitchell  v.  Glamorgunsltire 
Colliery  Co.  (supra'),  which  entitled  the  county 
court  judge  to  draw  the  inference  which  he  did. 
Jenkins  r.  Standard  Colliery.Co.,  28  T.  L.  R. 
[7— C.  A 

87.  Canvasser  Killed  in  Street  ivhile  Cycling — 
Workmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  s.  1.] — A  canvasser  and  collector  in  the 
service  of  the  respondents,  while  going  his 
rounds  on  a  bicycle,  was  killed  by  an  electric 
car.  For  some  nine  months  before  the  accident 
he  had  been  in  the  habit  of  riding  a  bicycle 
while  going  his  rounds,  and  this  practice  was 
known  to  and  not  forbidden  by  the  respondents. 
The  respondents,  however,  did  not  require  the 
canvasser  to  use  a  bicycle  in  going  his  rounds. 

Held— that  the  accident  to  the  canvasser 
arose  out  of  and  in  the  course  of  his  employ- 
ment, and  that  his  widow  was  entitled  to 
compensation  under  the  AVorkmen's  Compensa- 
tion Act,  1906. 

M^Neice  v.  Singer  Sewing  Machine    Co.,  Ld. 
(infra)  approved. 
Pierce  r.  Provident  Clothing  and  Supply 

[Co.,  Ld.,  [1911]  1  K.  B.  997  ;  80  L.  J.  K.  B. 

831  ;  104  L.  T.  473  ;  27  T.  L.  R.  299  ;  55  Sol. 
Jo.  363  ;  4  B.  W.  C.  C.  242— C.  A. 

88.  Street  Accident  to  Salesman  in  the  Course 
of  his  Employment — Workmen's  Compensation 
Act,  1906  (6  Edw.  7,  c.  58),  s.  1  (1).]— A  sales- 
man and  collector,  while  riding  in  a  street  upon 
a  bicycle,  in  the  course  of  his  employment,  was 
kicked  on  the  knee  by  a  passing  horse  and 
injured. 

Held — that   the    injury  was    caused   by   an 

accident  "  arising  out  of"  his  employment. 

M'Neice  r.  Singer  Sewing  Machine  Co.,  Ld. 

[1911]  S.  C.  13;  48  Sc.  L.  R.  15  ;  4  B.  W. 

C.  C.  351— Ct.  of  Sess. 
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I.  Liability  of  Master  for  Injury  to  Servant— 

Continued. 

89.  Insurance  Agent — Fall  down  Stair — Work- 
men's Compensation  Act,  1906  (6  Edvv.  7,  c.  58), 
s.  1  (1)— An  insurance  agent,  whose  duties  con- 
sisted in  going  from  door  to  door  collecting 
premiums,  while  in  the  course  of  his  employ- 
ment fell  down  a  stair  and  sustained  severe 
injuries. 

Held— that  the   accident   arose  out    of    his 

employment    in    the    sense   of   the    Workmen's 

Compensation  Act,  1906. 

REFUfJE  Assurance  Co.,  Ld.  v.  Millar,  49 

[Sc.  L.  R.  67— Ct.  of  Sess. 

90.  liecorering  Dropped  Pipe  ichile  Accompany- 
ini/  llanled  Wdifgons — \Vorkmen''s  Compensation 
Act,  1906  (G  VAw'.  7,  c.  58),  s.  1  (1).]— A  workman 
was  employed  as  labourer  in  connection  with 
loading  and  unloading  waggons,  and  accompany- 
ing them  while  being  hauled  by  a  traction  engine 
from  one  quarry  to  another.  While  sitting  on  a 
waggon  which  was  being  so  hauled,  he  dropped 
his  pipe,  and  in  attempting  to  get  down  to 
recover  it  he  lost  his  balance  and  fell  in  front  of 
the  wheels  of  the  waggon,  which  went  over  his 
left  leg,  fatally  injuring  him. 

Held — that  the  accident  arose  out  of  and  in 
the  course  of  the  employment. 
M'Lauchlan  i;.  Anderson,  [1911]  S.  C.  529; 

[48  Sc.  L.  R.  349  ;  4  B.  W.  C.  C.  376— Ct.  of 

Sess. 

91.  No  Direct  Fridencc—Stntcnicut  Inj  Deceased 
to  his  Doctor—Adml.ss;hir,tii—liifercnce^  Worlt- 
vien's  Compensiifiou  Art,  VMH\{i;  Kdw.  7,  c.  58).] 
— A  man,  aged  seventy,  employed  at  an  under- 
takei-'s,  and  part  of  whose  duty  was  lifting 
coffins,  went  to  his  work  apparently  well,  and 
on  his  return  complained  to  his  wife  of  having 
been  hurt  that  day  ;  there  were  marks  upon  his 
side  and  chest,  and  his  leg  was  swollen.  He  died 
about  a  week  afterwards,  the  cause  of  death 
being  pneumonia  supervening  on  pleurisy  caused 
by  injury.  There  was  no  direct  evidence  showing 
that  an  accident  had  been  sustained  by  the 
deceased  in  the  course  of  his  employment.  He 
stated  to  the  doctor  who  attended  him  that  the 
pain  of  which  he  complained  was  the  result  of 
accident,  and  the  doctor  informed  the  employer 
that  "  deceased  said  that  he  met  with  an  accident 
by  the  moving  of  a  coffin." 

Held — that  there  was  sufficient  evidence  to 
justify  the  inference  that  an  accident  causing  the 
injury  from  which  he  died  had  happened  to  the 
deceased  arising  out  of  and  in  the  course  of  the 
employment. 

Per  Cherry,  L.J. — Statements  made  in  the 
absence  of  an  employer  by  a  deceased  workman 
as  to  his  bodily  injuries  and  their  immediate 
cause  are  admissible.  [But  see  Amys  v.  Barton, 
No.  85,  s%q)ra.^ 
Wright  v.  Kerrigan,    [1911]   2  I.  R.  301 ; 

[45  I.  L.  T.  82  ;  4  B.  W.   C.  C.  432— C.  A., 
Ireland. 
(1)  Practice. 
(1)  Appeals  and  New  Trials. 

92.  Qnedion  of  Fact  —  Findings  ly  County 
Court  Judge —  Workmen's  Compensation  Act,  1906 


(6  Edw.  7,  c.  58),  Sched.  II.  (4).]— The  find- 
ings of  fact  by  a  county  court  judge  sitting 
as  an  arbitrator  under  the  Workmen's  Com- 
pensation Act,  1906,  cannot  be  set  aside  if 
there  was  evidence  to  support  the  findings. 
The  question  whether  there  was  evidence  is  a 
question  of  law. 

Smith   v.    General    Motor   Cab    Co.,   Ld., 

[1911]  A.  C.  188  ;  80,  L.  J.   K.  B.  839;  105 

L.  T.  113  ;  27  T.  L.  R.  370  ;  55  Sol.  Jo.  439  ; 

4  B.  W.  C.  C.  249— H.  L. 

93.  Befusal  of  County  Court  Judge  to  Enter- 
tain Jurisdiction — Appeal — Divisional  Court  or 
Court  of  Appeal  —  Workmen's  Compensation 
Act,  1897  (60  &  61  Vict.  c.  37),  Sched.  II. 
(1),  (4).]— In  a  case  under  the  Workmen's 
Compensation  Act,  1897,  the  injured  work- 
man was  awarded  full  compensation  during 
incapacity  by  a  representative  committee. 
Later  the  payments  were  reduced  by  agree- 
ment to  Id.  per  week.  On  an  application  by 
the  workman  to  the  county  court  for  a  review 
and  increase  of  the  \d.  per  week,  the  county 
court  judge  declined  to  entertain  jurisdiction, 
and  refused   to  hear   the  application. 

Held— that  (under  the  Act  of  1897)  an 
appeal  from  his  refusal  to  entertain  jurisdic- 
tion lay'  to  the  Divisional  Court  and  not  to 
the  Court  of  Appeal. 

Howarth  v.   Sir  B.   Samuelson  &  Co.,   104 
[L.  T.  907;  4  B.  W.  C.  C.  287— C.  A. 
See   S.    C.   in    Div.  Ct.,   suh   nom.   R.  v. 
Tempter,  No.  Ill,  infra. 

94.  Order  by  County  dun  Judge  for  Deten- 
tion of  Ship  ~'Api>r,il—  I )irisi,in,il  Court  or  Court 
of  Appeal— Work un'u's  C,un/>eus„fion  Act,  1906 
(6  Edw.  7,  c.  58),  s.  11,  Sched.  II  (4).]— An 
appeal  lies  to  the  Divisional  Court  and  not  to 
the  Court  of  Appeal .  from  an  order  for  the 
detention  of  a  ship  made  by  a  county  court 
judge  under  sect.  11  of  the  Workmen's  Compen- 
sation Act,  1906  ;  for  such  order  is  made  by  him 
in  his  judicial  character,  and  not  as  an  arbitrator 
under  the  Act,  and  therefore  is  not  covered  by 
Sched.  II.,  par.  4,  of  the  Act. 

Panagotis  v.  Owners  op  Ship  "  Pontiac," 

[1912]   1   K.  B.  74  ;   [1911]    W.  N.   221  ;    28 

T.  L.  R.  63  ;  56  Sol.  Jo.  71— C.  A. 

(2)   Costs. 
[No  paragiRphs  in  tliis  vol.  of  the  Digest.) 

(3)  Arbitration. 
See  also  No.  11,  and  I.,  1  (i),  supra. 

95.  Endence  —  Admissibility  —  Statement  by 
Deceased  Workman  to  Doctor  as  to  Cause  of 
Injun/.]— In  proceedings  for  compensation  for 
the  death  of  a  workman  statements  by  the 
deceased  workman  to  his  doctor  as  to  the  cause 
of  his  injuries  are  not  admissible. 

Observations    of   Cherry,   L.J.,  in   Wright  v. 
Kerrigan,  [1911]  2  I.  R,  301,  disapproved. 
Amys   r.    Barton,  [1912]   1  K.  B.  40 ;  [1911] 

rW.  N.  205  ;  81  L.  J.  K.  B.  65  ;  105  L.  T.619  ; 
28  T.  L.  R.  29— C.  A. 
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I.  Liability  of  Master  for  Injury  to  Servant— 
Coiit'iniird. 

96.  Evidencr  -Dclc(j(itioii  of  Lufij  hij  Count tj 
Court  Judge  to  y^y/,s7mr.j -A  county  court  jiul-^c 
sitting  as  arbitrator  under  the  Workmen  s 
Compensation  Act  ought  not  to  delegate  to 
the  registrar  the  duty  of  taking  evidence. 
Edmunds  r.  Owners  or  S.S.   "  Petekston," 

['28  T.  L.  11.  18— C.  A. 

(m)  Redemption  of  Payment. 
See  also  No.  101,  infm. 

97.  Asupssment  of  Lump  Sum—"  Where  the 
Ineapacity  is  Permanent  " —  Workmen's  Com- 
pensation Aet,  1906  (6  Edw.  7,  e.  58),  Sehed.  I. 
(17).]— On  an  application  by  employers  under 
Inched.  I,  par.  17,  of  the  Workmen's  Compensa- 
tion Act,  li)OG,  to  redeem  a  weekly  payment,  the 
arbitrator  cannot  make  an  order  for  redemption 
on  the  actuarial  basis  provided  by  the  first  part 
of  the  paragraph  without  arriving  at  the  con- 
clusion upon  evidence  that  the  workmen's  inca- 
pacity— total  or  partial — is  [>ermanent.  If  the 
workmen's  condition  is  stable,  the  incapacity  is 
"  permanent  "  within  the  meaning  of  that 
expression  in  the  paragraph. 

National  Telephone  Co.  ^.  Smith  ((1909)  46  Sc. 
L.  R.  988)  not  followed. 

Calico  Printers  Association,  Ld.  r.  Hig- 

[HAM,  [1912]  1K.B.93;  [1911]  W.N.  221; 

28  T.  L.  R.  53  ;  56  Sol.  Jo.  89— C.  A. 

98.  Payment  of  Lump  Sum — Principle  of  Com- 
putation—Workmen's  Compemation  Act,  1897 
(60  &  61  Vict.  c.  37),  s.  1,  Sched.  I.  (13).]— In 
computing  the  lump  sum  that  may  be  ordered  to 
be  paid  by  an  employer,  pursuant  to  sect.  13  of 
the  1st  Schedule  to  the  Workmen's  Compensation 
Act,  1897,  in  redemption  of  the  liability  for  a 
weekly  payment  that  has  been  continued  to  a 
workman  for  not  less  than  six  months,  the 
county  court  judge  has  not  a  free  hand  in  the 
matter,  but  he  must  proceed  on  a  correct  prin- 
ciple, taking  into  consideration,  in  determining 
the  present  value  of  future  weekly  payments, 
the  probability  of  the  workman's  recovery,  and 
of  his  capacity  for  work  cither  wholly  or  partially, 
likewise  his  age  and  state  of  his  health,  so  that 
his  expectation  in  life  may  be  ascertained. 
Victor    Mills,  Ld.   v.    Shackleton,  [1912] 

[1  K.  B,  22;  [1911]  W.N.  197;  81  L.J.  K.  B. 
34  ;  105  L.  T.  613— C.  A. 

99.  Question  oj  Adequacy  referred  to  County 
Court  Judge — Jurisdiction  of  Judge  —  Work- 
men's Compensation  Aet,  1906  (6  Edw.  7, 
c.  58),  Sehed.  II.  (9)  («).] — An  agreement  for 
the  redemption  of  a  weekly  payment  by  a  lump 
sum  was  sent  to  a  registrar  to  record.  It 
appearing  inadequate,  the  registrar  referred  it 
to  the  county  court  judge.  The  judge,  hold- 
ing that  the  sole  question  for  him  to  decide  was 
whether  the  agreement  had  in  fact  been  made, 
declined  to  decide  the  question  of  adequacy. 

Held — that  the  case  must  go  back  for  the 
question  of  adequacy  to  be  decided. 
SHip"SEauRA"  (Owners)   r.   Blampied,   4 
[B.  W.  C.  C.  192— C.  A. 


(n)  Registration  of  Agreement. 

100.  J'ai/mcnt  on  Production  of  Certificate 
from,  Medical  Man— Implied  Agreement— Work- 
men's Comj)en,mtion  Act,  1906  (6  Edw.  7,  c.  58), 
Sched.  11.  (9).]— On  August  10th,  190!),  a  work- 
man met  with  an  accident,  and  his  employers 
intimated  that  they  would  pay  him  half  his 
weekly  wages  on  production  every  fortnight  of 
a  certificate  from  the  medical  man  attached  to 
the  works  that  he  was  still  totally  disabled. 
More  than  a  year  afterwards  the  man  failed  to 
produce  this  certificate,  and  in  January,  1911, 
applied,  under  Sched.  II.,  par.  9,  of  the  Workmen's 
Compensation  Act,  1906,  to  have  a  memorandum 
of  agreement  between  his  employers  and  him- 
self registered,  by  which  the  employers  agreed 
to  pay  him  the  amount  of  half  his  weekly 
wages  "  every  week  from  the  date  of  the 
accident."  The  county  court  judge  ordered  the 
agreement  to  be  registered. 

Held— that  there  was  no  evidence  from 
which  an  agreement  such  as  the  workman 
applied  to  have  registered  could  be  inferred,  the 
only  agreement  being  to  pay  him  so  long  as  he 
produced  the  above-mentioned  certificate  from 
the  medical  man,  and  therefore  the  registration 
must  be  vacated. 
Phillips  r.  Vickers,  Sons  and  Maxim,  [1912] 

[1  K.  B.  16  ;  [1911]  W.  N.  193  ;  105  L.  T.  564 
— C.  A. 

101.  Befusal  by  Judge  to  Record  Lump  Sum 
Settlement  —  Sulsequent  ApjMcation  for  Com- 
pensation— Aivard  in  Favour  of  Umployers  — 
Jurisdiction  —  Workmen's  Compensation  Act, 
1906  (6  Edw.  7,  c.  58),  Sched.  II  (9)  (</).] 
— A  county  court  judge  refused  to  record  a 
memorandum  of  agreement  for  a  lump  sum 
settlement,  on  the  ground  of  inadequacy.  The 
workman  then  applied  for  compensation,  and 
the  judge,  finding  that  his  incapacity  was  no 
longer  due  to  the  accident,  and  that  thc' 
amount  in  fact  paid  under  the  abortive  settle- 
ment was  enough  to  cover  all  compensation 
due  for  the  short  period  during  which  the 
incapacity  had  been  due  to  the  accident, 
awarded  in  favour  of  the  employers. 

Held— that,  on  thc  refusal  to  record,  the 
parties  were  relegated  to  their  previous  rights 
unprejudiced,  and  that  the  judge  was  entitled 
to  decide  the  application  for  compensation 
freely  on  the  evidence,  not  being  bound,  by  his 
previous  decision,  to  award  for  the  workman. 
Beech  v.  Bradford  Corporatign,  4  B.  W. 
[C.  C.  236— G.  A. 

102.  Memorandum  not  Representing  Agreement 
Acfualli/   Made — Power  of  Judqe   to  Record — 

Workmen  s  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  Sched.  II.  (9).]  —  Under  Sched.  II., 
par.  9,  of  the  Workmen's  Compensation  Act, 
1906,  a  county  court  judge  has  no  power  to 
record  a  memorandum  of  an  agreement 
different  from  that  in  fact  made  between  the 
parties. 

Shore     v.     S.S.     Hyrcania     (Owners),     4 

[B.  W.  C.  C.  207  ;  Lunt  v.  Sutton  Heath 

and     Lea     Green      Collieries,      Ld.,     4 

B.  W.  C.  C.  219— C.  A. 
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I.  Liability  of  Master  for  Injury  to  Servant — 

Coiitumcd. 

103.  'ferms  in  Memoftindnm  not  Agreed  npun 
hctween  Parties  —  Workmen's  Compensation 
Act,  1906  (6  Edw.  7,  c.  58),  ScJied.  II.  ('.t)-]  — 
A  workman  applied  to  have  a  memorandum 
of  agreement  recorded,  and  it  appeared  that 
the  memorandum  included  certain  terms  as 
to  which  there  was  no  evidence  of  any  agree- 
ment having  been  arrived  at. 

Held — that  the  memorandum  could  not  be 
recorded. 

M'Geown  v.   Workman,  Claeic   &  Co.,   Ld. 
[45   I.    L.    T.    165— C.    A.,   Ireland. 

(o)  Eeviewing  Award. 

See  also  Nos.  41,  15,  supra. 

104.  WeeMij  Payment  Beduced  as  from  Past 
Date — Intermediate  Payments  of  Full  Amount — 
Workmen's  f'ainjiensation  Act,  1906  (6  Edw.  7, 
c.  58),  Schcd.  I.  (19).] — A  workman  was  injured 
in  the  course  of  his  employment,  and  in  respect 
thereof  a  weekly  payment  of  14.s\  Id.  was  agreed 
to  be  paid  as  compensation.  An  application  was 
subsequently  made  to  review  this  payment  as 
from  February,  1910,  and  in  June,  1910,  the 
county  court  judge  reduced  the  weekly  payment 
to  10*-.,  as  from  February.  The  weekly  sum  of 
14*.  7d.  was  paid  to  the  workman  until  the  order 
for  the  reduced  payment  was  made  in  June. 
The  lOs.  a  week  not  having  been  paid,  the  work- 
man applied  for  liberty  to  issue  execution. 

Held — that  although  the  employer  might 
have  a  right  to  recover  from  the  workman  the 
amount  overpaid  as  from  February,  those  over- 
payments could  not  be  regarded  as  a  payment  in 
respect  of  the  reduced  amount  ordered  to  be 
paid,  and,  therefore,  that  the  employer  was  liable 
to  pay  the  IO5.  a  week. 
HosEGOOD  &  Sons  v.  Wilson,  [1911]  1  K.  B. 

[30  ;    8O1L.  J.  K.  B.  519  ;  103  L.  T.  61G  ;    27 
T.  L.  R.  88  ;  4  B.  W.  C.  C.  30— C.  A. 

105.  Permanent  Partial  IncajJacity — Return 
to  Work  under  Old  Employers — Dismissal  for 
Alleged  3Ii.wond^ict  —  Workmen's  Compensation 
Act',\^0&  (6  Edw.  7,  c.  08),  Sched.  I.  (1)  (J).]  — 
By  an  accident  a  workman  lost  the  use  of  his 
left  eye.  His  employers,  under  a  registered 
agreement,  paid  him  lO.v.  &d.  a  week  during 
incapacity.  He  resumed  work  at  his  former 
late  of  wages,  but  was  subsequently  dismissed 
for  alleged  misconduct.  On  application  by  the 
employers  to  review  the  agreement,  the  county 
court  judge  reduced  the  weekly  payments  to 
one  penny,  on  the  ground  that  the  workman  had 
brought  about  his  own  dismissal. 

Held — that  one  act  of  misconduct  did  not 
necessarily  disentitle  the  workman  to  compensa- 


W.  White  &  Sons  v.  Harris,  4  B.  W.  C.  C. 
39— C.  A. 

106.  Earning  Capacity  of  Workman — Work- 
men's Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
Sflied.  I.  (3).] — Where,  upon  an  application 
by  employers  to  reduce  the  weekly  compensa- 


tion payable  to  a  workman  under  the  Work- 
men's Compensation  Act,  1906,  on  the  footing 
of  total  incapacity,  it  was  proved  that  the 
man  was  prevented  by  the  accident  from  doing 
the  full  work  of  an  ordinary  labourer,  but 
that  he  could  do  some  light  work  if  he  could 
obtain  it,  and  there  was  no  evidence  that  he 
could  obtain  any  suitable  employment  :  — 

Held — that  it  was  incumbent  on  the  em- 
ployers to  show  what  particular  light  work 
the  workman  could  do  and  to  give  some 
evidence  that  he  had  a  chance  of  obtaining 
that  particular  kind  of  work,  and  that  in  the 
absence  of  that  evidence  reduction  ought  to 
be  refused. 

Proctor    &    Sons    v.    Robinson,     [1911]    1 

[K.    B.    1004  ;     80    L.    J.    K.    B.    641  ;     3 

B.   W.   C.   C.  41— C.   A. 

107.  Change  inWorkman's  Condition — Fluctua- 
tion of  Labour  3Iarket — Workmen  s  Compenmfion 
Act,  1900  (6  Edw.  7,  c.  58),  Sched.  I.  (l(;).]_An 
award  was  made  in  favour  of  a  workman  on  the 
basis  that  he  was  totally  incapacitated.  Subse- 
quently, the  employers  api)lied  for  a  review, 
claiming  a  termination,  or  alternatively,  a 
diminution,  of  the  weekly  payments.  At  the 
hearing  of  this  application  the  evidence  of  the 
medical  referee  was  to  the  effect  that  the  work- 
man, though  not  able  for  his  former  work,  was 
able  to  do  any  form  of  light  work.  The  work- 
man gave  evidence  that  he  had  made  several 
unsuccessful  applications  for  certain  kinds  of 
light  work.  Upon  this  evidence  the  county  court 
judge  held  that  there  had  been  such  a  change  of 
circumstances  as  entitled  him  to  review  the 
weekly  payments,  which  he  accordingly  reduced 
from  9.V.  2d.  to  8.?.  a  week. 

Held  (Cozens-Hardy,  M.R.,  dissenting)— that 
it  was  competent  to  the  county  court  judge 
to  find  that  the  circumstances  had  so  altered 
as  to  justify  a  reduction. 

Clark  V.  Gas  Light  and  Coke  Co.  ((1905)  7 
W.  C.  C.  119)  and  Proctor  c^-  Sons  v.  Robin- 
son (supra')  explained  and  distinguished. 

Per  Buckley,  L. J.— Inability  to  earn,  for 
the  purposes  of  Sched.  I.,  par.  3,  of  the 
Workmen's  Compensation  Act,  1906,  is  in- 
ability to  get  employment  owing  to  some  in- 
capacity for  work  (see  Sched.  I.,  par.  1  (6)) 
personal  to  the  workman,  to  the  exclusion  of 
inability  to  get  employment  owing  to  the  state 
of  the  labour  market,  and  this  construction 
applies  to  an  application  to  review  as  well  as 
to  an  original  application  for  compensation. 
Consequently,  proof  that  a  workman  has  made 
repeated  and  unsuccessful  efforts  to  obtain 
suitable  employment  does  not  of  itself 
establish  a  right  to  compensation  on  the  basis 
of  total  incapacity. 

Cardiff  Corporation  v.  Hall,  [1911]  1  K.  B. 

[1009  ;    80    L.    J.    K.    B.    641  ;     101    L.    T. 

467  ;  27  T.  L.  R.  339  ;  4  B.  W.  C.  C.  159 

— C.  A. 

108.  Incapacity  for  Work— Burden  of  Proof- 
Onus  on  Applicant  fin'  Beriew —  Workmen's  Com- 
pensation Act,  1906  (6  Fdw.7,c.  ^ti^),  Sched.  I. 
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I.  Liability  of  Master  for  Injury  to  Servant— 

Cdntiuiiril. 
(K)).] — Whore  an  cmploj'cr  applies  for  the  ter- 
mination of  an  award  of  compensation,  he  must 
cstal)lish  tliat  tlic  workman  is  not  at  that  time 
under  any  incapacity  by  reason  of  the  accident, 
and  he  docs  not  discliarge  the  onus  cast  upon 
him  by  merely  proving  that  the  workman  is  doing 
light  work  for  him  at  (he  old  rate  of  wages.  The 
circumstances  of  each  case  must  be  looked  at, 
applying  ordinary  common  sense  to  the  facts. 
Cory  Brothers  &  Co.,  Ld.  r.  Hughes, 
[1911]  2  K.  B.  738  ;  80  L.  J.  K.  B.  1807  ;  105 
L.  T.  274  ;  27  T.  L.  K.  498  ;  4  B.  W.  C.  C.  291 

— C.  A. 

109.  Incapacity  for  Work — Due  to  Injury,  or 
to  Unreaaonahle liefvsal  to  Uesume  Work — Work- 
■mct's  Compensation  Act,  1906,  Sched.  I. 
(1)  C^)-] — ^  workman  had  the  tip  of  his  little 
finger  amputated,  after  an  accident.  The 
wound  liealed,  leaving  slight  adhesions.  After 
paying  compensation  for  some  time,  the  em- 
ployers applied  for  a  review.  Shortly  before 
the  hearing  the  workman,  acting  on  his  doctor's 
advice,  had  a  further  amputation  of  the  finger. 
The  county  court  judge  held  that  the  man 
was  fit  for  work,  and  that  the  persistence  of 
the  adhesions  was  due  to  his  unreasonable 
refusal  to  resume  work,  which  would  have  soon 
broken  them  down  and  reduced  the  payments 
to  Id.  per  week. 

IIeld^  that  there  was  no  evidence  to  sup- 
port the  findings  of  the  county  court  judge. 
Burgess  &  Co.,  Ld.  v.  Jewell,  4  B.  W.  C.  C. 
[145— C.  A. 

110.  InahiUtii  to  Ohtain  Work— Id.  a  Week 
Award — Bevieio  and  Full  Compensation  Given 
—  Workmen'-^  Compensation  Act,  1906  (6 
Edw.  7,  c.  58),  Sched.  I.  (3).]— A  workman 
with  an  injury  to  his  knee  recovered  sufK- 
ciently  to  be  able  to  resume  work,  but  his 
knee  was  liable  to  break  down  at  any  time. 
He  was  unable  to  obtain  any  work  from  his 
employers  or  any  one  else,  owing  to  his  having 
had  an  accident,  and  to  the  chance  of  his 
breaking  down. 

Held — that  he  was  entitled  to  full  com- 
pensation. 

Thomas  v.  Fairbairne,  Lawson  &  Co.,  Ld. 
[4  B.  W.  C.  C.  195— C.  A. 

111.  Award  hij  Beprese.ntative  Committee  — 
Application  to  County  Court  for  Review — Juris- 
diction —  Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  Scheds.  I.  (12),  II.  (1).]— 
A  workman  in  receipt  of  compensation  having 
accepted  his  employer's  offer  of  light  work  at  his 
former  wages  was  awarded  the  reduced  weekly 
payment  of  \d.  by  a  committee  representative  of 
employers  and  workmen  under  the  Workmen's 
Compensation  Act,  1897.  Afterwards,  finding 
himself  unable  to  do  the  light  work,  he  applied 
to  the  county  court  for  a  review  of  the  Aveekly 
payment  and  gave  due  notice  to  his  employers 
that  he  objected  to  his  application  being  settled 
by  the  committee.  On  the  application  coming 
before  the  county  court  judge,  the  latter  held 


that  he  had  no  jurisdiction  to  hear  the  applica- 
tion. 

Held — that  the  application  was  a  reconsidera- 
tion of  the  matter  under  fresh  circumstances, 
and  that  the  Act  gave  to  either  party  the  right 
to  object  to  the  submission  of  any  fresh  issue  to 
the  representative  committee  at  any  time  before 
the  committee  met  to  consider  that  fresh  issue, 
and  therefore  that  the  county  court  judge  had 
jurisdiction  to  hear  the  application. 
R.  V.  Templer,  132  L.  T.  Jo.  203  ;  Times, 
[December  18th,  1911— Div.  Ct. 

112.  Recovery  of  Workman — Termination  of 
Weekly  J'aymcnfs — S/i/ierreniny  Incapacity — 
Frexh  A/i/ilicafian  l>y  Workotan — Cuiiipetcncy — 
Workmen^  Compensation  Act,  19U6  {C,  Kdw.  7, 
c.  58),  Sched.  I.  (12).]— Where  the  sheriff  has 
already  found  th.at  a  workman's  incapacity  has 
ceased,  and  has  terminated  the  weekly  payments, 
an  api)lication  by  the  workman  for  compensation 
on  the  ground  of  supervening  incapacity,  caused 
through  the  injury  sustained  by  him,  is 
incompetent. 
Cadenhead  v.  Ailsa  Shipbuilding  Co.,  Ld., 

[1910]  S.  C.  1129;  47  Sc.   L.  E.  784— Ct.  of 


113.  Recovery  from  Injury — Report  of  Medical 
Referee  —  Sujwrvcniny  Incajnicity  —  Question 
whether  Incapacity  due  to  Accident — Burden  of 
Proof— Workmen's  Compensation  Act,  1906  (6 
Edw.  7,  c.  58),  Sched.  7.]— Under  a  remit  by 
parties  to  a  medical  referee  to  report  on  the  con- 
dition of  a  workman,  who  had  been  injured  and 
who  was  in  receipt  of  compensation,  the  referee 
reported  that  he  was  fit  for  his  former  work. 
Thereafter  the  employers  presented  an  applica- 
tion for  review  of  the  compensation,  which  was 
opposed  by  the  workman  on  the  ground  that, 
since  the  date  of  his  examination  by  the  medical 
referee,  he  had  again  become  incapacitated  as  a 
result  of  the  accident. 

Held — that  the  onus  was  on  the  workman  of 
proving  that  the  supervening  incapacity  was  due 
to  the  accident. 

3ICalluin  v.  Quinn  ([1909]  S.  C.  227)  dis- 
tinguished. 

M'GHEE  r.  SUMMERLEE   IRON   CO.,   LD.,  [1911] 

[S.  C.  870  ;  48  Sc.  L.  K.  807  ;  4  B.  W.  C.  C. 
424— Ct.  of  Sess. 

114.  Findiny  that  Workman  Fit  for  Light 
Work,  and  that  Employers  had  Offered  such  Light 
Work  —  Xo  Findiny  as  to  Mayes  that  could 
he  so  Lamed  —  Biminvtion  of  Weekly  Pay- 
ments—Workmen's Compe?i.mtion  Act,  1906  (6 
Ed\v.  7,  c.  58),  ScJied.  I.  (16).]— In  an  arbi- 
tration undcT  the  Workmen's  Compensation 
Act,  1906,  in  which  the  employers  craved  a 
review  of  the  weekly  payment  payable  by 
them  to  an  injured  workman,  in  respect  of 
t^tal  incapacity,  the  arbitrator  found  in  fact 
(1)  that  the  workman  was  able  for  certain 
specified  light  work,  (2)  that  the  employers 
had  offered  him  such  light  work,  and  (3) 
that  there  was  no  evidence  to  show  how  much 
the  workman  might  earn  by  such  light  work. 

Held — that  to  found  an  award  diminishing 
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I.  Liability  of  Master  for  Injury  to  Servant— 

Contlnncd. 
the  weekly  payment,  a  finding  that  the  work- 
man was  able  to  earn  a  specific  weekly  wage 
at  work  which  he  was  able  to  do  was  nob 
necessary,  and  that  such  an  award  might  pro- 
ceed on  (1)  the  finding  as  to  the  workman's 
capacity,  and  (2)  the  offer  of  light  work  by 
the    employers. 

Cardiff    Corporation    v.     Hall  {supra)    and 
Proctor     ^^     Som     v.       Bohinwii        (supra) 
considered. 
Carlin  v.   Alexander  Stephen  &  Sons,  Ld., 

[1911]    S.    C.    901  ;    48    Sc.    L.    R.    862— 
Ct.  of  Sess. 

(p)  Serious  and  Wilful  Misconduct. 

115.  Wilful  Misconduct— Death  hij  Accident^ 
Scope  of  Emidoyment — Claim  hy  Dependants — 
Workmen's  Covlpensation  Act,  1906  (6  Edw.  7, 
c.  58),  s.  1  (1)  (^O-]— H.  while  employed  as  a 
collier  by  the  defendants  was  engaged  with  two 
other  colliers  in  drilling  a  hole  from  above  into 
a  stall  below  to  let  out  the  gas  in  order  to  enable 
the  stall  to  be  worked.  The  entrance  to  this 
stall  from  below  had  been  blocked  with  cross 
boartls  to  show  that  it  was  unsafe  for  any  one  to 
enter,  and  the  men  were  by  rules  expressly 
forbidden  to  enter  any  working  fo  blocked  with- 
out special  leave.  H.  and  his  mates  had  worked 
the  drill  some  hit.  into  the  ground  without 
getting  into  the  stall  below,  and  he  then  asked  a 
fireman  and  overlooker  if  he  might  go  into  the 
stall  from  below  to  ascertain  whether  the  drill 
was  being  driven  in  the  right  direction.  The 
fireman  told  PI.  he  was  not  to  go,  as  the  stall 
was  unsafe.  Notwithstanding  this,  H.  entered 
the  stall  from  below  ;  he  was  heard  by  his  mates 
above  tapping  against  the  roof  of  the  stall,  and 
then  all  sounds  ceascil,  and  he  was  subsequently 
discovered  in  the  stall  suffocated  by  gas.  On  a 
claim  for  compensation  by  his  dependants  : — 

Held  (Buckley,  L.J.,  dissenting)— that, 
although  H.  had  been  guilty  of  wilful  mis- 
conduct, his  dependants  were  entitled  to  claim 
compensation,  as  the  act  done  by  him,  although 
wrongful,  was  within  the  sphere  of  his 
employment. 
Harding    v.    Brynddu    Colliery  Co.,    Ld. 

[1911]  2  K.  B.  747  ;  80  L.  J.  K.  B.  1052  ;  105 

L.  T.  55 ;  27  T.  L.  R.  500  ;  55  Sol.  Jo.  599  ;    4 
B.  W.  C.  C.  269— C.  A, 

(q)  Sub-contracting,  etc. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(r)  Workman  and  Employer. 

116.  7'a.ri-cah  Drlrcr—''  Workman''— ''  Con- 
tract of  Seriiee" — Question  of  Fact— Workmen's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
ss.  1,  13.]— The  findings  of  fact  by  a  county 
court  judge  sitting  as  an  arbitrator  under  the 
Workmen's  Compensation  Act,  190G,  cannot  be 
set  aside  if  there  was  evidence  to  support  the 
findings.  The  question  whether  there  was 
evidence  is  a  question  of  law. 

The  respondents  let  out  a  ta.\i-cab  to  the 
appellant,    who    was  injured   by    an    accident 


while  he  was  driving  the  cab.  j  Upon  an 
application  for  compensation  under  the  Act 
there  was  evidence  that  the  relation  of  the 
respondents  to  the  appellant  was  that  of  bailor 
and  bailee  of  the  taxi-cab,  and  the  county 
court  judge  found  as  a  fact  that  that  was 
the  true  relation  and  that  there  was  no 
contract  of  service  : — 

Held — that  the  finding  could  not  be  set 
aside,  and  that  the  appellant  was  not  entitled 
to  compenstition. 

Decision    of  C.    A.  (3    B.  W.    C.  C.    500), 
affirmed. 
Smith    v.    General  Motor    Cab    Co.,    Ld., 

[1911]  A.  C.  188  ;  80  L.  J.  K.  B.  839  ;  105 

L.  T.   113  ;   27  T.  L.  R.  370  ;   55  Sol.  Jo. 
439  ;    4  B.   W.   C.   C.   249—11.   L. 

117.  Earnim/s —  ^'■Remuneration" —  Wlwther 
over  £250(1  Year — Chief  Steward  on  Steamship — 
Bonus — Profits  on  Sate  of  Liquor — Workmen's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58),  5.  13.] 
— The  chief  steward  on  board  a  steamship 
received,  in  addition  to  his  salary,  a  bonus  of  £2 
a  month,  which  was  described  in  the  accounts 
as  "conditional  money,"  and  which  was  paid  to 
him  when  the  employers  were  satisfied  with  his 
work.  He  was  also  supplied  by  his  employers 
with  bottles  of  whisky  at  4.<;.  each,  which  he 
retailed  at  &d.  a  glass,  making  a  profit  on  each 
bottle  sold,  which  he  was  entitled  to  keep  for 
himself. 

Held  (Moulton,  L.J.,  dissenting) — that  the 
bonus  and  the  profit  realised  on  the  sale  of 
whisky  must  be  taken  into  account  in  con- 
sidering the  amount  of  the  chief  steward's 
"remuneration"  for  the  purposes  of  sect.  13  of 
the  Workmen's  Compensation  Act,  1906, 
Skailes  r.  Blue  Anchor  Line,  Ld.,  [1911] 

[1  K.  B.  360  ;  80  L.  J.   K.  B.  442  ;  103  L.   T. 

741  ;  27  T.  L.  R.  119;  55Sol.  Jo.  107  ;  4  B.  W. 
C.  C.  16— C.  A. 

118.  Member  of  Employer's  Famili/— Dwelling 
in  his  House — Injured  lohile  Absent  for  Sereral 
Weeks  —  Workmen's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  .?.  13.]— A  man,  aged  26, 
employed  by  his  father,  lived  with  him  and  paid 
him  board  and  lodging.  He  was  injured  while 
absent  for  several  weeks  on  his  employer's 
business. 

Held — that  he  was  a  "  member "  of  his 
employer's  family,  "dwelling  in  his  house,"  and 
therefore  was  not  a  workman  entitled  to  com- 
pensation within  sect.  13  of  the  Workmen's 
Compensation  Act,  1906. 
M'DODGALL  V.  M'Dougall,  [1911]  S.  C.  426  ; 

[48  Sc.  L.  R.  315  ;    4  B.  W.  C.  C.  373— Ct.  of 


119.  Blind  Man  Employed  in  Charitable  Insti- 
tute —  Workmen's  Compensation  Act,  1906  (6 
Edw.  7,  c.  58),  s.  13.]— A  blind  man  was 
injured  while  employed  in  the  industrial  de- 
partment of  an  institute  for  the  blind.  This 
department  was  supported  partly  by  charit- 
able contributions  received  by  the  institute. 
The  institute  gave  the  man,  in  respect  of  his 
services,    board,    lodging,    and    5.?.    a    month. 
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I.  Liability  of  Master  for  Injury  to  Servant— 

Continued. 
and   recedved   on  Jiis   account  charitable   and 
parochial    assistance    which    came    to    a    few 
pounds  less  than  the  amount  it  expended  on 
liim. 

IIeldi — that  the  man  was  a  workman  within 
the  moaning  of  the  Workmen's  Compensation 
Act,  1906. 
Macgillivray  v.  Northern  Counties  Insti- 

[tute  for  the  Blind,  [1911]   S.   C.  897  ; 

48   Sc.    L.    E.    811  ;    4   B.    W.    C.    C.    429— 
Ct.   of   Sess. 

(s)  Contracting  Out. 

120.  Certified  Scheme  —  Jurisdiction — Work- 
men's Comjjensation  Act,  1906  (6  Edw.  7,  c.  58), 
s.  3.] — A  workman  agreed  that  the  provisions  of  a 
duly  certified  scheme  should  be  substituted  for 
the  provisions  of  the  Workmen's  Compensation 
Act,  1906.  Tlie  workman  having  died  from  lead 
poisoning,  his  widow  applied  for  compensation 
under  the  Act. 

Held — that  the  workman,  having  come  into 
the  scheme,  was  for  all  purposes  outside  the  pro- 
visions of  the  Act,  and,  therefore,  the  applicant 
was  not  entitled  to  an  award  of  compensation 
under  the  Act. 
Horn    v.    Lords    Commissioners    of    the 

[Admiralty,  [1911]  1  K.   B.   24  ;  80  L.  J. 

K.  B.  278  ;  103  L.  T.  614  ;  27  T.  L.  R.  84  ; 
4  B.  W.  C.  C.  1— C.  A. 

(t)  Surgical  Operations. 

See  No.  109,  sujyra. 

(u)  Industrial  Diseases. 

121.  Certificate  of  Certifying  Surgeon  Referred 
to  Medical  Referee — Scope  of  3Iedical  Referee's 
Decision — Worhmen's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  s.  8,  suh-s.  1  (/).]— Under  sect.  8, 
sub-sect.  1  (/),of  the  Workmen's  Compensation 
Act,  1906,  a  medical  referee  can  only  decide 
whether  a  certifying  surgeon's  certificate  was 
rightly  granted  ;  and  accordingly,  where  a 
medical  referee  has  upheld  the  granting  of  a 
certificate  of  disablement,  an  addendum  by  him 
to  the  effect  that,  at  the  date  of  his  (the  medical 
referee's)  examination,  the  workman  is  again 
able  for  his  work,  is  incompetent,  and  must  be 
treated  jtro  non  scripto. 

GARRETT    V.    WADDELL    &    SON,    [1911]     S.    C. 

[IIGS  ;  48  Sc.  L.  R.  937— Ct.  of  Sess. 

122.  Certificate  of  Certifying  Surgeon  Referred 
to  Medical  Referee — Form  of  Medical  Referee's 
Decision —  Categorical  Answer — Workmrn^'i  Com- 
2)ensation  Act,  1906  (6  Edw.  7,  c.  58),  s.  8,  suh- 
s.  1  (/).] — When  a  certificate  by  a  certifying  sur- 
geon as  to  whether  a  workman  is  suffering  from  an 
industrial  disease  is  objected  to,  and  is  referred  to 
under  sect.  8,  sub-sect.  1  (/),  of  the  Workmen's 
Compensation  Act,  1906,  to  a  medical  referee,  it 
is  the  duty  of  the  medical  referee  to  decide 
categorically  whether  the  certificate  has  been 
rightly  granted  or  not. 

Where,  therefore,  a  medical  referee  had  pro- 
nounced  a   decision   "  subject  to "  a  note,   the 


terms  of  the  note  being  contradictory  of  what 
purported  to  be  the  effect  of  the  decision  : — 

Held — that  the  matter  must  be  remitted  to 
him    to    complete   the   reference   by    giving  a 
categorical  answer. 
Winters  r.  Addie  &  Sons'  Collieries,  Ld., 

[1911]  S.  C.   1174  ;  48  Sc.  L.  R.  940— Ct.  of 

Sess. 

2.  Under  Employers'  Liability  Act,  1880. 

[No  paragraphs  in  this  vol.  of  the  Hi-cst.] 

3.  Apart  from  Workmen's  Compensation  and 
Employers'  Liability  Acts. 

See  also  Mines,  No.  2  ;  Shipping,  No.  3. 

123.  Coal  MitbC  —  Statutory  Regulations  — 
Negligence  of  Manager — ^'■Competent  Person'''' — 
LiaMliti/  of  Owners — Coal  Mines  Regulation 
Act,  1887  (50  &  51  Vict.  c.  58),  s.  49.]— A  miner 
lost  his  life  while  at  work  in  a  mine  through 
inhaling  carbon  monoxide  gas.  The  managers 
and  fireman  appointed  by  the  colliery  owners  as 
"  competent  persons "  under  sect.  49  of  the 
Coal  Mines  Regulation  '  Act,  1887,  though 
possessed  of  the  qualifications  usually  required 
in  such  persons,  had  no  experience  of  carbon 
monoxide  gas,  and  had  failed  to  take  the 
statutoi-y  precautions  required  in  the  Rules  con- 
tained in  sect.  49  of  the  Act.  In  an  action  by 
the  representatives  of  the  miner  against  the 
owners  : — 

Held — that  the  owners  were  liable  as  not 
having  fulfilled  a  statutory  duty  and  that  they 
could  not  set  up  the  defence  of  common 
employment. 

Decision  of  Ct.  of  Sess.   ([1909]    S.  C.    152; 
46  Sc.  L.  R.  191)  reversed. 
Black  v.  Fife  Coal  Co.,  1.32  L.  T.  Jo.  177  ; 
'['Times,  December  20th,  1911. 
See  S.  C.  Mines,  No.  1.— H.  L.  (Sc.) 

124.  Common  Emphnjment  —  Negligence  of 
Fellow  Servant — Infiint.\ — The  doctrine  of  com- 
mon employment  docs  not  ai)ply  in  the  case  of 
an  infant  of  such  tender  years  that  it  cannot 
reasonably  be  supposed  that  in  accepting 
employment  he  undertook  the  risk  of  negligence 
on  the  part  of  his  fellow  servants. 

Bass  v.  Hendon   Urban   District  Council, 
[28  T.  L.  R.  8— Darling,  J. 

125.  Ihirhour  Couimissioners — TJse  of  Crane 
Let  to  Discharge  Cargo  —  Injury  to  Seaman 
Unloading  Vessel  —  Negligence  of  Craneuian 
Found  hy  Jury — General  Servant — ParticuJur 
Emjiloyment  —  Liability  of  Harbour  Commis- 
sioners. J  —  The  respondents  were  proprietors 
of  a  harbour  with  quays.  As  part  of  the  plant 
there  were  travelling  cranes  for  unloading 
vessels  at  the  quays.  A  shipowner  having 
applied  for  the  use  of  one  of  the  cranes,  which 
was  managed  by  a  man  in  the  service  of  the 
respondents,  and  the  hirer  having,  as  found  by 
the  jury,  no  authority  to  control  the  craneman, 
except  as  to  the  time  of  raising  and  lowering 
the  buckets  :  — 

Held,  on  the  facts,  in  an  action  by  a  sea- 
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r.  Liability  of  Master  for  Injury  to  Servant— 

Continued. 
nian  engaged  in  unloading  a  vessel  who  was 
injured  by  the  negligence  of  the  craneman 
in  lowering  the  bucket— that  the  craneman  was 
not  the  servant  of  the  hirer,  and  the  respon- 
dents were  liable  in  damages  for  the  injury  to 
the  seaman. 

Donovan  v.  Laing,  Wharton  and  Doioii  Con- 
struction Syndicate  ([1893]  1  Q.  B.  629)  con- 
sidered. 

Decision  of   C.   A.,    Ireland  ([lOlO]    2    I.   R. 
470)    affirmed. 
M'Cartan     v.    Belfast   Harbour    Commis- 

rsiONERS,   [1911]    2   I.  R.   143;    44  I.  L.  T. 

^  2^3— H.  L.  (I.) 

11.  LIABILITY  OF  MASTER  FOR  ACTS 
OF    SERVANT. 

Si'r.  also  I.IBEL,  No.  3. 

126.  Ta.ti-cah  Driver— LiahiVify  of  Oivncr  to 
Third  P(irtiex—]}<iih>r  and  Bailee — A;/ency.] — 
Although  the  relation  between  a  taxi-cab 
owner  and  driver  inter  se  may  be  that  of  bailor 
and  bailee  and  not  of  master  and  servant 
within  sect.  13  of  the  Workmen's  Compensa- 
tion Act,  1906,  the  driver  may  still,  quoad 
third  parties,  be  treated  as  the  agent  of  the 
owner,  authorised  to  ply  for  hire  in  the  streets 
for  reward  to  the  owner  ;  and  the  owner  may 
be  thereby  rendered  liable  to  third  parties  for 
those  acts  of  the  driver  which  are  within  the 
scope  of  his  authority. 

Smith    v.     General   Motor   Cab   Co.,    Ld., 

[1911]  A.   C.    188  ;    80  L.   J.   K.  B.   839  ; 

105  L.  T.  113;  27  T.  L.  R.  370  ;  5.5  8ol.  Jo. 

439  ;  4  B.  W.  C.  C.  249— H.  L. 

S<^  S.  C.  under  I.,  1  (r),  supra. 

127.  Uahilify  of  Master  for  Slander  of  Servant 
—  Course  of  Enijiloynient — Belevancy.'] — In  an 
action  of  damages  for  slander  raised  by  the 
wife  of  the  tenant  of  a  house  in  a  city,  pur- 
suer, against  the  corporation  of  the  city,  de- 
fenders : — 

Held  —  that  a  tax-collector  whose  duties 
included  "  the  collection  of  the  police  assess- 
ments payable  by  the  pursuer's  husband  and  the 
granting  of  receipts  therefor,"  and  who  conse- 
quently had  to  consider  what  credits  the  payee 
was  entitled  to,  was  not  acting  within  the  scope 
of  his  employment  in  accusing  the  pursuer  of 
altering  and  forging  a  receipt  entitling  to  a  credit, 
so  as  to  render  the  corporation,  his  employers, 
liable  in  damages  for  slander. 

Decision  of  tlie  Ct.  of  Sess.  ([1910]  S.  C.  693  ; 
47  Sc.  L.  R.  630)  reversed. 
Glasgow     Corporation    v.    Lorimer     (or 

[RiDDELL),  [1911]  A.  C.  209  ;  80  L.  J.  P.  C. 

175  ;   101  L.  T.  354  ;  55  Sol.  Jo.  363  ;   48  Sc. 
L.  R.  399— H.  L.  (Sc). 

128.  Neyligenre  of  ScrvantScope  of  Employ- 
ment —  Servant  having  General  Authority  to 
Tahe  Out  Motor  Cars  Belonging  to  IBs  Master.] 
— I.,  who  was  the  manager  of  the  department 
for  the  sale  of  second-hand  cars  in  the  busi- 
ness of  F.  &  Co.,  a  firm  of  motor  engineers. 


while  driving  on  a  Saturday  evening,  at  about 
7  p.m.,  accompanied  by  two  ladies,  in  a 
second-hand  motor-car  belonging  to  F.  «fe 
Co.,  ran  over  and  killed  G.  B.  In  an  action 
taken  by  G.  B.'b  widow  against  F.  &  Co., 
under  Lord  Campbell's  Act,  for  negligence  of 
I.,  evidence  was  given  that  I.  frequently  took 
out  second-hand  cars  from  the  department  of 
the  business  of  which  he  was  the  manager 
without  accounting  to  anyone  for  so  doing, 
and  that  the  petrol  used  by  I.  in  so  taking 
out  these  cars  was  charged  to  the  second-hand 
department  of  the  business.  I.  admitted  that 
he  took  out  the  cars  without  accounting  for 
so  doing,  and,  in  his  evidence  at  the  trial, 
stated  that  his  being  on  the  road  gave  him 
better  opportunities  for  doing  business  for  the 
firm  ;  that  on  one  or  two  occasions,  of  which 
that  of  the  accident  was  not  one,  he  had 
himself  paid  for  the  petrol  he  used  in  taking 
out  the  cars,  but  that  upon  the  occasion  of  the 
accident  he  was  driving  solely  for  his  own 
pleasure.  The  jury  found  that  at  the  time  of 
the  accident  I.  was  acting  within  the  scope 
of  his  employment  as  the  servant  of  F.  &  Co. 
Held— that  there  was  evidence  to  justify 
the  verdict  of  the  jury,  that  I.  was  acting 
within  the  scope  of  his  employment  so  as  to 
render  F.  &  Co.  liable  for  his  negligence. 
Boyle  v.  J.  B.  Ferguson,  Ld.,  [1911]  2  I.  R. 
[489— Div.  Ct,,  Ireland, 

III.  CONTRACTS  BETWEEN  MASTER  AND 
SERVANT  NOT  RELATING  TO  PERSONAL 
INJURIES. 

See  aho  Contract,  No,  12  ;  Education, 
No,  8. 
129.  Breach  of  Contract  by  Worhnan— Claim 
for  Damages  by  Employers— Wages  Due  to  Work- 
man—''  Claini"  by  Workman— Adjustment  of 
Daynages  and  Wages—  Employers  and  Work- 
men Act,  1875  (38  &  39  Vict.  c.  90),  s.  3.]— 
Employers  summoned  a  workman  under  the 
Emp%ers  and  Workmen  Act,  1875,  claiming 
damages  for  the  workman's  breach  of  con- 
tract by  absenting  himself  without  leave,  and 
further  claiming  that  the  wages  earned  by  and 
due  to  the  workman  from  the  employers  might 
be  ascertained,  and  that  the  respective  claims 
for  damages  and  wages  should  be  adjusted 
and  set  off  by  the  Court,  At  the  hearing  the 
magistrate  found  that  there  had  been  a  breach 
of  contract  by  the  workman,  and  he  awarded 
the  employers  lis,  M.  as  damages  and  costs; 
and  he  also  found  that  a  sura  of  &\  15.?.  M. 
was  due  to  the  workman  by  the  employers, 
and  was  payable  to  the  workman  on  the  next 
pay  day.  ISlo  claim  for  wages  had,  in  -fact, 
been  made  by  the  workman  before  the  pro- 
ceedings before  the  magistrate  were  taken. 
The  magistrate  was  of  opinion  that  the  in- 
debtedness of  the  employers  of  the  sum  of 
£1  1.5.s\  Sd.  constituted  a  "claim"  by  the 
workman  within  the  meaning  of  sect.  3,  sub- 
sect,  1,  of  the  Employers  and  Workmen  Act, 
1875,  and  he  held  that  he  was  bound  to  set  off 
the  damages  and  costs  awarded  to  the  em- 
ployers against  the  ill  15s,  M.  payable  to  the 
workman. 
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III,   Contracts  between  Master  and  Servant  not 

relating  to  Personal  Injuries— Co nt hived. 

1Iei,d— that  the  map;istrate  was  entitled  to 
deal  with  subsisting  claims  of  the  workman 
which  were  brought  to  his  notice,  although 
such  claims  had  not  been  put  forward  by  the 
workman. 

Decision   of   C.    A.    ([1910]    2   K.    B.    415  ; 
79  L.  J.  K.  B.  722  ;   102  L.  T.  898;   71  J.  P. 
292  ;     2G    T.    L.    E.    477  ;     54    Sol.    Jo.    522) 
affirmed. 
Keates  v.  Lewis  Mertiiyr  Consolidated  Col- 

[LiERiES,  Ld.,  [1911]  A.  C.  (541  ;   80  L.  J. 

K.  B.  1.318  ;   105  L.  T.  4.50  ;  75  J.  P.  505  ; 

27  T.  L.  K.  550  ;    55  Sol.  Jo.  667—11.  L. 

130.  Domestic  Servant — Termination  of  Ser- 
vice at  End  of  First  Month  by  Notice  within  First 
Fortnight — Custom, — Judicial  Notice  of  Custom 
—I?i(/'ht  of  Servant  to  Wa(fes.^—T\iQ  plaintiff 
entered  the  defendant's  service  as  a  domestic 
servant  on  November  3rd,  1910.  On  Novem- 
ber 17th  she  gave  notice  of  her  intention  to 
leave  at  the  end  of  the  month,  and  she  left  on 
December  3rd.  The  defendant  declined  to  pay 
the  plaintiff  her  wages  on  the  ground  that  she 
had  broken  her  contract  by  failing  to  give 
proper  notice,  whereupon  the  plaintiff  sued 
the  defendant,  claiming  her  wages.  At  the 
trial  no  evidence  was  given  of  any  custom 
entitling  the  plaintiff  to  determine  her  service 
at  the  end  of  the  first  month  by  notice  within 
the  first  fortnight,  but  the  county  court  judge 
took  judicial  notice  of  the  existence  of  such  a 
custom,  saying  that  he  had  done  so  upon  other 
occasions  ;  he  accordingly  gave  judgment  for 
the   plaintiff. 

llEi.D^that  the  county  court  judge,  having 
had  the  question  of  the  custom  before  him  on 
previous  occasions,  was  entitled  to  take  judi- 
cial notice  thereof,  and  further  that,  apart 
from  the  custom,  and  assuming  that  the  plain- 
tiff wrongfully  left  the  defendant's  service, 
she  was  entitled  to  wages  for  the  month  she 
had  been  in  the  defendant's  service. 

Moult  V.  Halliday  ([1898]  1  Q.  B.  125)  dis- 
cussed. 

George  v.  Davies,  [1911]  2  K.  B.  445  ;  80 
[L.  J.  K.  B.  924  ;  104  L.  T.  648  ;  27 
T.   L.   E.   415  ;    55   Sol.   Jo.   481— Div.   Ct. 

IV.  DISMISSAL. 

131.  Secret  Profit — Serrnnt'sBeniol  accepted  by 
Enijiloyer — "  Condonation."] — Where  a  servant 
has  in  fact  been  guilty  of  some  act  of  misconduct 
in  his  employment — for  example,  by  taking  a 
secret  profit— but  the  master  accepts  the  ser- 
vant's denial  of  guilt  and  honestly  comes  to  the 
conclusion  that  the  servant  is  innocent,  then, 
whatever  the  master's  credulity,  the  servant  is 
not  entitled,  in  an  action  for  illegal  dismissal,  to 
rely  on  condonation,  since  no  man  can  condone 
a  wrong  which  he  does  not  believe  has  been 
committed  upon  him. 

Federal  Supply  and  Cold  Storage  Co.  of 

[South  Africa,  Ld.  v.  Angehrn  and  Piel, 

80  L.  J.  P.  C.  1  ;  103  L.  T.  150  ;  26  T.  L.  E. 

626  :  48  Sc.  L.  E.  706— P.  C. 


I  132.  Dismissal  with  Wages  in  Lieu  of  Notice— 
Breach  of  Contract  —  Covenant  not  to  enter 
Similar  Fmployment.]—lt  is  not  competent  for 
a  servant  to  contend  that  he  has  been  wrong- 
fully dismissed  when,  instead  of  being  given  a 
week's  notice  to  quit,  in  accordance  with  the 
terms  of  his  contract,  he  is  paid  a  week's  salary 
and  dismissed.  Such  a  transaction  does  not 
amount  to  a  wrongful  dismissal,  coupled  with  a 
tender  of  damages,  so  as  to  release  the  servant 
from  a  covenant  not  toenter  similar  employment 
in  the  neighbourhood. 

W.  Dennis  &;  Sons,  Ld.  v.  Tunnard  Brothers 
[56  Sol.  Jo.  162— Eady,  j' 

V.  WAGES. 

See  Nos.  129,  130,  sujmi. 

VI.  SEDUCTION  OF  SERVANT. 

[No  lanigi.-qhs  in  this  vol.  of  the  Digest.) 

VII.  APPKENTICES. 

133.  Aj>2>re>iticc.ihip  Deed  —  Restrictive  Cove- 
nant—Breach of  Covenant  after  Expiration  of 
Apprenticeship  —  Lijtmction.']  —  A  restrictive 
covenant  contained  in  an  apprenticeship  deed 
prohibiting  the  apprentice  from  carrying  on 
within  a  defined  radius  the  same  business  as  his 
master  after  the  expiration  of  the  apprenticeship 
is,  if  fair  and  reasonable,  binding  on  tJie  apprentice 
notwithstanding  that  he  entered  into  it  when  he 
was  an  infant.  A  breach  of  such  a  covenant 
committed  after  the  expiration  of  the  a{)pren- 
ticeship  can  therefore  be  restrained  by  in- 
junction. 
Gadd  v.  Thompson,   [1911]   1  K.  B.  304-  80 

[L.  J.  K.  B.  272  ;  103  L.  T.  836  ;  27  T.  L.  E 
113  ;  55  Sol.  Jo.  156— Div.  Ct.' 


MAYOR. 


See  Municipal   Corporation  ;    Elec- 
tions. 


MAYOR'S    COURT. 

See  Courts. 
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[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(*)  Dental  Companies     .        ,        .405 
[No_"paragraphs  in  this  vol.  of  the  Digest.] 

(c)  In  General         .         .         .         .405 
[No  paragraphs  in  this  vol.  of  the  Digest] 
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MEDICINE   AND   PHARMACY. 
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Medicine  and  Pharmacy— Continued.  col. 

111.  Veterinary  Surgeon      .        .        .  405 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Sale  of  Poisons     ....  405 
V.  Chemists 40G 

[Xo  paragraphs  in  tliis  vol.  of  the  Digest.] 
I.  MEDICAL   PRACTITIONERS. 

1.  Sale  of  Practice — Custom  to  Attend  Favnhj 
of  Deceased  Medical  Man  ivithout  Fee.]  — 
Although  there  is  not  a  binding  custom,  there 
is  a  very  general  practice  among  medical  men 
not  to  charge  the  widow  and  children  of  a 
deceased  medical  man  for  attendance.  If, 
therefore, a  doctor  intends  to  charge  in  such  a 
case  he  must  say  so,  and  thus  give  the  patient 
the  opportunity  of  declining  his  services  and  of 
going  to  another  doctor  who  will  not  charge. 
CoEBiN    r.    Stewart,     28     T.     L.     R.    99— 

[Scrutton,  J. 

II.  DENTISTS. 

(a)  Unregistered  Persons. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Dental  Companies. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  In  General. 
(No  paragraphs  In  this  vol.  of  the  Digest.] 

III.  VETERINARY  SURGEONS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  SALE  OF  POISONS. 

2.  Sale  hy  Unlicensed  Person — Insecticide — 
Z'nlicensed  Assistant  of  Licensed  ShopTieeper — 
Penalty—Pharmacy  Act,  18(i8  (31  &  32  Vict. 
c.  121),  s.  la— Poisons  and  Pharmacy  Act,  1908 
(8  Edw.  7,  c.  55),.?.  2.] — An  unlicensed  assistant 
of  a  person  duly  licensed  under  sect.  2  of  the 
Poisons  and  Pharmacy  Act,  1908,  sold  an 
insecticide  containing  a  poisonous  vegetable 
alkaloid  within  the  schedule  to  that  Act. 

Held— that  he  was  liable  to  the  penalty 
prescribed  by  sect.  15  of  the  Pharmacy  Act,  1868. 
Pharmaceutical   Society   v.  Nash,  [1911] 

[1  K.  B.  520  ;  80  L.  J.  K.  B.  416  ;  103  L.  T. 

802  ;  75  J.  P.  151  ;  27  T.  L.  R.  147  ;  55  Sol. 
Jo.  156— Div.  Ct. 


MERGER. 


See  Mortgages  ;  Real 
Chattels  Real. 


3.  Poisonous  Suhstauce  to  he  used  in  Ayricul- 
ture  or  Ifortirulture  liottle  not  Lahelled  loith 
Name  and  Addies.-i  of  Siller — Failure  to  Con- 
form to  liequlatious  '  Penult ii~Pharmacii  Act, 
1868  (31  &  32  Vict.  c.  121),  ss.  15,  17— 
Poisons  ami  Pharmacy  Act,  1908  (8  Edw.  7, 
c.  .55),  5.  2.]— Sect.  15  of  the  Pharmacy  Act, 
1868,  provides  that  any  person  who  shall  sell 
poisons,  not  being  a  registered  pharmaceutical 
chemist,  or  chemist  and  druggist,  shall  be 
liable  to  pay  a  penalty  which   may   be  sued 

for.     By  sect.  2  of  the  Poisons  and  Pharmacy  i|U||rQ|Up     PROI?ITQ 
Act,  1908,  sect.  15  of  the  Act  of  1868  shall  not   '^■^^'^^     f-RV^r  I  I  5>. 
apply  to  a  seller  of  poisonous  substances  to  be 
used  exclusively  in  agriculture  and  horticul- 
ture who  is  duly  licensed  under  sect.  2  of  the 


Act  of  1908  and  who  conforms  to  the  regula- 
tions made  under  that  Act. 

The  defendant,  who  was  not  a  registered 
pharmaceutical  chemist,  or  chemist  and 
druggist,  was  duly  licensed  by  a  local  autho- 
rity under  sect.  2  of  the  Poisons  and  Pharmacy 
Act,  1908,  to  sell  poisonous  substances  to  be 
used  exclusively  in  agriculture  or  horticulture. 
The  defendant  failed  to  conform  to  the  regula- 
tions made  under  the  Act  of  1908,  in  that  he 
sold  a  poisonous  substance  in  a  bottle  which 
was  not  labelled  with  his  name  and  address. 
The  plaintiffs  sued  the  defendant  for  the  re- 
covery of  a  penalty  under  sect.  15  :  — 

Held— that  the  defendant  was  liable  to  pay 
a  penalty  under  sect.  15,  and  none  the  less  so 
because  the  facts  showed  that  he  had  also, 
committed  an  offence  under  sect.  17  of  the  Act 
of   1868. 

Pharmaceutical  Society  v.  Jacks,   [1911"!  2 

[K.  B.  115  ;  80  L.  J.  K.  B.  767  ;  104  L.  T. 

640  ;    75    J.    P.    351  ;    27   T.    L.    R.    373— 

Div.  Ct. 

V.  CHEMISTS. 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 


MEMORANDUM    OF 
ASSOCIATION. 

See  Companies. 


MERCANTILE   AGENT. 

See  Agency. 


MERCHANDISE    MARKS. 

See  Trade  Marks  and  Designs. 


MERCHANT   SHIPPING. 

See  SiiirriNG  AND  Navigation. 


Property  and 


See  Landlord  and  Tenant  ;  Mort- 
gages ;  Real  Property  and 
Chattels  Real. 
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[No  paragraplis  in  tliis  vol.  oC  tlic  Dij,'est.] 
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00  "ItiiiMing'or  Structure"  .  .  410 
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Classes         .         .         .411 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(<?)  Height  of  Building.s    .         .         .411 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/)  Dangerous,    Defective,    Temjio- 

rary,  and  Wooden  structures     411 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
0/)  Tarty  Walls        .        .        .        .411 

II.  Bye-laws. 

(rt)  Betting  in  Streets       .        ,        .412 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/>»)  Lavatories  and  Water-closets     .     412 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
((•)   Lights  on  Vehicles      .         .         .412 
(No  paragrai'hs  in  this  vol.  of  the  Digest.] 
((/)  Lodging-houses  .         .         .412 

[No  paragraphs    in  tliis  vol.  of  the  Digest.] 
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(a)  Drain  or  Sewer  .         .         .         ,412 
(*)  In  General  .         .         .         .413 
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See  also  Crown  Practice,  No.  4  ; 
Markets,  No.  1  ;  Railways, 
No.  13  ;  Sale  of  Goods,  No.  4. 

I.  BUILDINGS. 


(a)  In  General. 

[No  paragraphs  in  this  vol.  of  the  Di: 


est.] 


.  Nuisances,  etc. 
(«)  Offensive  Trades 
[No  paragraphs  in  tliis  vol.  of  the  Dieest.l 
(/;)   Ilemoval  of  Refuse 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(<•)    Smoke 

(No  paragraphs  in  this  vol.  of  the  Digest. J 

(rf)  In  G  eneral 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

Officers 

(No  paragrai)hs 


vol.  of  the  Digest.] 


VII.  Rates 


VIII.  S  ANi  TARY     Conveniences, 
Water-closets,  etc. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  Streets 

{(i)  Breaking  Up    .         .         .         . 
(/')   Laying  Out      ,         .         .         . 
[No  paragraphs  in  this  voL  of  the  Digest.] 
{c)  Obstruction     .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Paving  and  Making  Up  . 

(e)  Widening         .... 
(/)  In  General     .... 
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(b)  Building  Line. 

(1)  I/i  General. 

1.  Notice  to  Set  Back  Building — Forecourt 
other  Space — London  Building  Act,  1898  (61 
(J2  Vict.  c.  cxxxvii.),  s.  3.]— Sect.  3  of  the  Londoni 
Building     Act,     1898,   does    not    empower    thej 
London  County  Council  to  give  notice  requiring] 
the  owner  or  occupier  of  land  upon  wliich  he  has 
erected  a  new  building  to  set  back  an  old  boundary 
wall,  forming  the  boundary  of  a  space  left  between 
the  new  building  and  a  street,  so  that  the  wall 
shall  not  be  less  than  tlie  {)rescribcd  distance  from 
the  centre  of  the  roadway  of  the  street. 
Rea  v.  London  County  Council,  [1911]  1  K.  B. 

[740  ;  80  L.  J.  K.  B.  704  ;  104  L.  T.  501  ;  75 
J.  P.  261  ;  9  L.  G.  R.  299— Div.  Ct. 

(2)  Projecting  Structures. 

2.  General  Line  of  Buildings  in  Street— Shops 
Erected  on  Forecourts — Alteration  of  Bnildinq 
Line — Consent  of  JJctrojuditan  Board  of  ]]'orjis 
— Metropolis  j/ana(/enient  Amendment  Act,  1862 
(25  &  26  Vict.  c.  102),  s.  75— London  Building 
Act,  1894  (57  &  58  Vict.  c.  ccxiii.),  ss.  22,  27, 
216.] — The  superintending  architect  certified 
that  the  frontage  line  of  old  houses  in  the 
respective  forecourts  of  which,  in  some  cases, 
one-storey  shops  had  been  erected  was  still  the 
general  line  of  buildings  in  that  part  of  the 
street. 

The  tribunal  of  appeal  took  the  view  that  the 
general  line  of  buildings  was  the  frontage  line 
of  the  shops. 

The  Court  of  Appeal  upheld  the  certificate  of 
the  superintending  architect,  and  the  building 
owners  appealed. 

Held — that  the  superintending  architect  had 
rightly  disregarded  the  one-storey  buildings  which 
had  subsequently  been  erected  on  tlie  forecourts, 
as  there  was  evidence  that  some  only  had  been 
erected  wilh  the  consent  of  the  Metropolitan 
Board  of  Works,  while  as  to  one  of  tlie  others 
there  was  evidence  that  the  consent  of  tlie  board 
had  been  refused  ;  and  as  to  the  rest,  there  was 
no  evidence  that  consent  had  been  applied  for.    ' 

Decision    of    C.  A.  ([1909]  2  K.  B.  317  ;    78 
L.  J.  K.  B.  830  ;    101  L.  T.  323  ;   73  J.  P.  339  ; 
53  Sol.  Jo.  558  ;  7  L.  G.  R.  720)  affirmed. 
Fleming     r.     London     County    Council  ; 

[Metropolitan  Ry.  Co.  /'.  London  County 

Council,  [1911]  A.  C.  1  ;  80  L.  J.  K.  B.  35  ; 

103  L.  T,  466  ;  75  J.  P.  9  ;  55  Sol.  Jo.  28  ;  9 
L.  G.  R.  1055— H.  L. 

3.  Highway  —  Prescribed  Distance  —  London 
Building  Act,    1894   (57  &  58  Vict.  c.  ccxiii.) 
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I.  Buildings — Continued. 

s.  13  (\)— London  Bmlding  Act,  189-1  {Amend- 
ment') Art,  1898  (Gl  &  (12  Vict.  c.  cxxxvii.) 
X.  3.] — The  r&spondent  was  the  under-lessee 
and  occupier  of  a  house  in  Campden  House 
Road,  Kensington,  and  between  her  house  and 
the  next  house  there  was  a  way  leading  into  a 
mews,  which  was  a  cul-de-sac.  She  built  an 
extension  to  her  house,  the  greater  part  of 
the  extension  being  within  twenty  feet  of  the 
centre  of  the  roadway  of  the  way,  twenty  feet 
being  the  prescribed  distance  under  the 
London  Building  Act,  1894,  assuming  that  the 
way  was  a  highway.  The  London  County 
Council  gave  notice  to  the  respondent,  under 
sect.  3  of  the  London  Building  Act,  1894 
(Amendment)  Act,  1898,  to  set  back  the  ex- 
tension within  the  prescribed  distance.  The 
respondent  declined  on  the  ground  that  the 
way  was  not  a  highway.  The  land  on  which 
the  respondent's  house  was  built,  together  with 
the  mews  and  the  way,  all  of  whicli  formed 
part  of  the  Pitt  estate,  was  the  subject  of  a 
building  agreement  made  in  1844,  and  in  pur- 
suance of  the  building  agreement  the  respon- 
dent's house  was  demised  in  1849  by  the  free- 
holders for  a  term  of  ninety-nine  years.  By 
1850  other  houses  had  been  erected  on  the 
land  comprised  in  the  building  agreement  and 
had  been  leased  in  pursuance  thereof.  There 
had  never  been  any  gate  or  barrier  between 
the  way  and  Campden  House  Iload.  The  mews 
had  been  lighted  by  the  public  authority  since 
1876.  In  1891  the  way  was  paved  by  the 
Kensington  Vestry  under  sect.  105  of  the 
Metropolis  Management  Act,  1855.  Since 
1854  the  Pitt  estate  had  been  administered  in 
Chancery.  The  mews  and  way  were  not  in- 
cluded in  the  leases  of  any  of  the  premises 
abutting  on  the  mews,  but  by  each  lease  rights 
of  way  were  granted,  the  freeholders  not  part- 
ing with  the  property  therein  or  the  posses- 
sion thereof.  On  a  summons  against  the  re- 
spondent for  failing  to  comply  with  the  above 
notice,  the  magistrate  found  that  the  mews 
and  way  were  in  the  possession  and  control  of 
the  lessees  of  the  freeholders,  and  that  there 
was  no  evidence  of  an  intention  on  the  part 
of  the  freeholders  to  dedicate  the  way  as 
a  highway,  and  he  therefore  dismissed  the 
summons. 

Held — that  if  the  way  was  in  the  posses- 
sion and  control  of  the  lessees  it  could  not  be 
dedicated  as  a  highway,  and  that  even  if  it 
was  in  the  possession  and  control  of  the  free- 
holders, there  was  no  evidence  of  dedication 
on  their  part,  and  therefore  the  magistrate's 
decision  was  right. 
London  County  Council  v.  Hughes,  104  L.  T. 

[G85  ;    75   J.    P.    239  ;    9   L.    G.    R.    291— 
Div.  Ct. 

4.  '■'■  Stviccture'"  —  ^'■Projection'''  —  London 
Building  Act,  1894  (57  &  58  Vict.  c.  ccxxiii.), 
ss.  22  (1),  73  (8).]— In  deciding  the  question 
of  fact  whether  an  iron  framework  attached 
to  a  building  Ss  a  "structure"  within 
sect.  22,  sub-sect.  1,  of  the  London  Build- 
ing    Act,     1894,    and     also   a.    "  projection  " 


within  sect.  73,  sub-sect.  8,  of  the  Act, 
the  weight  of  the  framework,  the  character 
of  the  rods  by  which  it  is  fastened,  the  method 
of  fixing  the  supports  and  of  counteracting 
the  pressure  brought  to  bear  on  that  part  of 
the  building  to  which  the  framework  is 
attached  are  facts  rightly  taken  into  con- 
sideration on  informations  charging  contraven- 
tions of  the  above  sections. 
A.  &  F.  Pears,  Ld.  v.  London  County 
[Council,  105  L.  T.  525  ;  75  J.  P.  461  ;  9 
[L.    G.   R.    834— Div.    Ct. 

(c)  "  Building  or  Structure." 

See  No.  4,  si/jira. 

(d)  Nature  of  Buildings. 

(1)  In   General. 

5.  Aece.'is  to  Moo/ — Puhlic-house — Projecting 
Shop — Main  Front — DioelVnig-lioute  Occupied  ins 
.such  by  not  more  than  Two  Families  —  London 
Building  Acts  {Amendment)  Act,  1905  (5  Edw.  7, 
c.  ccix.),  ss.  10,  12.] — The  respondents  were  the 
owners  of  a  house  No.  120,  E.  Road,  used  as  a 
public-house,  which  stood  at  the  corner  of  E. 
Iload  and  C.  Street,  being  on  the  north  side  of 
E.  Road  and  on  the  west  side  of  C.  Street.  The 
main  buikling  had  four  storeys  over  the  basement, 
but  the  ground  floor  projected  as  a  ground  floor 
buikling  for  a  distance  of  49  ft.  beyond  the  south 
front  or  wall  of  the  main  building  right  out  to 
the  pavement  of  E.  Road.  Tlie  total  length  of 
frontage  on  C.  Street  was  86  ft.,  of  which  the 
frontage  of  the  house  as  distinct  from  the  projec- 
tion was  37  ft.,  and  the  length  of  frontage  on 
E.  Road  was  21  ft.  The  house  was  inhabited  by 
thirteen  persons — viz.,  the  tenant,  his  wife,  his 
three  children,  their  servant,  and  the  members 
of  the  public-house  staff.  All  these  persons  slept 
in  the  house.  There  was  one  entrance  to  the 
house  in  the  E.  Road,  and  another  at  the  corner 
between  E.  Road  and  C.  Street  leading  to  the  bar 
on  the  ground  floor,  and  by  a  passage  and  stair- 
case to  the  first,  second,  and  third  floors  ;  and 
this  was  the  shortest  way  to  the  open  street  from 
the  bedrooms  and  main  building,  and  was  the 
natural  method  of  access  to  andjfrom  that  part 
of  the  house. 

Held — that  the  magistrate  was  justified  in 
finding  on  the  evidence  that  the  main  front  of 
the  building  was  in  C.  Street,  and  so  the  building 
was  not  within  sect.  10,  sub-sect.  1,  of  the  London 
Building  Acts  (Amendment)  Act,  1905. 

Held,  furthek — that  the  magistrate  was 
justified  in  finding  that  the  house  was  a  "dwell- 
ing-house occupied  as  such  by  not  more  than 
two  families,"  and  so  was  within  the  exception 
contained  in  sect.  12,  sub-sect.  1  (a),  of  the  same 
Act. 
London  County  Council  r.  Cannon  Brewery 

[Co.,  [1911]  1  K.  B.  235  ;  80  L.  J.  K.B.  258  ; 

103  L.  T.  574  ;  74  J.  P.  461  ;  8  L.  G.  R.  1094 
—Div.  Ct. 

6.  .Turisdiction  of  Trihunal  of  Appead—New 
Buildinq— Protection  aifainst  Fire^ Conditional 
Appror'al  of  /'/an.i-—A,i  Apjicit  from—Ji/iilditig 
Frected    in    Disregard    of     Condition— Appeal 
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I.  Bmliings—Coiitinued. 

from—Ih'fusal  of  Certificate  hij  CouitcU— 
London  Building  Acts  {Amend went)  Act,  1905 
(5  Edw.  7,  c.  ccix.)i  «A^7,22.] — Where  a  building 
owner  does  not  appeal  against  a  conditional 
approval  oE  plans  for  a  new  building  deposited 
in  accordance  with  sect.  7  of  the  Loudon  Build- 
ing Acts  (Amendment)  Act,  1905,  within  two 
months  of  the  comlitional  approval,  but  pro- 
ceeds to  erect  the  new  building  without  com- 
jilying  with  the  conditions  of  the  approval,  and 
on  failing  to  obtain  the  certificate  of  the  London 
CouEty  Council  under  sect.  7  (2)  of  that  Act 
that  the  building  has  been  provided  with  means 
of  escape  from  fire,  in  accordance  with  the  plans 
conditionally  approved,  appeals  against  that 
refusal,  the  Tribunal  of  Appeal  have  no  juris- 
diction to  decide  the  question  of  whether  the 
building  has,  in  fact,  been  provided  with  all 
such  means  of  escape  from  fire  as  could  be 
reasonably  required,  or  to  admit  in  evidence 
and  approve  fresh  plans  of  the  building  that 
has  been  erected.  They  have  only  jurisdiction 
to  determine  the  question  whether  the  building 
has  been  in  fact  erected  in  accordance  with  the 
plans  conditionally  approved  by  the  London 
County  Council. 

London  County  Council  v.   Clark,  [1911] 
[W.  N.  241  ;  5G  Sol.  Jo.  125— Div.  Ct. 

(2)  Dwellings  for  Worhing   Classes. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Height  of  Buildings. 

[No  paragraphs  in  this  voL  of  the  Digest.] 

(f )  Dangerous,  Defective,  Temporary,  and 
Wooden  Structures. 


[No  jiaragraph; 


toL  of  tlie  Digest.] 


(g)  Party  Walls. 

7.  Penetration  of  Damp — '■'■Defective'"  Wall — 
London  Building  Act,  1894  (57  &  58  Vict. 
c.  ccxiii.),  s.  88  (1).] — A  party  wall  may  be 
"  defective "  within  sect.  88,  sub-sect.  1,  of  the 
London  Building  Act,  189i,  which  allows  damp 
to  penetrate  through  it. 

MiNTURN  r.    Baery,     Mintuen    r.   London 

[County  Council,  [1911]  2  K.  B.  265;  80 

L.J.  K.  B.  802  ;  104  L.  T.  635  ;  75  J.  P.  330  ;  27 

T.L.  R.  352  ;  55  Sol.  Jo.  385  ;  9  L.  G.  R.  611 

—Div.  Ct. 

8.  External  Wall— Wall  a  Party  Wall  Jor 
Portion  of  its  Height — London  Building  Act, 
1894  (57  &  58  Vict.  c.  ccxiii.),  ss.  5,  58.]— By 
sect.  5,  sub-sect.  16,  of  the  London  Building  Act, 
1894,  the  expression  "  party  wall "  includes  a 
wall  forming  part  of  a  building  and  used  or  con- 
structed to  be  used  for  separation  of  adjoining 
buildings  as  therein  described.  By  sect.  58, 
where  a  wall  is  built  as  a  party  wall  in  any  part 
or  becomes  a  party  wall  in  any  part  the  wall 
shall  be  deemed  a  party  wall  for  such  part  of 
its  length  as  is  so  used. 

Held — that  a  wall  may  be  a  party  wall  for 


such  part  of  its  height  as  is  so  used,  and  cease 
to  be  a  party  wall  for  the  rest  of  its  height. 
London,      Gloucestershire     and    North 
[Hants  Dairy  Co.  v.  Morley  &  Lanceley, 
[1911]  2  K.  B.  2.56  ;  80  L.  J.  K.  B.  908  ;  104 
L.  T.  773  ;  75  J.   P.  437  ;    9  L.  G.  R.  738  — 
Div.  Ct. 
On  ArPE.\L. — Case  settled  without  any  judg- 
ment  being    given    on    the    questions    of    law 
raised  by  the  appeal,  [1911]  2  K.  B.  1143  ;  80 
L.  J.  K.'B.  1361  ;  105  L.  T.  658  ;  75  J.  P.  548— 
C.  A. 

II.  BYE-LAWS. 

(a)  Betting  in  Streets. 

[No  paiaf,'iai)hs  in  tliis  vol.  of  the  Digest.] 

(b)  Lavatories  and  Water-closets. 
(Ko  paragrapha  is  this  vol.  of  the  Digest.] 

(c)  Lights  on  Vehicles. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Lodging-houses. 

[Nn  i.ar.-iKi;iphs  iu  this  vol.  of  the  Digest.] 

III.  DRAINAGE. 

(a)  Drain  or  Sewer. 

9.  Combined  Drain  for  Grouj)  of  Houses — 
A'ridence  of  Sanction  for  ■ —  Metropolis  Local 
Managcmet'it  Act,  1855  (18  &  19  Vict.  c.  120), 
ss.  73,  74,  78,  250.] — On  a  complaint  that  a 
pipe  in  a  metropolitan  borough  was  a  nuisance 
and  injurious  to  health,  the  following  docu- 
ments were  produced  from  the  custody  of  the 
metropolitan  borough  council: — (1)  The  fol- 
lowing application  in  respect  of  certain  houses, 
including  that  in  question  addressed  to  the 
vestry,  who  were  the  predecessors  of  the 
borough  council,  and  dated  January  28th,  1858: 
"  Gentlemen,  being  desirous  to  have  a  9 -inch 
drain  made  from  Alfred  Place  to  communicate 
with  the  public  sewer  in  the  rear-  of  Richardson 
Street  to  enable  me  to  drain  the  said  houses 
Nos.  30  to  35,  Nelson  Street  "  (in  connection 
with  one  of  which  was  the  pipe  complained 
of),  "  also  Nos.  11  to  17,  Alfred  Place,  I  hereby 
request  you  will  cause  the  said  drain  to  be 
made  from  the  sewer  to  the  front  line  of  the 
said  premises  upon  the  payment  of  the  esti- 
mated cost  thereof  "  ;  (2)  an  estimate  by  the 
surveyor  of  the  cost  of  the  work  applied!  for; 
and  (3)  the  cash  book  of  the  vestry  duly 
audited  showing  an  entry  under  the  date 
February  8,  1858,  of  a  payment  by  the 
applicant  of  this  estimated  cost  of  the  work. 
No  plan  was  in  evidence  as  having  been  de- 
posited with  the  application,  nor  was  there 
produced  any  minute  of  the  vestry  sanctioning 
the  application. 

Held— that  there  was  evidence  upon  which 
the  magistrate  could  find  that  the  pipe  or 
line  of  pipes  was  a  drain  and  not  a  sewer, 
and  that  the  houses  referred  to  in  the  applica- 
tion were  drained  by  a  combined  operation  of 
drainage  under  the  prder  of  the  vestry. 
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III.  J)ra,ma.ge—Co)iti lived. 

nigh  V.   BilUrujs   ((1903)     G7   J.    P.    388); 

Geen  v.   Neivington   Vestry    ([1898]  2  Q.   B. 

1);  and  Bateman  v.  Pojdar  District  Board  of 

Works  ((188G)    33  Ch.  D.  360)  followed. 

House    Property    and    Investment   Co.     v. 

[Grice,   75  J.   P.   395  ;    9  L.   G.   E.    758— 

Div.  Ct. 

(b)  In  General. 

10.  Sewers — Storm  Water  Outlets — Discharge 
into  Tidal  KavigaUe  Creek  —  Infringement  of 
Private  Rights  —  JV'uisance  —  Injunctiun  — 
Terms  of  Settlement  —  Measure  of  Damages 
— Metropolis  Management  Act,  1855  (18  &  19 
Vict.  c.  120),  s.  135 — 3Ii'tropolis  Maimgement 
Amendment  Act,  1858  (21  &  22  Vict.  c.  104) 
ss.  1,  2,  21.] — The  respondents  complained 
that  certain  sewage  works  erected  and  main- 
tained by  the  appellants  near  the  head  of  a 
navigable  tidal  creek  at  Battersea — of  which 
creek  the  respondents  were  the  liparian  owners 

• — caused  a  nuisance,  and  they  claimed  relief 
by  injunction  and  damages.  The  appellants 
had  since  the  commencement  of  these  pro- 
ceedings erected  new  additional  works,  which 
had  enabled  them  to  dispose  of  the  storm 
water  in  a  way  which  did  not  injure  the 
respondents.  Their  Lordships,  on  the  under- 
taking by  the  appellants  to  maintain  the  sewer 
and  works  as  now  existing,  dismissed  the 
appeal  with  costs,  and  discharged  the  injunc- 
tion, the  appellants  agreeing  to  pay  certain 
of  the  damages,  the  heads  of  claim  being 
settled  by  consent,  to  be  assessed  by  Lord 
Gorell  or  his  nominee. 

Decision  of  C.  A.   ([1908]  2  Ch.   526  ;     78 
L.  J.  Ch.  1  ;     99  L.  T.  571  ;    72  J.  P.  429  ; 
21  T.  L.  E.  822  ;    7  L.  G.  E.  84)  affirmed  on 
above  terms. 
London  County  Council  v.   Price's  Candle 

[Co.,  Ld.,  75  J.  P.  329  ;   9  L.  G.  E.  600— 

H.  L. 

lY.  HACKNEY  CARRIAGES. 

11.  Cah  Licence — Discretion  of  Commissioner 
of  Didicc — Metropolitan  Public  Carriage  Act, 
1869  (32  &  33  Vict.  e.  115),  ss.  6,  U— Order 
as  to  Ilachney  and  Stage  Carriages  of  1907.] 
— Under  the  Metropolitan  Public  Carriage  Act, 
1869,  and  the  order  made  by  the  Secretary  of 
State  on  December  30th,  1907,  under  sects. 
6  and  11  of  that  Act,  the  Commissioner  of 
Police  of  the  Metropolis  has  no  discretion  to 
refuse  licences  for  cabs  or  stage  carriages  to 
ply  for  hire  within  the  Metropolis  in  cases 
that  do  not  come  within  sub-paragraphs  (a) 
and  (ft)  of  clause  2  of  the  order. 

It.  V.  Metropolitan  Police  Commissioner,  Ex 

farte  Pearce  (infra)  overruled. 

E.  V.  Metropolitan  Police  Commissioner,  Ex 

[parte  Hollow  ay,  [1911]  2  K.  B.  1131  ;  105 

L.  T.  532  ;  75  J.  P.  490  ;  27  T.  L.  E.  573  ;  55 

Sol.  Jo.  773— C.  A. 

12.  Cah  Licence  —  Discretion  of  Commissioner 
of  Metrojxilitan  Police  as  to  Issue  of  Licence — 
Metropolitan  Public   Carriage  .Ac/, 'l 869   (32  & 


33  Vict.  c.  115),  ss.  6,  \\— London  Cab  and 
Stage  Carriage  Act,  1907  (7  Edw.  7,  p.  55).]  — 
The  Commissioner  of  Metropolitan  Police  has  a 
discretion  as  to  the  issue  of  cab  licences,  and 
the  Court  will  not,  therefore,  grant  a  mandamus 
compelling  him  to  issue  such  licence. 
E.  r.  Metropolitan  Police  Commissioner, 

[Ex  PARTE  Pearce,  80  L.  J.  K.  B.  223  ;  104 
L.  T.  135;  75  J.  P.  85— Div.  Ct. 

[Overruled  by  R.  v.  Metropolitan  Police  Com- 
missioner, Ejb  parte  Ilolloivay  (^supra).] 

13.  Application  for  Licence  —  Motor-cub  — 
Discretion  of  Commissioner  of  Police  to  refuse — 
Metropolitan  Public  Carriage  Act,  1869  (32  &  33 
Vict.  c.  11,5),  ss.  C,  7.] — The  Commissioner  of 
Police  is  not  entitled  to  lay  down  and  act  upon 
a  general  rule  to  refuse  a  liceuce  for  a  cab 
where  the  applicant  for  the  licence  holds  his 
cab  under  a  hire-purchase  agreement. 

E.  r.  Metropolitan  Police  Commissioner, 
[Ex    parte    Humphreys;    E.    r.    Metro- 
politan Police  Commissioner,  Ex  parte 
Eandall,  75  J.  P.  486  ;  27  T.  L.  R.  505  ;  55 
Sol.  Jo.  726— Div.  Ct. 
[In  this  case  each  member  of  the  Court  re 
garded  and  felt  bound  by  the  decision  of  the 
Div.   Ct.    in   R.    v.    Metropolitan    Police    Com- 
missioner, Ex  2M7-te  Pearce  (supra),  which  had 
not  then  been  overruled.] 

V.  NUISANCES,  etc. 

(a)  Offensive  Trades. 

[No  paragi-aplis  in  this  vol.  of  the  Digest.] 

(b)  Removal  of  Refuse. 

[No  paragraphs  iii  tliis  vol.  of  the  Dij^est.] 

(c)  Smoke. 

[^fo  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  In  General. 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

VI.  OFFICERS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

YII.  RATES. 

See  Rates,  IV. 

VIII.  SANITARY  CONVENIENCES,  WATER. 
CLOSETS,  etc. 

[No  paragi-aphs  in  this  vol.  of  the  Digest.] 

IX.  STREETS. 

(a)  Breaking  up. 

See  No.  20,  infra. 

(b)  Laying  Out. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(c)  Obstruction. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Paving  and  Making  up. 

14.  Neio  Street — Altering  Fnotirag  and  Road- 
way—  Expenses — Chan/ing  Frontagers — Metro- 
polis Management  Act,  1855  (18  &  19  Vict.  c.  120), 
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I X.  streets  —  Continued. 

s.  10r> — MdropoHf  Manageinrnt  Amend  me  nt  Art, 
18(J2  (25  &  2(5  Vict.  c.  102),  ,v.  77.]— A  certain 
"  new  sti'eet "  consisted  of  a  roadway,  and  had 
a  footpath  on  one  side  varying  in  width 
from  9  ft.  7  in.  to  20  ft.,  and  a  footpath  on 
the  other  side  varying  from  ID  ft.  to  21  ft.  Tlie 
local  authority,  purporting  to  act  under  sect.  105 
of  the  Metropolis  Management  Act,  1855,  re- 
solved to  {lave  such  new  street,  and  apportioned 
between  the  frontagers  the  estimated  expenses 
of  such  paving.  The  works  comprised  the  throw- 
ing of  part  of  the  footiiaths  into  the  roadway, 
and  part  of  the  roadway  into  the  footpaths,  so  as 
to  make  tlie  footpaths  on  each  side  of  the  road- 
way of  a  uniform  width  of  15  ft. 

Held — that  the  local  authority  were  not 
entitled  under  sect.  105  of  the  Act,  to  charge  the 
frontager  with  the  expenses  of  thus  rearranging 
the  footpaths  and  the  roadway. 

Robertson  v.    Bristol    Corporation   ([1900]  2 
Q.  B.  198)  considered  and  applied. 
Wandsworth  Borough  Council  r.  Golds, 

[1911]   1   K.  B.  GO  ;  80  L.  J.  K.  B.  126  ;  103 

L.  T.   568  ;  7i  J.  F.  464  ;  S'L.  G.  R.  1118— 
Uiv.  Ct. 
(e)  Widening. 

15.  Tahbig  Part  Only  —  Factory — Michael 
Angelo  Taylor's  Act,  1817  (57  Geo.  "3,  c.  xxix.), 
s.  80.] — A  local  authority  intending  to  widen  a 
street  has  no  power  under  Michael  Angelo  Taylor's 
Act  to  take  part  only  of  a  factory  where  the  use 
of  the  factory  would  be  thereby  substantially 
injured  and  could  not  be  enjoyed  in  the  same  way 
as  before. 

Gibbon  y.  Paddington  Vestry  ([1900]  2  Ch. 
794)  applied. 

Green    r.    Hackney    CoRroRATioN,    [1910] 

[2  Ch.   105  ;  80  L.  J.  Ch.  16 ;  102  L.  T.   722  ; 

74  J.  P.  278  ;  9  L.  G.  R.  427— Neville,  J. 

(f)  In  General. 
See  also  Highways,  No.  6. 

16.  Repair  of  Footbridge  —  Creation  of 
Boroughs— Extinction  of  Vestries—  Contribution 
— Transferenee  of  Areas,  Powers,  Duties,  Pro- 
perty and  Liabilities  —  Scheme  —  London 
Government  Act,  1899  (62  &  63  Vict.  c.  14), 
ss.  1,  4.]— Under  the  Metropolitan  Street  Im- 
provements Act,  1883,  the  Wedlake  Street 
footbridge  which  was  in  the  parish  of  St. 
Luke,  Chelsea  (detached),  was  transferred  and 
became  vested  in  the  vestry  of  the  parish  of 
Chelsea,  and  by  virtue  of  the  determination 
of  the  Metropolitan  Board  of  Works  pursuant 
to  that  Act,  the  expenses  of  the  footbridge 
were  to  be  borne,  three-sixths  by  the  parish 
of  Chelsea,  two-sLxths  by  the  parish  of  Ken- 
sington, and  one-sixth  by  the  parish  of 
Paddington. 

By  sect.  1  of  the  London  Government  Act, 
1899,  the  county  of  London  was  to  be  divided 
into  boroughs,  and  power  was  given  by  Order 
in  Council  to  form  each  of  the  areas  mentioned 
in  the  First  Schedule — which  included  the 
parishes  of  Chelsea,  Kensington,  and  Padding- 


ton— into  a  separate  borough,  "  Subject  never- 
theless to  such  alterations  of  area  as  might  be 
required  to  give  effect  to  the  provisions  of 
the  Act,"  and  subject  to  adjustment  of  boun- 
daries. By  sect.  4  all  vestries  were  to  cease 
to  exist  "  on  the  ajjpointed  day,"  and,  subject 
to  the  provisions  of  this  Act  and  of  any 
scheme  made  thereunder,  their  powers  and 
duties  were  as  from  that  day  to  be  trans- 
ferred to  the  council  of  the  borough  com- 
prising the  area  within  which  those  powers 
were  exercised,  "  and  their  property  and 
liabilities  shall  be  transferred  to  that  council." 

By  an  Order  in  Council  part  of  the  detached 
parish  of  Chelsea  which  included  the  Wedlake 
Street  footbridge  was  to  form  part  of  the 
borough  of  Paddington  ;  and  ever  since  the 
appointed  day  has  been  maintained  by  that 
borough. 

Held— that  the  property  in  the  footbridge 
and  the  liabilities  relating  to  it  were  vested 
in  the  borough  of  Paddington  including  the 
right  to  contribution  in  respect  thereof  as 
from  the  appointed  day  ;  and  that  the  Royal 
Borough  of  Kensington  was  liable  to  contri- 
bute to  the  borough  of  Paddington  towards 
the  expenses  incurred  in  maintaining,  repair- 
ing, lighting,  altering,  improving,  widening  or 
rebuilding  thei  footbridge,  and  that  the  propor- 
tion of  such  contribution  was  two-sixths. 
Paddington   Borough   Council   v.    Kensing- 

[ton  Royal  Borough  Council,   105  L.   T. 

35  ;  75  J.  P.  514  ;  9  L.  G.  R.  868— Div.  Ct. 

X.  WATER   SUPPLY. 

See  also  Negligence,  Nos.  5,  6  ;  AVater- 
works,  No.  3. 

17.  "  Domestic  Purposes  " — Trade  Purposes — 
Factory — Metropolitan  Water  Board  (^Charqes') 
Act,  1907  (7  Edw.  7,  c.  clxxi.),  ss.  9,  25.]— The 
defendants,  who  were  manufacturers,  required 
for  their  factory  a  supply  of  water  for  their 
employes  to  use  for  drinking  and  personal 
washing.  The  water  was  also  used  to  cleanse 
the  urinals  and  closets  used  by  the  employes. 
No  one  resided  upon  the  premises. 

Held — that  the  water  was  supplied  for 
domestic  purposes,  and  not  for  trade  purposes, 
within  the  meaning  of  the  Metropolitan  Water 
Board  (Charges)  Act,  1907. 

Decision  of  C.  A.   ([1911]  2  K.  B.  38;   SO 
L.   J.   K.   B.   929;    104  L.   T.   478;    75   J.   P. 
217;    27  T.    L.    R.   286;    55    Sol.    Jo.    311;    9 
L.  G.  R,  483)  affirmed. 
Colley's    Patents,     Ld.      v.    Metropolitan 

(Water   Board,    [1911]    W.    N.     211;      28 

T.  L.  R.  4«;  66  Sol.  Jo.  51;  9  L.  G.^R.  1159 
— H.   L. 

18.  Agreement  to  pay  Special  Rate  in  respect 
of  Tenements  under  £20 — Mortgage  of  Tenements 
— Meaning  of  "  Owner  " — Receiver  appointed  by 
Mortgagee — Liability  for  Ai'i'ears —  Waterworks 
Clauses  Act,  1847  (I'o  &  11  Vict.  c.  17),  ss.  3,72  ; 
JSast  London  Watericorks  Act,  1853  (16  &  17 
Vict.  c.  clxvi.),  s.  81  ;  Water  Companies  (Regula- 
tion of  Poivers}  Act,  1887  (50  &  51  Vict.  c.  21), 
ss.  3, 4  ] — The  owner  of  a  block  of  flats,  which  were 


417 


METROPOLIS. 


418 


X.  Water  Supply — Continued. 
respectively  of  an  annual  value  of  less  than  £20, 
agreed  with  a  water  company  for  the  sujjply  of 
vvater  to  the  flats  by  meter.  The  owner  then 
mortgaged  the  premises,  and  upon  his  getting 
into  difficulties  the  defendant  was  appointed  to 
act  as  receiver  of  rents  on  behalf  of  the  mort- 
gagee. The  rents  were  actually  collected  from 
the  occupiers  by  H.,  who  paid  them  to  the  owner 
before  the  receiver  was  appointed,  and  then  to 
the  latter.  When  the  defendant  was  appointed 
there  were  certain  arrears  of  water  rate  due  to 
the  plaintiffs,  who  were  the  successors  of,  the 
water  company. 

The  company's  special  Act,  which  incorporated 
the  Waterworks  Clauses  Act,  18-17,  provided  that 
the  owners  of  all  houses,  not  exceeding  the  annual 
value  of  £20,  should  be  liable  for  the  water 
rates  ;  and  that  the  person  receiving  the  rents 
should,  for  that  purpose,  be  deemed  to  be  the 
owner. 

The  defendant  having  refused  to  pay  the  rates 
which  had  accrued  due  prior  to  his  appoint- 
ment : — 

Held — that  he  was  not  liable  to  pay  them,  as 
S.,  and  not  the  defendant,  was  the  receiver  of 
rents  contemplated  by  the  special  Act  and  the 
Waterworks  Clauses  Act,  1847. 

Decision  of  Channel),  J.  ([1910]  2  K.  B.  134  ; 
79  L.  J.  K.  B.  722  ;  103  L.  T.  72  ;  74  J.  P.  233  ; 
8  L.  G.  R.  4G4)  affirmed,  but  on  different  grounds. 
Metropolitan    Water    Board   r.   Brooks, 

i;i911]  1  K.  B.  289  ;  80  L.  J.  K.  B.  495  ;  103 

L.  T.  739  ;  75  J.  P.  41  ;  9  L.  G.  R.  442— C.  A. 

19.  Watrr  Ii(ifrs~]'aJiu(fion  List  Altered  by 
Suppleincntdl.  \'(ihi/ifiiin  List — Rateable  Value 
lieduccd — MetrojHiiititn  Wafer  Board  (^ChargeS) 
Act,  1907  (7  Edw.  7,  c.  clxxi.),  s.  13.]— The 
defendant  was  the  occupier  of  licensed  premises 
wliich  in  1908  appeared  in  a  supplemental 
valuation  list  at  the  rateable  value  of  £400. 
On  October  3rd,  1910,  two  days  after  the 
beginning  of  the  water  quarter,  the  assessment 
committee  considered  a  provisional  list  in  which 
these  premises  were  included,  and  reduced  their 
rateable  value  to  £234.  The  defendant  con- 
tended that  the  water  rate  for  the  quarter 
October  1st  to  December  31st  ought  to  be 
calculated  on  this  lower  value. 

Held — that  upon  the  true  construction  of 
sect.  13  of  the  Metropolitan  Water  Board 
(Charges)  Act,  1907,  the  list  there  referred  to 
was  the  original  list  in  existence  on  the  first  day 
of  the  water  quarter,  unaltered  by  any  pro- 
visional list  unless  the  latter  had  been  completed, 
and  there  must  be  judgment  for  the  i)laintiffs. 
Metropolitan  Water  Board  r.  Phillips, 
[75  J.  P.  N.  C.  616— Parker,  J. 

20.  Comiinniinifion  Pipe  — Stop- Cock  Bo.r— 
Liahilihj   of  lIoN.'srholdor    to    liopair      I'oiror   to 


Mrli 


i/itoii 


Brook  op  S/rrrf  for  thol  I'lirpo 
Water  Hoard  (('liar^je.s)  Act,  l'.Mi7  (7  Kdw.  7, 
c.  clxxi.),  .s.v.  8, 11).]— By  sect.  8  of  the  Metropolitan 
Water  Board  (Charges)  Act,  1907,  it  is  provided 
that  the  Board  shall  at  the  request  of  the  owner  or 
occupier  of  any  house  in  a  street  in  which  any 
service   main  of    the    Board  is  laid  furnish   to 


such  owner  or  occupier  "  by  means  of  a  com- 
munication pipe  ....  and  other  necessary  and 
proper  apparatus  to  be  provided  and  laid  down 
and  maintained  by  him  and  at  his  cost "  a 
sufficient  supply  of  water  for  domestic  purposes 
at  a  rate  not  exceeding  5  per  cent,  of  the  rateable 
value  of  the  house  :— 

Held — that  the  section  in  so  far  as  it  imposes 
an  obligation  upon  the  householder  to  repair  the 
communication  pipe  applies  to  communication 
pipes  in  existence  at  the  date  of  the  passing  of 
the  Act. 

Decision  of  Div.  Ct.  ([1911]  1  K.  B.  845;  80 
L.  J.  K.   B.   521  ;  104  L.  T.  385  ;  75  J.  P.  174  ; 
27  T.  L.  R.  258 ;  55  Sol.  Jo.  330  ;  9  L.  G.  R.  307) 
reversed. 
Batt  i\  Metropolitan  Water  Board,  [1911] 

[2  K.  B.  965  ;  80  L.  J.  K.  B.  1354  ;  105  L.  T. 

496  ;  75  J.  P.  545  ;  27  T.  L.  R.  579  ;  55  Sol.  Jo. 
714;  9L.  G,  R.  1123— C.  A. 

21.  Coiniiiunieation  Pipe — Liability  for  Lnjiiry 
to  Third  Person  through  Non-repair  —  Metro- 
politan Water  Board  {Charqes)  Act,  1907  (7 
Edw.  7,  ('.  clxxi.),  ss.  7,  8,  19.]— Sect.  8  of  the 
Metropolitan  Water  Board  (Charges)  Act, 
1907,  which  makes  it  one  of  the  duties  of  an 
occupier  to  maintain  and  repair  his  com- 
munication pipe,  refers  to  old  pipes  and 
services  as  well  as  new  pipes,  and,  whether 
this  is  so  or  not,  the  Miotropolitan  Water 
Board  owe  no  duty  to  a  third  person  to  main- 
tain and  repair  a  communication  pipe. 
Stacey   v.    Gas   Light   and  Coke    Co.    and 

[Metropolitan  Water  Board,  9  L.  G.  R. 
174— PhUlimore,   J. 

22.  Metropolitan  Water  Board  —  New  River 
('otnpami — King's  Ctoipi — Metropolis  Water  Act, 
1902  (2'p:(Iw.  7,  c.  4lV.  .«.  2,  3,  4].— The  King's 
Clogg,  now  consisting  of  an  annual  sum  of  £400, 
is  an  obligation  which  has  been  transferred  to, 
and  is  now  an  obligation  of,  the  Metropolitan 
Water  Board  by  virtue  of  the  Metropolis  Water 
Act,  1902,  and  the  same  is  under  sect.  4  secured 
upon  the  water  fund  established  by  that  Act. 
Metropolitan  Water  Board  v.  Adair  and 

[New  River  Co.,  27  T.  L.  R.  253— H.  L. 

XI.  MISCELLANEOUS. 

23.  Practice — Transfer  of  L'owers  —  Special 
Case — Costs  —  London  Government  Act,  1899 
(62  &  63  Vict.  c.  14),  s.  29.]— On  a  case 
stated  under  sect.  29  of  the  London  Govern- 
ment Act,  1899,  the  Court  will  not  make 
any  order  as  to  costs. 

Paddington  Borough  Council  v.   Kensing- 

[ton  Royal  Borough  Council,   105  L.  T. 

35  ;    75   J.    P.    514,   520  ;    9   L.    G.    R.    868 

—Div.    Ct. 

See  S.  C,  No.  16,  svpra. 

24.  Court  of  Quarter  Sessions — Autliority  to 
Fir  Place  at  ivhich  Courts  shall  Sit.]  —The 
London  County  Council,  and  not  the  Standing 
Joint  Committee  of  Quarter  Sessions  and 
County  Council,  has  the  duty  .to  decide  at 
what   place   or   places   within  the   County   of 
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XI.  TS.iscella,neovL8— Continued. 

London  the  Courts  of  Quarter  Sessions  shall 

sit. 

Standing  Joint  Committee  of  Quarter  Ses- 

[sioNS  AND  County  Council  of  the  County 

OF    London    v.    London   County    Council, 

(No.  1),  104  L.  T.  923  ;   75  J.  P.  455  ;    27 

T.  L.  R.  473;  9  L.  G.  11.  1239— Div.  Ct. 

25.  Court  of  Quarter  Sesxiom— Right  to  Deter- 
mine Character  of  Accomviodation.'\  —  While 
the  London  Comity  Council,  and  not  the 
Standing  Joint  Committee  of  Quarter  Ses- 
sions and  County  Council,  has  the  duty  to 
decide  as  to  the  site  within  the  County  of 
London  at  which  the  Courts  of  Quarter  Ses- 
sions shall  sit,  the  power  and  duty  of  detej,- 
mining  tlie  character  of  the  accommodation 
to  be  provided  on  that  site  are  vested  in  the 
joint  committee,  and  when  that  committee 
has  come  to  a  decision  thereon  the  County 
Council  must  provide  the  accommodation  de- 
manded. 

Standing  Joint  Committee  of  Quarter  Ses- 
[siONS  AND  County  Council  of  the  County 
of  London  v.  London  County  Council 
(No.  2),  75  J.  P.  455  ;  27  T.  L.  R.  567  ; 
55  Sol.  Jo.  716;  0  L.  G.  R.  1239,  1251— Div. 

Ct. 


MILITIA. 

See  Royal  Forces. 


MILK. 

See  Food  and  Drugs. 
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I.  MINING  LEASE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  MINING  REGULATIONS. 

(a)  Coal  Mines. 
1.  Statutory  Duty — Xegliyence  of  Manager — 
Failure  to  take  Statutory  Precautions — A2}point- 
inent    of   "  Competent    Person  "  —  Coal    Mines 


lieguhition  Art,  1887  (50  &  51  Vict.  c.  58),  s.  49.] 
— In  an  action  at  common  law  against  his  em- 
ployers by  the  representatives  of  a  miner,  who 
was  killed  while  at  work  in  a  coal  mine  by  an 
outbreak  of  carbon  monoxide  gas,  evidence  was 
led  that  the  mine  was  ventilated  by  an  air  current 
led  past  the  seat  of  an  old  fire  which,  though  it 
had  been  built  up,  was  still  smouldering ;  that 
such  a  fire  might  give  off  carbon  monoxide  gas  ; 
that  the  defenders  had  exjierience  in  anotlicr 
colliery  of  carbon  monoxide  gas  being  gcneralcd 
by  such  a  fire  and  resulting  in  the  deatli  of 
several  workmen  ;  that  the  manager,  under- 
manager,  and  firemen  in  the  mine  where  the 
deceased  was  killed,  though  they  possessed  the 
qualifications  and  exj^erience  usually  required  of 
persons  holding  such  offices,  had  no  experience 
of  carbon  monoxide  gas ;  that  though  these 
officials  were  aware  during  two  daj's  jireceding 
the  accident  of  circumstances  which  might  indi- 
cate the  presence  of  gas  in  the  mine,  they  did 
not  withdraw  the  workmen  or  take  the  precau- 
tions required  to  be  taken  under  the  rules  con- 
tained in  sect.  49  of  the  Coal  Mines  Regulation 
Act,  1887. 

Held — that  the  defenders  were  liable  as  not 
having  fulfilled  a  statutory  duty  and  that  they 
could  not  set  up  the  defence  of  common  employ- 
ment. 

Decision  of  Ct.  of  Sess.  (  [1909]  S.  C.  152  ;  46 
So.  L.  R.  191)  reversed. 

Black  r.  Fife  Coal  Co.,  132  L.  T.  Jo.  177; 
ITlmes,  December  20th,  1911—11.  L.  (Sc.) 

2.  Statutory  Duty — Ne.glige7ice  of  Majiager — 
Liahilify  of  Mine  Owner — Common  Employment 
—  Coal  Mines  Regulation  Act,  1887  (50 '&  51 
Vict.  c.  58),  ss.  20,  49  (/•.  30),  50,  51,  65.]— The 
plaintiffs,  the  widow  and  children  of  a  collier 
who  was  killed  by  an  accident  while  being 
lowered  in  a  cage  in  the  defendant  company's 
mine,  sued  the  defendant  company,  claiming 
damages  for  his  death  under  Lord  Campbell's 
Act.  The  jury  found  that  the  accident  occurred 
through  the  inadequacy  of  the  brake,  which  was 
due  to  the  negligence  of  the  mine  manager  ;  that 
there  had  been  no  negligence  on  the  part  of  the 
company,  who  had  taken  all  reasonable  care  to 
appoint  a  manager  qualified  to  undertake  this 
responsibility  ;  and  that  the  machinery  was  fit 
for  the  purpose  it  was  to  be  used  for  when  put 
up  by  the  company.  Sect.  49,  r.  30,  of  the  C!oal 
Mines  Regulation  Act,  1887,  requires  an  adei]uate 
brake  to  be  attached  to  every  machine  usedfor 
lowering  or  raising  persons  in  a  mine. 

Held — that  sect.  49,  r.  30,  did  not  impose  on 
mine-owners  an  absolute  unqualified  obligation, 
but  only  an  obligation  to  provide  such  a  brake 
as  their  manager  should  deem  adequate,  and 
that  as  the  negligence  which  caused  the  accident 
here  was  not  the  negligence  of  the  company  but 
of  the  manager,  a  fellow  servant  of  the^deceased, 
the  company  were  not  liable. 
Watkins  r.  Naval  Colliery  Co.  (1897),  Ld., 

[1911]  2  K.  B.  162  ;  80  L.  J.  K.  B.  746  ;  104 
L.  T.  439  ;  55  Sol.  Jo.  347— C.  A. 

(b)  Fencing  Abandoned  Mines. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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II.  Mining-  Regulations — Continued. 

(c)  Quarries. 

fNo  paragraphs  in  this  vol.  of  the  Digest.] 

HI.  KESERVATION  OF  MINERALS. 

See  also  Compulsory  Pukchase,  No.  2. 

3.  Fireclay — "  Minerals  " — Railways  Clauses 
Cdnsolidation  {Scotland)  Act,  1845  (8  &  9 
Vict.  c.  33),  s.  70  —  Bailwai/s  Clauses  Con- 
solidation Act,  1845  (8  &  '9  Vict.  e.  20), 
s.  77.]— "Minerals,"  which  under  sect.  70 
of  the  Eailways  Clauses  Consolidation 
(Scotland)  Act,  1845,  are  excepted  from  the 
conveyance  of  lands  purchased  by  railway 
companies,  include  seams  of  fireclay,  distin- 
guished from  ordinary  clay  by  containing  a 
large  proportion  of  refractory  substances, 
which  make  it  valuable  for  the  manufacture  of 
bricks  capable  of  resisting  high  temperatures. 

Decision  of  Ct.  of  Sess.  ([1910]  S.  C.  951  : 

47  Sc.  L.  R.  823)  affirmed. 

Caledonian  Ky.  Co.  v.  Glenboig  Union  Fire- 

[CLAY  Co.,  [1911]  A.  C.  290  ;  80  L.  J.  P.  C. 

128  ;   104  L.  T.  657  ;  75  J.  P.  377  ;  48  Sc. 

L.  R.  526—11.  L.   (Sc.) 

4.  Freestone— liailwai/s  Clauses  Consolidation 
(Scotland)  Act,  1845  (8  &  9  Vict.  c.  33),  .y.  70.]  — 
—It  is  a  (luestion  of  fact,  to  be  decided  on  the 
circumstances  of  the  particular  case,  whether 
"  freestone  "  is  a  mineral  within  the  exception 
contained  in  sect.  70  of  the  Railways  Clauses 
Consolidation  (Scotland)  Act,  1845. 

Decision   of   Ct.   of   Sess.  ([1911]  S.  C.  552  ; 

48  Sc.  L.  R.  539)  reversed. 

Symington  v.   Caledonian  Ry.  Co.,  [1911] 

[VV.  N.  231  ;  56  Sol.  Jo.  87  ;  49  Sc.  L.   R. 

49— H.  L.  (So.). 

5.  Notice  of  Intention  to  ]VorJi  Freestone — 
Countcr-Xotice  to  Leare  Unworhed— Contract  to 
Pay  Compensation — Railways  Clauses  Consoli- 
dation {Scotland.)  Act,  1845  (8  &  9  Vict.  c.  33),  s. 
71.] — The  lessee  of  the  freestone  in  an  estate 
through  which  a  railway  passed  gave  notice 
to  the  company  in  terms  of  sect.  71  of  the 
Railways  Clauses  Consolidation  (Scotland)  Act, 
1845,  that  he  intended  to  commence  woi'king 
the  freestone  under  the  line.  The  company 
gave  notice  that  they  desired  certain  areas  to  be 
left  unworked,  and  expressed  their  willingness 
to  pay  compensation.  By  nomination. and  sub- 
mission arbiters  and  an  oversman  were  appointed 
to  settle  the  question  of  compensation.  The 
lessee  ceased  or  altered  his  quarrying  operations. 

Held — that  the  notice  and  counter-notice 
did  not  constitute  a  contract  entitling  the  lessee 
to  compensation  and  debarring  the  railway  com- 
pany from  claiming  that  they  themselves  were  the 
owners  of  the  freestone  under  their  line. 

Caledonian  Ry.  Co.  v.  Symington,  [1911]  S.  C. 
[552  ;  48  Sc.  L.  R.  539— Ct.  of  Sess. 


IV.  SUPPORT. 

See    Compulsory    Purchase,     No.    2 
Railways,  No.  1. 

V.  MISCELLANEOUS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


MISDEMEANOURS. 

See  Criminal  Law  and  Procedure. 


MISREPRESENTATION  AND 
FRAUD. 

col. 

I.  Fraud 422 

II.  Misrepresentation. 

(a)  Fraudulent,  Misivincsfiilation  .  422 
{1>)  InnocT'ut  MisrciMcsnilatinn  .  423 
Qi)  Misrcpresentatiuii  us    (u  Nature 

of  Documents  .         .         .  424 

See  also  Companies,  No.  35  ;  Estoppel, 
No.  2  ;  Execution,  No.  1  ;  Fraudu- 
lent AND  Voidable  Conveyances; 
Trade  Marks,  No.  6. 

I.  FRAUD. 

See  Pleading,  No.  1. 


See  S.C.  on  appeal,  su2>ra. 


II.  MISREPRESENTATION. 

(a)  Fraudulent  Misrepresentation, 

1.  Sale  of  Goods— Voidahle  Contract— Pledge 
hy  Purchaser — Transferee  in  Good  Faith  and 
wilhniit  \n/iee  — Onus  of  Proof— Cri  mi  n>il  Luir— 
Liieremi  h,/  a  Tricli— Goods  on  Sale  or  Urfiirn  — 
Power  Given  to  Pass  Property  in  (;,HuUSale  of 
Goods  Aet,  1893  (56  &  57  Vi'ct.  c.  71),  .y.  23.]— 
Where  the  contract  for  sale  of  a  chattel  is  void- 
able by  the  seller  as  against  the  buyer  on 
account  of  fraud  practised  by  the  buyer  upon 
the  seller,  and,  before  any  election  to  avoid  the 
sale  by  the  seller,  the  buyer  pledges  the  chattel 
to  secure  an  advance,  the  onus  lies  on  the  seller 
who  seeks  to  avoid  the  sale  and  recover  the 
chattel  from  the  pledgee  of  proving  that  the 
pledgee  took  the  chattel  with  notice  of  the  fraud 
or  otherwise  than  in  good  faith. 

Semhle,  that,  where  the  owner  of  an  article  is 
induced,  by  a  false  representation  made  by 
another  with  fraudulent  intent  that  he  has  a 
customer  who  desires  to  purchase  such  an  article, 
to  deliver  the  article  to  that  other  on  sale  or 
return  for  the  purpose  of  his  endeavouring  to 
get  the  supposed  customer  to  buy  it  from  him, 
the  case  is  one  not  of  larceny  by  a  trick,  but  of 
obtaining  goods  by  fraud. 
Whitehorn  Brothers  r.  Davison,  [1911]  1 

[K.  B.  463  ;  80  L.  J.  K,   B.   425  ;  104  L.    T. 
234— C.  A. 

2.  Contract  to  Construct  Railway  —  False 
Representations  as  to  Nature  of  Work — Com- 
pletion of    Worli — Duntaycs — Quantum  Meruit.] 

14—2 


423 


MISREPRESENTATION  AND  FRAUD. 


424 


1 1 .  Misrepresentation—  Continued. 
■ — A  rnilway  (•(iiiij)any  invited  tenders  for  the 
construction  oL'  a  line  of  railway,  and,  for  the 
information  of  intending  oiTercrs,  exhibited 
what  purported  to  be  a  journal  of  loores  taken 
along  the  proposed  line.  A  lump  sum  written 
contract  was  concluded,  which  stated  that  the 
company  did  not  guarantee  the  accuracy  of  the 
journal  of  bores,  and  would  not  be  liable  for 
claims  in  respect  of  any  error  in,  or  omission 
from,  the  specification  of  work  prepared  by 
them.  The  constructors  were  also  bound  by  the 
contract  (Jnter  alia)  to  make  good  any  injury  to 
water  pipes  caused  by  their  operations.  During 
the  i)rogress  of  the  work  it  was  discovered  that 
the  nature  of  the  ground  was  materially  ditfcrcnt 
from  that  which  the  journal  of  bores  represented 
it  to  be,  and  it  ultimately  appeared  that  the 
bores  had  been  taken  by  railway  servants  of  the 
company,  who,  as  the  company  knew,  had  no 
skill  in  such  work,  and  that  the  so-called  journal 
was  not  a  record  kept  by  the  borers,  but  was 
compiled  by  the  company's  engineer  from 
notes  supplied  by  the  borers.  In  compiling 
the  "journal,"  the  engineer  had  in  several 
instances  inserted,  not  what  the  borers  said,  but 
what  the  engineer  thought  that  they  meant, 
with  the  result  that  ground  was  called  "  soft " 
when  in  reality  it  consisted,  and  had  been 
reported  by  the  borers  to  consist,  of  "  hard " 
material.  It  was  also  discovered  that  a  bridge 
was  required  to  be  built  at  great  expense  to 
carry  certain  water  pipes,  the  existence  of  which 
was  perfectly  well  known  to  the  railway  com- 
pany, but  was  not  disclosed  by  them  to  the  con- 
tractors. In  consequence  of  these  circumstances 
the  work  cost  far  more  than  the  contract  price, 
on  account  both  of  the  extra  labour  required 
and  of  the  disorganisation  caused  by  the  un- 
expected obstacles.  The  contractors  made 
frequent  protests  while  the  work  was  in  progress, 
but  were  induced  to  continue  by  assurances  on 
the  part  of  the  company,  and  by  some  extra 
payments.  After  the  completion  of  the  line 
the  contractors  brought  an  action  against  the 
railway  company  for  the  extra  cost  of  con- 
struction. 

Held — that  the  misrepresentations  by  the 
company's  engineer  with  regard  to  the  bores 
amounted  to  fraud  inducing  the  contract ;  that 
the  inaccuracies  were  consequently  not  covered 
by  the  protective  clauses  of  the  contract  ;  and 
that  the  contractors  were  entitled  to  fair  and 
reasonable  remuneration  for  the  work  done  on 
the  basis  of  quaiitum  meruit,  or  alternatively 
damages,  ascertained  on  a  qicantuni  meruit  basis. 
Boyd  and  Forrest  v.  Glasgow  and  South 

[Western  Ry.  Co.,  [1911]  S.  C.  33;  48  Sc. 
L.  fl.  157— Ct.  of  Sess. 

(b)  Innocent  Misrepresentation. 

See  aim  Insurance,   No.   7  ;    Sale   of 
Land,  No.  2. 

3,  Lease  by  Deed — E.vecuted  Contract— Eight 
to    Cancellation   on    Ground    of   Misrepresenta- 
tion.'\ — A  lease  by  deed  which  has  been  executed  l 
by  the  lessee  on  the  faith  of  an  innocent  mis- 
representation  on  the   part   of   the   lessor   and  ' 


under  which  the  lessee  has  gone  into  possession 
will  not  be  cancelled  by  the  Court  upon  the 
ground  that  the  execution  of  the  deed  was 
induced  by  such  misrepresentation. 

Legge   v.    Croher  ((1811)   1    Ball   &  B.  506) 
followed. 

Angel  t.  Jay,  [1I»11]  1  K.   B.  cm-,  SO  L.  .1. 

[K.  B.   458;  103  L.  T.  809  ;  55  Sol.  ,)o.    140 

— Div.  Ct. 

4.  Co?dract — Rescission — Lease  Perfected  hij 
Deed.] — An  agreement  for  a  lease,  duly  perfected 
by  a  deed,  cannot  be  set  aside  for  innocent 
misrepresentation. 

MlLCJil  V.  COBURN,  27  T.  L.  R.  170  ;    55  Sol.  Jo. 
[170— Joyce,  J. 
See   S.   C.   on  appeal   under   Landlord 
AND  Tenant,  VII. 

(c)  Misrepresentation  as  to  Nature  of 
Documents. 

See  Estoppel,  No.  2. 


MISTAKE. 

See  also  CONTRACT,  No.  3  ;  Limitation  ; 
OF  Actions,  Nos.  6,  7  ;  Master  and 
Servant,  No.  25. 

1.  Money  Paid  under  Mistake  of  Fact — Future 
Liability — Ao  Legal  Liability  ivhen  Money I'<t id.'] 
— By  a  standing  agreement  between  the  plaintilf 
and  K.  &  Co.,  bankers  in  New  York,  a  Mexican 
company  was  allowed  to  overdraw  its  account 
with  K.  &  Co.  up  to  £500,  while  the  plaintiff, 
on  being  advised  and  as  occasion  required,  paid 
£500  into  K.  &  Co.'s  account  with  the  defen- 
dants in  London.  Accordingly  the  plaintiff, 
having  received  a  letter  from  K.  &  Co.  on 
October  3()th,  instructed  his  bankers  to  pay  £500 
to  the  defendants  to  be  placed  to  K.  &  Co.'s 
credit,  and  this  was  done  on  October  31st.  On 
October  30th  K.  &  Co.  stopped  payment,  but 
this  fact  was  not  known  in  England  till  after 
the  £500  had  been  paid  to  the  defendants  by  the 
plaintiff.  Immediately  on  becoming  aware  of 
the  stoppage  of  payment  by  K.  &  Co.  the 
phiinliff  applied  to  the  defendants  for  repayment 
of  tlie  £500.  K.  &  Co.  were  largely  indebted 
to  the  defendants,  and  the  latter,  who  had  done 
no  more  than  make  an  entry  in  their  books  of 
the  receipt  of  the  £500,  claimed  to  retain  that 
sum  in  leduction  of  K.  &  Co.'s  indebtedness. 
The  Mexican  company's  account  with  K.  &  Co. 
had  not  in  fact  been  overdrawn. 

Held — that,  as  the  plaintiff  had  paid  the  £500 
under  a  mistake  as  to  the  true  state  of  affairs,  he 
was  entitled  to  recover  it  from  the  defendants. 

Decision  of  C.  A.  (102  L.  T.  674  ;  26  T.  L.  R. 
404  ;  15  Com.  Cas.  241)  reversed. 

Kerrison  r.  Glyn,  MilIs,  Currie  &  Co.,  28 
[T.  L.  R.  106  ;  56  Sol.  Jo.  139— H.  L. 
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MONEY     AND     MONEY- 
LENDERS. 

I.  Claims  for  Interest     . 

II.  Loans  by  Money-lenders 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  The  Money-Lenders  Act,  1900. 

(«)  Scope  of  Act 

lb)  Eegistration 

(c)  Re-opening  Transaction     . 

(</)  Miscellaneous    . 

IV.  Appropriation  of  Payments 
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See  riJ.iii  BANKRUPTCY,  No.  28  ;  EQUITY, 
No.  1  ;  Inns,  No.  1. 

I.  CLAIMS  FOR  INTEREST. 

See  III.  (<•),////>«. 

II.  LOANS  BY  MONEY-LENDERS. 

[No  parayraiihs  in  this  vol.  of  the  Digest.] 

III.  THE   MONEY-LENDERS  ACT,  1900. 

See  also  Discovery,  No.  G  :  Practice, 
No.  42. 

(a)  Scope  of  Act. 

1.  Banlirnplcii—J'roof-  riireij'iste.red  Money- 
Jender  —  Mmieij-h^nd niq  7'r,/,i.siir/ ionx  ^  Illef/al 
Coiifnid  —  Jndijiiient  in  ]>,\fanll  of  Defence^ 
Snhspqueut  Arr/i/n/niirn/  nut  In  KiifoYve  Juihjincut 

—  Payment  hij  I Nst,il iiirnts—Aijreeiiieiit  ■'inlh 
respect  to  the  Adcai/ce  (ind  Itrpdijincnt  ofMniu'ij  " 

—  Moneij-lenders  Aef,  11)00  (03  &  C.l  Vict  c. 
51),  s.  2,  (1)  (c).] — S.,  an  unregistered  money- 
lender, became  the  holder  of  certain  promissory 
notes  made  by  C.  in  respect  of  a  money-lending 
transaction  and  obtained  judgment  in  default  of 
defence  against  C.  in  an  action  upon  the  notes. 
An  arrangement  was  subse([uently  made  whereby 
C.  agreed  to  i)ay  the  debt  with  certain  interest  by 
instalments,  and  all  further  proceedings  upon 
the  judgment  were  to  be  stayed.  C.  having 
been  adjudicated  a  bankrupt,  8.  claimed  to 
prove  in  the  bankruptcy  for  the  amount  due 
under  the  arrangement  -, — 

Held — (1)  that  the  arrangement  was  an  agree- 
ment entered  into  by  the  money-lender  in  the 
course  of  his  business  as  a  money-lender  "  with 
respect  to  the  advance  and  repayment  of  money  " 
within  sect.  2,  sub-sect.  1  (c),  of  the  Money- 
lenders Act,  1900  :  and  (2)  that,  the  original 
transaction  being  unlawful,  the  judgment  would 
not  have  been  conclusive  against  the  trustee  for 
the  purposes  of  proof,  and  the  subsequent  arrange- 
ment did  not  prevent  the  Court  from  going  behind 
the  transaction  and  rejecting  the  proof. 
In  re  Campbell,  Ex  parte  Seal,  [1911]  2 
[K.  B.  992  ;   105  L.  T.  529— C.  A. 

2.  Person  Curri/ivr/  on  Business  as  Monet, - 
lender  ~0 mis  of  'Vroof—Kndence  of  Niimher  'of 
Loon  'rrnnsiu-t'ions  I  dlnnie  of  Jiusiness — Trans- 
actions to  he  Inrind,;!  -  Mono ij -lenders  Act,  1900 
(015  &  04  \ict.  ('.  51). J — When,  in  answer  to  a 
claim  for  money  lent,  the  defence  is  set  up  that 


the  person  seeking  to  recover  is  carrying  on 
business  as  a  money-lender  and  is  not  registered 
under  the  Money-lenders  Act,  1900,  the  onus  of 
proving  this  fact  is  upon  the  defendant.  In 
determining  the  question  whether  the  business 
of  a  person  is  that  of  money-lending  the  whole  of 
the  transactions  by  way  of  loan  into  which  he 
has  entered  must  be  considered,  including  those 
cases  which  may  fall  within  the  exceptions  to 
sect.  0  of  the  Money-lenders  Act,  1900. 

A  person  carried  on  business  as  a  jeweller  and 
lent  money  to  customers  and  persons  who  came 
in  contact  with  him  in  connection  with  his 
jewellery  business. 

Held — that  such  loans  did  not  fall  within  the 
exception  contained  in  sect.  0,  sub-sect,  (d),  of 
the  Money-lenders  Act,  1900,  as  being  loans  made 
in  the  course  of  and  for  the  purpose  of  a  business 
not  having  for  its  primary  object  the  lending  of 
money. 

Fagot  v.  Fine,  105  L.  T.  583  ;  50  Sol.  Jo.  35— 

[Div.  Ct. 

(b)  Registration. 

3.  Carrijing  on  Business  at  Registered  Address 
— '■'■Usual  Trade  Name" — Carrying  on  Two 
Businesses  in  Different  Names  at  Different 
Addresses — Effect  of  Registratioii — Money-lenders 
Act,  1900  (03  &  61  Vict.  c.  51),  s.  2.]— The 
expression  "  usual  trade  name"  in  sect.  2  (1)  {a) 
of  the  Money-lenders  Act,  1900,  means  the  name 
in  which  the  money-lender  was  carrying  on 
business  before  the  date  of  registration. 

A  money-lender  cannot  carry  on  business  at 
one  address  under  his  own  or  usual  trade  name 
and  at  another  address  as  a  partner  of  a  firm 
registered  under  a  different  name. 

Sect.  2,  sub-sect.  1  (c),  of  the  Act  is  meant  to 
strike  at  the  case  of  a  person  actually  registered 
by  the  Commissioners  of  Inland  Revenue  as  a 
money-lender  contracting  otherwise  than  in  his 
registered  name.  So  long  as  the  money-lender's 
name  remains  on  the  register  his  contracts  in  that 
name  are  valid,  notwithstanding  that  the  par- 
ticular name  may  have  been  wrongly  put  upon 
the  register. 

Decision  of  C.  A.  ([1910]    1   K.   B.  868  ;    79 
L.  .1.  K.  B.  780  ;  102  L.  T.  472  ;  20  T.  L.  R.  372  ; 
54  Sol.  Jo.  375)  reverse^!. 
Whiteman  v.  Sadler,  [1910]  A.  C.  514  ;  79 

[L.  J.  K.  B.  1050  ;  103  L.  T.  296  ;  26  T.  L,  R. 

055  ;   54   Sol.  Jo.   718  ;    17   Manson,  296  ;    48 
Sc.  L.  R.  713— H.  L. 

4.  Security  Taken  in  Other  than  Registered 
Name  —  Form  of  Deed  —  Money-lenders  Act, 
1900  (03  &  64  Vict.  c.  51),  s.  2.]— R.,  the 
beneficiary  under  a  will,  in  consideration  of 
£400  paid  to  him  by  one  Levine,  a  money- 
lender, who  carried  on  business  under  the 
registered  name  of  Leslie,  transferred  to 
Levine  £800,  part  of  the  share  to  which  he  was 
entitled  under  the  will.  The  deed  purported 
to  be  an  out-and-out  transfer  of  the  £800  to 
Levine  in  his  individual  name,  and  contained 
no  covenant  by  R.  to  pay  the  £800  or  any  sum 
of  money  or  interest. 

Held — that,  notwithstanding  the  form  of  the 
deed,  it  was  a  security  for   money  given  to 
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III.  The  Money-lenders  Act,  1900^ Cont-inved. 

Levine  in  the  course  of  his  business  as  a 
money-lender,  and,  as  it  had  not  been  taken 
by  him  in  his  registered  name  of  Leslie,  it 
was  void  under  sect.  2,  sub-sect.  (1)  (c),  of  the 
Money-lenders  Act,  1900. 

Decision  of  Neville,  J.    (27  T.   L.   K.   22) 
affirmed. 
In    re    Robinson,    Clarkson     v.     Robinson 

[(No.  1),  104  L.  T.  712  ;  27  T.  L.  R.  441— 

C.A. 

5.  Cunu/iuij  on  Jht.'ii/ip.'i.s  hi  Ot/ier  than  Bcijis- 
tfred  Xante — Immaterial  lariat  ion  in  Name — 
Moneij-lendevs  Act,  1900  (63  &  64  Vict.  e.  51), 
s.  2.] — S.  P.  was  registered  as  a  money-lender 
under  the  name  of  the  "  Wentworth  Loan  and 
Discount  Office,  of  27,  Straffijrd  Houses,  Went- 
worth-street,  E."  She  lent  money  to  the  defen- 
dants on  promissory  notes,  which  were  upon 
printed  forms  and  which  described  her  as  S.  P., 
of  the  "  Wentworth  Loan  and  Discount  Company, 
of  Strafford  Houses,  Wentworth-street,  E."  In 
an  action  by  the  plaintiff  on  the  promissory 
notes,  the  defendants  contended  that  as  the 
word  "company  "  appeared  on  the  notes  instead 
of  the  word  "  office  "  the  plaintiff  was  not  trading 
in  lipr  registered  name  within  sect.  2  of  the 
Money-lenders  Act,  1900.  The  county  court 
judge  gave  judgment  for  the  plaintiff  on  the 
ground  that  the  variation  in  the  description  of 
the  plaintiff  had  not  deceived  the  defendants. 

Held — that  it  was  open  to  the  county  court 
judge  to  say  that  the  distinction  was  so  small  as 
not  to  amount  to  a  difference  in  the  description, 
and,  further,  that  lie  was  entitled  to  say  that  he 
was  not  satisfied  that  the  single  transaction  was 
sufficient  to  force  him  to  the  conclusion  that  the 
plaintiff  was  carrying  on  business  in  any  other 
than  her  registered  name. 
Wentworth    Loan   and    Discount    Co.    v. 

[Lefkowitz,  105  L.  T.  5S5  ;  28  T.  L.  R.  31  ; 
5G  Sol.  Jo.  54— Div.  Ct. 

6.  Partners  in  Firm  not  Duly  Begistered — 
Security  Transferred  to  Bona  Fide  Assignee — 
Money -leyuh-rs' Act,  l^QO  (63  &  64  Vict.  c.  51), 
.?.  2.] — -Where  the  partners  in  a  firm  of  money- 
lenders are  not  duly  registered  in  accordance 
with  the  provisions  of  the  Money-lenders  Act, 
1900,  securities  taken  in  the  name  of  the  firm  are 
void,  not  only  in  the  hands  of  the  firm,  but  also 
in  the  hands  of  an  assignee  who  takes  for  value 
and  without  notice  of  any  defect  in  the 
registration  of  the  firm. 

Decision  of  Neville.  J.    ([1910]    2   Ch.   571; 
80  L.  J.   Ch.  39  ;  103  L.  T.  497  ;  27  T.  L.  R.  37) 
affirmed. 
In  re    Robinson,   Clarkson    r.    Robinson 

[(No.  2),  [1911]  1  Ch.  230  ;  80  L.  J.  Ch.  309  ; 
103  L.  T.  857  ;  27  T.  L.  R.  182— C.  A. 

7.  Carrying  on  Business  in  Different  Karnes  at 
Two  Addresses — Effect  of  Bcgistration  of  Both 
Names— Money-lenders  Act,  1900  (63  &  64  Vict. 
c.  51),  s.  2.] — The  appellant  carried  on  the  busi- 
ness of  a  money-lender  in  his  registered  name  at 
one  address,  and  at  the  same  time   he   carried 


on  the  like  business  at  a  different  address  in 
partnership  with  his  father  under  another 
registered  name. 

Held — that  by  so  doing  he  had  committed  an 
offence,  and  was  liable  to  the  ])enalty  imposed 
by  sect.  2,  sub-sect.  2,  of  the  Money-lenders  Act, 
1900. 

Observations  in  Wliiteman  v.  Sadler  ([1910] 
A.  C.  514)  distinguished. 
Whiteman  v.  Director  of  Public  Prosfcu- 

[TI0NS,[1911]  I  K.B.  824;  80L.  J.  K.  B.68I1; 

104  L.  T.  102  ;  75  J.  P.  136  ;  27  T.  L.  R.  180— 
Div.  Ct. 

(c)  Re-opening  Transaction. 
See  also  No.  1,  supra. 

8.  "  Harsh  and  Unconscionahle  " — Excess} re 
Iiderest—Money-lenders  Act,  1900  (63  &  64  \'ict. 
c.  51),  s.  1.] — the  Court,  being  of  opinion  that 
the  interest  charged  was,  in  the  circumstances, 
excessive,  reduced  it  to  50  per  cent. 

L.  Fortescue,  Ld.  v.  Bradshaw,  27  T.  L.  R.  251 
[— Pickford,  J. 

9.  '■'■Harsh  and  Unconscionable''''  —  Excessive 
Interest— 3/oney-lenders  Act,  1900  (63  &  64  Vict. 
c.  51),  s.  1.] — The  Court,  being  of  opinion  that 
the  rate  of  interest  charged  was,  in  the  circum- 
stances, excessive,  reduced  it  to  30  per  cent. 
Wheatley  r.    Part,  27  T.  L.  R.  303— Pick- 

[ford,  J. 

10.  "  Harsh  and  Unconscionahle'''  —  Excessive 
Interest  —  Expectant  Heir — 3Ioney-lenders  Act, 
1900(63  &  64  Vict.  c.  51),  s.  1.]— In  cases  under 
the',  Money-lenders  Act,  1900,  where  the  Court  is 
asked  to  re-open  a  transaction  on  the  ground 
that  the  interest  charged  is  excessive,  all  the 
circumstances,  such  as  time  and  risk,  and,  further, 
whether  the  interest  was  deducted  in  cash  or 
still  remained  in  the  region  of  speculation,  have 
to  be  taken  into  consideration.  Merely  to  say 
that  the  percentage  of  interest  is  too  high  affords 
no  assistance  to  the  Court  in  determining  the 
question. 

Quccre,  whether  the  equitable  rule  that  in 
money-lending  transactions  with  an  expectant 
heir  the  onus  is  on  the  money-lender  to  prove 
that  the  transaction  is  fair,  and  that  if  it  is  not 
fair  only  5  per  cent,  interest  is  allowed,  apiilies 
where  the  expectant  heir  is  of  full  age. 

J.  King,  Ld.  v.  Hay  Currie,  28  T.  L.  It.  10— 
[Scrutton,  J. 
(d)  Miscellaneous. 

See  also  Discovery,  No.  6. 

11.  Sending  Circular  to  Infant  Inciting  Him  to 
Borrow  Monci/ — llcasonahle  Ground  for  Belier- 
ijig  that  Circular  onli/  Sod  to  Persons  of  Full 
Age— Betting  and  Loans  {Infants)  Act,  1892  (55 
Vict.  c.  4),  .s.'  2— Money-lenders  Act,  1900  (G3  & 
64  Vict.  c.  51),  s.  5.] — The  respondent,  who  was 
a  money-lender,  was  summoned  for  having  sent 
a  circular  to  an  infant  inviting  him  to  borrow 
money  contrary  to  the  Betting  and  Loans 
(Infants)  Act,  1892.     The  respondent  had  given 
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III.  The  Money-lenders  Act,  1900— Cu)ithu/ed. 
instructions  to  his  clerk  to  send  out  circulars  to 
captains  and  lieutenants  in  the  Army,  but, 
Icnowing  that  many  second  lieutenants  were 
minors,  he  directed  the  clerk  to  send  no  circulars 
to  second  lieutenants.  Without  his  knowledge 
the  clerk  sent  a  circular  to  a  second  lieutenant 
who  was  in  fact  under  twenty-one.  The  magis- 
trate held  that  as  the  respondent  had  distinctly 
told  his  clerk  not  to  send  the  circular  to  second 
lieutenants  he  did  not  send  or  cause  to  be  sent 
the  circular  in  question,  and  that  even  if  he 
were  bound  by  the  act  of  his  clerk  he  had 
reasonable  ground  for  believing  that  all  persons 
to  whom  the  circulars  were  sent  were  of  full 
age  ;  he  accordingly  dismissed  the  summons. 

Held— that  there  was  evidence  upon  which 
tlie  magistrate  could  so  find. 
DiEKCTOR  OF  Public  Prosecutions  v.  Wit- 

[kowski,   104  L.  T.  453  ;    75  J.  P.  171  ;    27 
T.  L.  K.  211— Div.  Ct. 

IV.  APPROPRIATION  OF  PAYMENTS. 

iSiV  i/lxo  P.ANKRUPTCY,   No.  '23. 

12.  Iiilenfidii — i?«/e  (■«  Clayton's  Case.] — Under 
an  agreement  between  the  plaintiff  and  one  L. 
tlie  jiflaintilf  made  advances  on  goods  consigned 
to  him  by  L.,  such  advances  being  in  account 
current,  and  each  set  of  goods  being  subject 
to  a  general  lien  for  all  advances.  The 
plaintiif  also  discounted  bills  for  L.,  entering 
all  his  advances,  discounts,  and  securities  in 
one  current  account.  In  discounting  bills  for 
L.  the  plaintiff  immediately  credited  him  with 
their  full  amount  witliout  waiting  till  they 
were  paid. 

Held- that  the  plaintiff  did  not  thereby 
appropriate  the  entries  of  the  face  value  of 
discounted  bills  not  yet  due  as  payment  of 
actual  advances  on  other  bills  still  unpaid. 
Galula  v.  Pintus,  104  L.  T.  574  ;  27  T.  L.  R. 
[382  ;   IG  Com.  Ca^.  185— Scrutton,  J. 
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MORTGAGE. 

I.  Accounts 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

II,  Assignments    .        .        .        . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Construction  and  Operation 
[No  paragraphs  in  this  toI.  of  the  Digest.] 

IV.  Equitable  Mortgages. 

(rt)  General        .         .         .         , 
[No  paragiaph3  in  this  vol.  of  theDigesLJ 
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IV.  Equitable  Mortgages—  Con- 
tinued, col. 
{h)  By  Deposit  ....     431 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  Equity  op  Eedemption  .        .    431 
VI.  Fixtures 431 

[No  paragraphs  in  this  vol.  of  the  Digest] 

VII.  Foreclosure    .        .        .        .431 

[No  piaragraphs  in  this  vol.  of  the  Digest.] 

VIII.  Fraud 431 

[No  paragiaphs  iu  this  vol.  of  the  Digest.] 

IX.  Further  Advances         .        .    431 

X.  General 432 

XI.  Interest 432 

|Nf)  paii,Kiiipl,.s  ih  I  his  \ol.  ol  the  Digest.] 

Xir.  Leases 432 

XIII.  Married  Women      .        .        .    433 

XIV.  Partnership    ....    433 

[No  paragraphs  in  Ihis  vol.  of  the  Digest.] 

XV.  Payments 434 

XVI.  Policies  OF  Life  Assurance  .    434 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XVII.  Power  OF  Sale         .        .        .    434 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XVIII.  Practice 434 

XIX.  Priorities. 

(rt)  General       ....     435 
[No  paragraplis  in  this  vol.  of  the  Digest,  j 

(/>)  Notice 435 

[No  paragraphs  in  this  vol.  of  the  Digest] 

(6')  Possession  of  Title  Deeds     .     435 
[No  paragraphs  in  this  vol.  of  the  Digest  ] 

XX.  Receiver 435 

XXI.  Redemption, 

(«)  Accounts  and  Costs     .         .     435 
(li)  Clogging      .         ,         .         .436 
(f)  Consolidation       .         ,         ,     436 
[No  paragraphs  in  this  vol.  of  the  Digest] 

XXII.  Restrictive  Covenants        .    436 

[No  paragraphs  in  tliis  vol.  of  the  Digest.  1 

XXIIL  Sale 436 

XXIV.  Settled  Lands        .        .        ,    436 
[No  paragraphs  in  this  vol,  of  the  Digest,] 

XXV.  Solicitor  Mortgagee    ,        .    436 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXVI,  Surety 436 

[No  paragraphs  in  this  vol.  of  the  Digest] 

XXVII.  Transfer 436 

[No  paragraphs  iu  this  Vol.  of  the  Digest] 

XXVIII.  Trustees 436 

See  also  BUILDING  SOCIETIES,  No.  1  ; 
Companies,  No.  11  ;  Compulsory 
Purchase,  No.  3  ;  Dependencies, 
No.  21  ;  Practice,  No.  37;  Rent- 
Charges,  No.  1  ;  Settlements, 
No.  18. 

I.  ACCOUNTS. 

[No  paragraphs  in  this  vol.  of  the  Digest] 
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II.  ASSIGNMENTS. 

(No  i)aiagniii)is  in  this  vol.  of  Uie  Digest.) 

HI.  CONSTRUCTION  AND    OPERATION. 

l\o  i.ara-rai.lis  in  this  vol.  of  the  Di-est.] 

IV.  EQUITABLE  MORTGAGES. 

(a)  General. 

[ho  paragrajilis  in  this  vol.  ol  the  Digest.] 

(b)  By  Deposit. 

[No  paragraphs  in  tliis  vol.  of  the  D'pest.] 

V.  EQUITY  OF  REDEMPTION. 

1.  PurcluiiiP — Confiiipi-iit  lifrcrnionary  Interest 
— Implied  LiahlWji  of  I'urrluixer  to  Indemnify 
Vendor  against  Moiiyaije  Debt — Interest  Vest- 
ing in  Possession  —  Express  Indemnity — Ex- 
clusion of  Implied  Indemnity. 1^ — The  application 
of  the  general  rule  in  equity  which,  in  the 
absence  of  express  contract  to  the  contrary, 
throws  upon  the  purchaser  of  an  equity  of 
redemption  the  implied  obligation  of  indem- 
nifying the  vendor  against  liability  under  the 
mortgage  deed  may  be  negatived  by  the  cir- 
cumstances of  the  case  and  by  the  relations  of 
the  parties  as  expressed  in  the  purchase  deed. 

Where  the  deed  of  assignment  of  an  equity 
of  redemption  provides  for  an  express  and 
limited  indemnity,  the  fuller  indemnity  which 
might  otherwise  be  implied  is  excluded. 

Decision    of    Eve.    J.    ([1911]    1    Ch.    6G9 ; 

80  L.  J.  Ch.  3.Si  :  104    L.  T.  G32  ;  27  T.  L.  R. 

306  ;  55  Sol.  Jo.  408)  affirmed. 

Mills  v.  United  Counties  Bank,  Ld.,  [1911] 

[W.  N.  212  ;  28  T.  L.  R.  40— C.  A. 

VI.  FIXTURES. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  FORECLOSURE. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

VIII.  FRAUD. 

[No  paragi-aphs  in  this  vol.  of  the  Digest.] 

IX.  FURTHER  ADVANCES. 

2.  Priority — Meryer — lieconreyancp  and  iNVw 
Morti/nyi'  irit/ioitt  Notice  of  Inter mrdii/te  Charqe 
—Eirrrf  of  llelease  of  Part  of  Seenrity.']-0.  'in 
1900  mnrtuaLied  the  Lower  Brow  Farm"  to  A.,  and 
in  lyoi  he  gave  M.  a  collateral  security  on  the 
same  property  and  on  the  Gibbett  Street  property 
(on  which  M.  had  already  a  first  mortgage  for 
£500).  Ill  1905  O.  gave  A.  a  further  charge  on 
the  Lower  Brow  Farm.  In  1907  O.  agreed  to 
sell  this  farm  to  L.,  who  obtained  the  inoney  to 
]iay  off  A.'s  mortgage  from  F.,  L.  supplying'  the 
money  required  to  [layoff  A.'s  further  charge. 
The  transaction  was  carried  out  by  (1)  a  recon- 
veyance by  A.  to  0.  fi-ee  from  A.'s  mortgage  and 
further  charge,  (2)  a  conveyance  by  O.fo  L.,  and 
(3)  a  mortgage  by  L.  to  F.  Neither  L.  nor  F. 
had  knowledge  or  notice  of  M.'s  further  charge, 
the  fact  of  the  existence  of  which  was  suppressed 
by  0.      Both  the  properties  were   in  Yorkshire 


and  all  the  securities  were  duly  registered  in  the 
West  Riding  Registry.  M.,  O.,  and  L.  in  1910 
arranged  that  L.  should  purchase  the  Gibbett 
Street  property  for  £500,  of  which  he  paid  M. 
£50,  the  balance  being  advanced  by  a  building 
society.  M.  transferred  the  balance  of  £450  due 
to  him  to  the  society,  and  conveyed  to  it  the 
Gibbett  Street  property  subject  to  a  new  proviso 
for  redemption  but  freed  from  all  claims  under 
M.'s  collateral  security  of  1901.  O.  then  con- 
veyed the  equity  of  redcraittion  to  Ij. 

Held— (1)  that  A.'s  mortgage  and  further 
charge  on  the  Lower  Brow  Farm  had  not  merged 
by  the  transaction  of  1907,  but  that  F.  s  security 
had  priority  over  M.'s  collateral  security  of  1901  ; 
but  (2)  that  the  release  in  1910  of  the  Gibbett 
Street  property  by  M.  from  that  security  would 
not  disentitle  him  to  enforce  his  charge  on  the 
Lower  Brow  Farm. 

Toulmin  v.  Steere  ((1817)  3  Mer.  210)  dis- 
tinguished. 

The  subject  of  merger  of  cliarges  considered. 
Manks   r.  Whiteley,  [1911]    2   Ch.    448;    80 
[L.  J.  Ch.  696  ;  1U5  L.  T.  501~rarker,  J. 

X.  GENERAL. 

3.  Mortyaye  of  land  suhjert  to  Bent-eliarge — 
Possession  of  Land  not  tahen  hy  Mortyngee— 
LiahUity  of  Mortgagee  for  Pent — Terre  Tenant — 
"  Possessionr'\ — A  mortgagee  in  fee  of  laud  which 
is  subject  to  a  rent-charge  is  personally  liable  to 
pay  the  rent-charge  although  he  has  never  been 
in  possession. 

CUNDIFF  r.  FiTZSIMMONS,  [1911]  1   K.  B.  513  ; 
[80  L.  J.  K.  B.  422  ;  103  L.  T.  811. 
See  S.  C.  under  Rent-Charges,  I. 

XL  INTEREST. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

XII.  LEASES. 

4.  Mortgage  ly  Sub-demise  of  Pegistered 
Leaseholds — Sale  under  Statntory  Power  — 
Bnty  of  Vendor  to  Place  Himself  on'the  Peifister 
—Land  Transfer  Act,  1897  (60  &  61  Vict.'c.  65, 
5.  16  (2).] — A  mortgagee  of  leaseholds  under 
a  mortgage  by  sub-demise  selling  his  sub-term 
under  his  statutory  power  of  sale  is  not  a  vendor 
of  registered  land  within  the  meaning  of  sect.  16, 
sub-sect.  2,  of  the  Land  Transfer  Act,  1897,  if 
no  person  has  been  registered  as  proprietor  of 
the  sub-term,  even  though  the  land  has  been 
placed  upon  the  register  by  the  per.son  entitled 
to  the  leasehold  reversion  on  his  sub- term. 

In    re    Voss   and    Saunders's    Contract, 
[1911]   1   Ch.  42  ;  80  L.  J.  Ch.  33  ;  103  L.  T. 
493  ;  55  Sol.  Jo.  12— Warrington,  J. 
See  S.  C.  Real  Property,  No.  2. 

5.  Mortyaye  hy  Sub-demise  —  Concurrent 
Leases — Validity  of  Second  Lease — Li'yal  Term — 
Surrender  —  Satisfied  Terms  Act,  1845  (8  &  9 
Vict.  c.  112),  s.  2.] — A  second  mortgage  by 
demise  of  leasehold  premises  for  a  term  concurrent 
with  that  granted  under  a  prior  mortgage  is  not 
a  mere  equitable  charge,  but  passes  a  legal  term, 
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XII.  Leaaea— Continued. 

which  is  an  incumbrance  for  the  discharge  of 
which  a  formal  surrender  under  seal  is  necessary. 
The  term  passed  by  a  second  mortgage  by 
demise  does  not  become  a  satisfied  term  under 
sect.  2  of  the  Satisfied  Terms  Act,  IS-lo,  when 
the  money  due  under  the  mortgage  is  paid  off 
without  formal  surrender. 
In  he  Moore  and  Hulme's  Contract,  56  Sol- 
[Jo.  89— Joyce,  J- 

6.  Truant  in  Occupation  of  Property  Fropuxed 
to  he  Mortgacjed — No  Inquiry  of  Tenant  hy  Pro- 
posinff  Mortgayee — Rent  Paid  in  Advance.'] — By  a 
lease  in  writing  a  house  was  demised  to  the 
defendant  for  a  term  of  four  years  at  a  yearly 
rent  ]iayable  quarterly ;  and  the  defendant 
entered  under  the  lease.  Soon  after  the  com- 
mencement of  the  term  the  lessor  agreed  to 
accept,  and  the  defendant  paid,  a  lump  sum  in 
satisfaction  of  all  rent  reserved  by  the  lease 
during  the  term.  The  lessor  then  mortgaged 
the  premises  to  the  plaintiff.  The  plaintiff  knew 
nothing  of  the  payment  of  rent  in  advance  by 
the  defendant,  and  had  only  seen  the  counter- 
part lease  ;  but  she  had  made  no  inquiry  of  the 
defendant  before  the  mortgage  was  completed. 

Held — that  the  plaintiff  was  bound  by  the 
arrangement  made  between  the  defendant  and 
tlie  lessor,  and  could  not  recover  fiom  the 
defendant  any  part  of  the  rent  reserved  by  the 
lease. 
Green  r.  Rheinberg,  lOi  L.  T.  149— C.  A. 

7.  Mortqagee.  tailing  Poste.^Hwn  —  Pent  in 
Arrear— Judicature  Act,  1873  (36  &  87  Vict. 
c.  66),  .S-.  25  (5) — Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict.  c.  41), 
s.  10.]— The  principle  of  Moss  v.  Gallimore 
((1779)  1  Doug.  279),  and  Rogers  v.  Hum- 
phreys ((1835)  4  Ad.  &  E.  299),  that  the 
mortgagor  is  in  possession  and  receives  the 
rents  of  the  mortgaged  property  only  by  leave 
of  the  mortgagee,  and  the  mortgagee  is  the 
reversioner  expectant  on  leases  of  the  mort- 
gaged property  and  is  entitled  on  taking 
possession  of  it  to  all  arrears  of  rent  in  respect 
of  leases  made  before  the  date  of  the  mort- 
gage, or  subsequently  thereto  by  authority 
of  the  mortgagee,  is  not  affected  by  the  pro- 
visions of  sect.  25,  sub-sect.  5,  of  the  Judi- 
cature Act,  1873,  or  sect.  10  of  the  Convey- 
ancing Act,  1881,  which  deal  with  procedure 
only. 

In  re  Ind,  Coope  &  Co.,  Fisher  v.  The  Com- 

[PANY,  Knox  v.  The  Company,  Arnold  v. 

The  Company,  [1911]  2  Ch.  223  ;  80  L.  J. 

Ch.    G61  ;      105    L.    T.    356  ;     55    Sol.    Jo. 

600— Warrington,  J. 

See  S.  C.  Companies,  No.  11. 

XIII.  MARRIED   WOMEN. 

See  Husband  and  Wife,  No.  2. 

XIV.  PARTNERSHIP. 

[No  paragraphs  in  tliis  voL  of  the  Digest.] 


XV.  PAYMENTS. 

See  also  No.  16,  infra  ;  TRUSTS,  No.  5. 

8.  Delicery  of  Executed  Reconveyance  wpon 
Payment  of  Moneys  Dne.'] — A  mortgagor  is 
entitled  to  have  an  executed  reconveyance  of 
the  mortgaged  properties  handed  over  to  him 
at  the  time  when  he  repays  what  is  due  on  the 
mortgage. 

Walher  v.  Jones  ((1860)  L.  R.  1  P.  C.  50,  61) 
followed. 

RouRKE  V.  Robinson,  [1911]  1  Ch.  480  ;  80  L.J. 
[Ch.  295  ;  103  L.  T.  895— Warrington,  J. 

9.  Notice  hy  3Iortgagee  to  Mortgagor  to  Repay 
Princijjal  —  Failure  by  Mortgagor  to  Repay 
Money  on  Day  Named — Liability  of  Mortgagor 

for  Further  Interest.']  —  Where  a  mortgagee 
gives  notice  to  the  mortgagor  to  pay  oS.  the 
mortgage,  and  the  mortgagor  fails  to  do  so 
on  the  date  named  in  the  notice,  but  imme- 
diately afterwards  tenders  the  principal  and 
interest,  the  mortgagor  is  not  liable  to  pay 
an  additional  six  months'  interest. 

In  order  to  avoid  payment  of  any  interest 
after  his  tender  of  the  principal  has  been 
improperly  rejected,  the  mortgagor  must 
either  pay  the  money  into  Court,  if  there  is 
any  proceeding  in  which  that  can  be  done, 
or  he  must  keep  the  monej'  ready  and  either 
make  no  profit  out  of  it,  or  if  he  does  make 
a  profit,  for  example  by  getting  interest  from 
a  banker,  he  must  account  for  same  to  the 
mortgagee. 

Bartlett  v.   FranliUn  ((1807)  30  L.   J.   Ch. 
671)   distinguished. 
Edmondson  v.  Copland,   [1911]  2  Ch.  301  ; 

[80  L.  J.  Ch.  532  ;  105  L.  T.  8  ;  27  T.  L.  R. 
446  ;  55  Sol.  Jo.  520— Joyce,  J. 

XVI.  POLICIES  OF  LIFE  ASSURANCE. 

[No  parayraplis  in  tliis  vol.  of  tlie  Digest.] 

XVII.  POWER  OF  SALE. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

XVIII.  PRACTICE. 

See  also  Nos.  15,  16,  infra. 

10.  Payment  of  Mortgage  Debt — Refusal  of 
Mortgagee  to  Reconcey  —  Appointment  of 
Master  to  Reconvey — Order — 'Trustee  Act,  1893 
(56  &  57  Vict,  c."  53),  ss.  26,  33.]— Where  a 
mortgagee  refuses,  upon  the  payment  off  of 
the  mortgage  debt,  to  reconvey  the  mortgaged 
property,  the  Court  may  appoint  a  Master  to 
execute  the  reconveyance  on  his  behalf. 
Holme  v.  Fieldsend,  [1911]  W.  N.  Ill  ;  55 

[Sol.    Jo.    652 — Warrington,    J. 

11.  Order  for  Posse.<ssion — Delivery  of  Possession 
hy  Mortgagor  to  Mortqaqee — Exercise  of  Juris- 
diction—R.  8.  C.  (/.),  Ord.  55,  r.  l—R.  S.  C,  Ord. 
55,  r.  5a.] — The  words  "delivery  of  possession 
by  the  mortgagor  "  in  R.  S.  C.  (1.),  Ord.  55,  r.  7, 
are  not  to  be  read  as  merely  ancillary  to  a  sale 
ordered  by  the  Court. 

The  Court  will  in  a  proper  case  make  an  order 
for  the  delivery  of  possession  of  the  mortgaged 
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XVIII.  TT&ctice—CoiifiHued. 

premises   ))y  the   mortKiv.ii;<)f  to   the   mortgagee, 
apart  from  any  proceedings  for  sale. 

Sonhle,  such  an  order  will  not  be  made  as  a 
matter  of  course. 

Bank  ok  Iuhland  r.  Slattery,  [1911]  1  I.  R. 
I  33— Meredith,  M.R.,  Ireland. 

12.  Action  for  Salr  In/  I'ul-oir  Mort,i<iiice— 
Notice— Service  of  (hull  r  on  I'rior  J/orfi/di/rc  — 
Application  for  i,o(li/ii/<'/il  of  'rith'-dft'ds—It.  S.C. 
ilr.'),  190.5,  Ord.  I'l!,  r.  40.]— Ord.  IG,  r.  40, 
applies  in  the  case  of  an  order  for  sale  of  lands 
made  in  an  action  brought  by  a  puisne  mortgagee 
against  the  mortgagor  for  the  sale  of  the  mort- 
gaged lands,  and  the  Court  has  jurisdiction  under 
this  rule  to  direct  the  prior  mortgagee  to  be 
served  with  notice  of  the  order. 

A  prior  mortgagee  having  been  served  with 
notice  of  the  order  for  sale,  the  plaintiff  applied 
for  an  order  that  the  prior  mortgagee  should 
lodge  the  title-deeds  in  his  possession  in  Court, 
and  that  they  should  be  delivered  to  the 
plaintiff's  solicitors  :  the  prior  mortgagee  was 
willing  to  produce  the  deeds  and  let  copies  be 
taken  pursuant  to  sect.  16  of  the  Conveyancing 
Act,  1881.  No  steps  had  been  taken  under  the 
order  of  sale. 

The  Court,  having  regard  to  the  offer  of  the 
prior  mortgagee,  declined  to  make  any  order. 

Armstrong  r.  Dixon,  [1911]    1    I.  R.  435— 
[Meredith,  M.R.,  Ireland. 

XIX.  PRIORITIES. 

See  No.  2,  aii/iro. 

(a)  General, 

[No  i^aragraplis  in  this  vol.  of  the  Digest.] 

(b)  Notice. 

[No  paragraphs  In  tins  vol.  of  the  Digest.] 

(c)  Possession  of  Title  Deeds. 

[No  paragraiihs  in  this  vol.  of  the  Digest.] 

XX.  RECEIVER. 

See  Metropolis,  No.  18. 

XXI.  REDEMPTION. 

See  also  No.  IG,  -infra. 

(a)  Accounts  and  Costs. 

See  also  No.  1"),  Infra. 

13.  Payment  hij  Jilorti/aijor  of  Moneys  Due— 
Refusal  hy  Mortyayee  to  Deliver  Executed 
Reconveyance — Cost.'i  of  Redemption  Action.'] — 
—A  mortgagee  who  refuses  to  hand  over  an 
executed  reconveyance  of  the  mortgaged  pro- 
perties when  the  moneys  due  to  him  are 
tendered,  and  thus  occasions  a  redemption 
action,  will  not  be  allowed  interest  and  costs 
subsequent  to  the  date  of  tender  and  will 
have  to  pay  the  costs  of  the  action. 

Cotterell  v.   Stratton  ((1872)  L.   R.   8  Ch. 
295,  302)  followed. 
RouEKE  V.  Robinson.  [1911]  1  Ch.  480;    80 

[L.  J.  Ch.  295  ;     103  L.  T.  895— Warring- 
ton, J. 


(b)  Clogging. 

14.  Chartered  Company — Behentnres — E.cclu- 
sire  Licence  to  }\'orIi  Diamond  Mines.] — The 
respondents,  a  chartered  company,  contracted, 
"  in  consideration  of  the  assistance  rendered  and 
to  be  rendered"  by  the  appellants,  to  grant  to 
the  appellants  an  exclusive  licence  to  work  all 
diamondiferous  mines  in  the  respondents'  terri- 
tories. At  that  date  the  respondents  owed  the 
appellants  £112,000,  and  it  was  agreed  that,  in 
lieu  of  repayment  of  this  and  of  a  proposed 
further  advance  of  £100,000,  debentures  should 
be  issued  as  a  floating  charge  on  all  the  respon- 
dents' property. 

Held — that  the  agreement  to  grant  the  exclu- 
sive licence  was  not  part  of  the  mortgage  transac- 
tion under  which  the  debentures  were  issued  to 
the  appellants,  and  that  it  was  not  invalid  as 
being  a  clog  on  the  equity  of  redemption. 

Decision    of    C.    A.    ([1910]    2    Ch.  502  ;    80 
L.   J.   Ch.   65  ;  103  L.   T.  4  ;  2G  T.   L.  K.  51)1  ; 
54  Sol.  Jo.  679)  reversed. 
De   Beers    Consolidated    Mines,    Ld.     r. 

[British  South  Africa  Co.,  [1911]  \V.  N. 

245  ;  28  T.  L.  R.  114  ;  56  Sol.  Jo.  175— H.  L. 

See  S.  C.  under  Companies,  IX.  (a). 

(c)  Consolidation. 

[No  paragraphs  in  this  vol.  of  ihe  Digest.] 

XXII.  RESTRICTIVE  COVENANTS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXIII.  SALE. 

15.  Realisation  of  Security — Surplus — Action 
for  Account  —  Action  in  Nature  of  Redemp- 
tion Action — Mortyagee's  Costs — Discretion  of 
Court.]  —  The  rule  that  .a  mortgagee  is  en- 
titled by  cont«ract  to  the  costs  properly  inci- 
dent to  a  redemption  action  does  not  apply  to 
an  action  for  account  against  the  mortgagee 
after  he  has  realised  his  security  by  sale. 

Tanmr  v.  Heard  ((1857)  23  Beav.  555)  and 
Charles  v.  Jones  ((1887)  35  Ch.  D.  544)  fol- 
lowed. 
Williams  v.  Jones,  55  Sol.  Jo.  500— Eve,  J. 


XXIV.  SETTLED   LANDS. 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

XXV.  SOLICITOR  MORTGAGEE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXVI.  SURETY. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXVII.  TRANSFER. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXVIII.  TRUSTEES. 

See  also  Settlements,  No.  24;  Trustees, 

Nos.  9,  10. 

16.   Trustee  Mortgagees — Notice  to  Pay  Off^ 

Re- Conveyance — Inability  to  Gice  Legal  Estate, 

Owing  to  Absence  if  Mortgagee — Liability  for 

Cost   of    Order  to    ^'est   Legal   Estate   in   New 
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XXVIII.  Trnstees— Co nf'umed. 
2'rvstee — Tender  of  Principal  and  Interest  by 
Mortgagor — Failure  to  Re- Convey  Legal  Estate 
— Llablllt y  for  Interest  After  Bate  of  Tender.'] — 
A  mortgagor  received  notice  to  pay  off  the  mort- 
gage. The  disappearance  of  one  of  two  joint 
mortgagees  had  made  it  impossible  for  the  re- 
maining mortgagee  to  get  in  the  legal  estate 
without  a  vesting  order.  The  mortgagor's 
solicitor  made  a  tender  of  principal  and  interest 
to  the  managing  clerk  of  the  mortgagee's  solicitor, 
who,  in  his  employer's  absence,  had  no  instruc- 
tions to  receive  it,  the  tender  being  accompanied 
by  a  demand  for  the  immediate  re-conveyance  of 
the  legal  estate. 

Held — that  in  the  absence  of  any  misconduct 
by  tlie  remaining  mortgagee,  the  costs  of  obtain- 
ing the  vesting  order  were  properly  chargeable 
to  the  mortgagor  ;  and  that  a  tender  made  under 
those  conditions  was  not  a  valid  tender  for  the 
purpose  of  relieving  the  mortgagor  from  payment 
of  interest  after  date  of  tender. 

Webbe  1-.  Ceosse,  55  Sol.  Jo.  177 — Parker,  J. 


MORTMAIN   ACTS. 

Set'  Charities  ;  Real  rROPEETi"-. 


MOTOR  CARS. 

Sir  .Metropolis,  Nos.  11,  12,  13  ; 
Revenue,  No.  5  ;  Street  Traffic, 
II. 


MUNICIPAL     CORPORA- 
TIONS. 

Six  Local  Government. 


MUSIC   HALLS. 


See     Theatres,    Music    Halls    and 
Shows. 


MUSICAL  COPYRIGHT. 

See   Copyright    and    Literary    Pro- 
perty. 


NAME. 


See  Trade  Marks  and  Trade  Names 
Wills. 


NATAL. 

See  Dependencies  and  Colonies. 


NATURALISATION     AND 
DENIZATION. 

See  Aliens. 


NAVIGABLE   WATERS. 

See  ABATERS  AND  Watercourses. 


NAVIGATION. 

See  Shipping  and  Navigation. 


NAVY. 

See  Koyal  Forces. 
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See  also  Animals,  Nos.  2,  4  ;  Bailment, 
No.  1  ;  Building  Contracts,  No.  1  ; 
Estoppel,  No.  2  ;  Master  and 
Servant,  Nos.  38,  124,  125  ;  Mines, 
Nos.  1,  2;  Nuisance,  No.  2  ;  Scot- 
tish Law,  No.  5  ;  Shipping,  No.  4  ; 
Tramways,  No.  2. 

I.  CONTRACTORS  AND  SUB-CONTRACTORS. 

1.  PuhUc  Body — Contract  for  Blscharye  of 
Buty — Liability  for  Contractor's  JVeqligenee — ■ 
Public  Health  Act,  1875  (38  k.  39  Vict.  c.  55), 
ss.  42,  45.]— The  Beaconsfield  Rural  DLsti-ict 
Council  had  undertaken,  under  i)owers  given 
to  them  by  the  Public  Health  Act,  1875,  the 
cleansing  of  cesspools  in  part  of  tlieir  district. 
They  entered  into  a  contract  with  II.  tliat  he 
should  keep  the  ce-sspools  clear.  The  con- 
tract did  not  contain  any  express  provision  a-s 
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I.  Contractors  and  SiihcontrsLCtors— dm fititwil . 
to  disposal  of  the  sewage  matter  emptied  out 
of  the  ce.ss2:)0ols.  H.'s  men  had  without  leave 
deposited  the  sewage  on  the  land  of  the  plain- 
tills,  who  brought  an  action  against  the  council 
and  II.    for   damages. 

Held— that  the  council  had  a  duty  to  dis- 
pose of  the  sewage,  and  on  the  construction  of 
the  special  contract  they  had  not  contracted 
with  II.  for  the  discharge  of  this  duty  and 
were  still  liable  for  its  not  being  discharged. 

Held,  pcrHncUey,  L.  J.— that  even  if  they 
had  contracted  for  "the  discharge  of  this  duty 
they  would  have  remained  liable  to  the  plain- 
tiffs for  the  contractor's  failure  to  perform  the 
duty. 

Decision  of  Joyce,  J.  (27  T.  L.  R.  319  ;  9 
L.  G.  R.  421)  affirmed. 

Robinson   v.    Beaconsfield   Rural   District 

[Council,  [1911]  2  Ch.  188  ;  80  L.  J.  Ch. 

647  ;    105    L.    T.    121  ;    75   J.    P.    353  ;    27 

T.   L.   R.   478  ;    9   L.   G.   R.   789— C.   A. 

II.  CONTRIBUTORY  NEGLIGENCE. 

(X.)  paiayraiilis  in  tliis  vol.  of  tlie  Digest.] 

III.  DANGEROUS   EMPLOYMENT. 

[Xo  paia.i^iaplis  in  tliis  vol.  of  the  Digest. 

IV.  DEFECTIVE  PLANT. 
.Set'  Mines,  No.  2. 

V.  LOCAL  AUTHORITIES. 

Src    also    No.    1,    supra;    Metropoli.s, 
Nos.   20,    21. 

2.  Local  Education  Authority — Conveyance  of 
Children  to  School  —  Contract  for  Convey - 
ance — Injury  to  Child — Education  Act,  1902 
(2  Edw.  7,  c.  42),  s.  23  (1).]— The  appellant, 
a  girl  of  about  thirteen  years  of  age,  was  a 
pupil  at  a  school  maintained  and  kept  by 
the  defendants  as  the  local  education  autho- 
rity. The  defendants,  acting  under  the  powers 
conferred  upon  them  by  sect.  23  (1)  of  the 
Education  Act,  1902,  entered  into  an  agree- 
ment with  a  contractor  for  the  conveyance  to 
the  school  of  children  living  more  than  two 
miles  distant  from  the  school.  The  contractor 
duly  provided  a  conveyance,  but  it  was  not 
accompanied  by  a  conductor  or  any  other 
adult  person  than  the  driver.  The  appellant, 
who  only  lived  about  a  mile  from  the  school, 
was  invited  by  the  school  attendance  officer  or 
was  permitted  by  the  driver  to  use,  and  did  in 
fact  use,  the  conveyance  thus  provided.  While 
being  so  conveyed  she  was  injured  by  falling  off 
the  step  at  the  rear.  In  an  action  for  damages 
brought  by  her  against  the  education  authority, 
the  jury  found  that  the  injuries  were  due  to  tlie 
negligence  of  the  driver,  and  the  non-provision 
of  a  conductor  for  the  vehicle.  The  jury  also 
found  that  the  appellant  was  carried  by  consent 
of  the  education  authority. 

Held — that  the  education  authority  were 
liable  to  the  appellant  on  the  ground  that,  having 
}irovided  a  vehicle,  it  was  their  duty  to  see  to  the 
safety  of  the  children  using  it. 


Decision  of  C.  A.  (74  J.  P.  305  ;  8  L.  G.  R.  710) 
reversed. 
Shrimpton     v.      Hertfordshire     County 

[Council,   104  L.  T.    145 ;    75  J.   P.  201  ; 

27  T.  L.  R.  251  ;  55   Sol.  Jo.  270  ;  9  L.  G.  R. 
397  ;  48  8c.  L.  R.  737— H.  L. 

3.  Local  Education  Authority — Accident  to 
Child— Liability  of  Teacher.]~The  plaintiff,  a 
child  of  fourteen,  was  being  educated  at  a  public 
elementary  school  under  the  control  of  the 
defendant  corporation  as  local  education 
authority.  The  defendant  Martin  was  a  teacher 
in  the  school,  who  had  charge  of  the  plaintiff. 
In  obedience  to  the  teacher's  request  the  plaintiff 
poked  afire  and  opened  a  damper  in  the  teacher's 
room,  and  in  doing  so  her  apron  caught  fire  and 
she  was  injured.  In  an  action  for  negligence,  a 
jury  found  that  the  teacher's  request  was  not 
reasonable,  and  gave  a  verdict  for  the  plaintiff. 

Held— that  the  teacher  was  liable,  and  that 
the  education  authority  were  also  liable  inas- 
much as  the  teacher  was  put  by  them  in  a  posi- 
tion in  which  it  was  intended  that  her  commands 
should  be  obeyed  by  the  children,  and  therefore 
that  the  education  autliority  were  responsible 
for  the  order  given  by  her. 

Decision    of    Lawrance,    J.    (75    J.    P.    135  ; 

27  T.  L.  R.  165  ;  9  L.  G.  R.  156)  reversed  in  part. 

Smith     v.     Martin    and     Kingston-upon- 

[Hull  Corporation,  [1911]  2  K.  B.  775  ; 

80   L.   J.    K.    B.    1256  ; "  105    L.    T.   281  ;    27 

T.    L.    R.    468  ;    55    Sol.   Jo.    535 ;    sub   noni. 

Smith  v.  Hull  Corporation  and  Martin, 

75  J.  P.  433;  suh  no/it.  Martin  r.  Smith, 

Smith  v.  Martin  and  Hull  Corporation, 

9  L.  G.  R.  780— C.  A. 

4.  Local  EducationAuthority — Leaving  Danger- 
ous Material  Unguarded  in  School  Playground — 
Injury  to  Child— Liahilit y  of  KducationAuthority 
and  Contractor']. — A  cnni  iintor.  who  was  to 
carry  out  certain  repairs  at  a  public  elementary 
school,  left  a  quantity  of  rough  stuff'  composed  of 
sand  and  lime  in  a  truck  in  a  corner  of  the 
school  playground.  Tlie  headmaster  of  the  school 
gave  instructions  to  the  school  caretaker  to  have 
the  stuff  removed,  as  he  consiilered  it  was 
dangerous,  and  the  caretaker  telephoned  to  the 
contractor  asking  him  to  remove  it.  The  stuff, 
however,  was  not  removed.  When  the  boys  came 
out  of  school  the  stuff  was  left  unguarded,  and 
one  of  the  boys  threw  a  portion  of  the  stuff  at 
the  plaintiff,  who  wasalsoascholar  at  the  school, 
injuring  his  eye.  In  an  action  by  the  plaintiff 
against  tlie  education  auth(jrity  and  the  contractor 
for  damages  : — 

Held — that,  there  was  evidence  upon  which 
the  jury  could  find  that  both  the  education 
authority  and  the  contractor  had  been  guilty  of 
negligence. 

Jackson    v.  London    County  Council  and 
Chappel,  28  T.  L.  R.  66— Bray,  J. 

5.  Defective  Stop-coch  Box  in  Pavement — Duty 
of  Water  Board.'] — The  plaintiff  was  injured  by 
catching  her  foot  in  one  of  the  defendant's  stop- 
cock boxes  placed  in  the  pavement.  In  an 
action   claiming   damages    in   respect   of    those 
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V.  Local  Authorities — Continued. 
injuries  it;  was  proved  that  it  was  the  practice  of 
the  defendants  to  fill  up  the  space  between 
the  top  of  the  stop-cock  and  the  pavement 
with  a  wisp  of  straw.  The  instructions  of 
the  defendants  were  that  the  whole  of  the  boxes 
should  be  rewadded  when  necessary  three  times 
a  year.  At  the  time  of  the  accident  to  the 
plaintiff  there  was  no  proper  wisp  of  straw  over 
the  stop-cock,  and  on  the  evidence  the  judge 
came  to  the  conclusion  that  a  sufficient  wisp  of 
straw  had  not  been  put  in  on  the  last  occasion 
when  the  stop-cock  box  was  dealt  with  by  the 
defendants. 

Held — that  the  plaintiff  was  entitled  to 
recover,  inasmuch  as  the  stop-cock  box  was  in 
fact  dangerous  through  not  having  the  protec- 
tion which  the  public  had  become  accustomed  to 
expect,  due  to  the  failure  of  the  defendants  to 
put  a  sufficient  wisp  of  straw  in  the  hole. 

Held,  fuutheu— that  there  was  a  duty  on 
the  defendants  to  keep  the  plugging  of  the  stop- 
cock box  in  order. 

BosENBAUM  r.  Metropolitan  Water  Board, 
[103  L.  T.  284  ;  74  J.  V.  378  ;  26  T.  L.  R.  510 ; 
8  L.  G.  R.  73.5— Channell,  J. 
On   appeal,   the    Court   of   Appeal,    being   of 
opinion  that   the  question  could  not  be  satis- 
factorily  determined    on   the  judge's    findings 
of  fact,  ordered   a  new  trial — 103  L.    T.    739  ; 
75  J.  P.  12  ;   27  T.  L.  R.  103  ;  9  L.  G.  R.  315— 

C.  A. 

6.  Dffrctirr  Sf,i/i-rork  Box  in  Pavement  — 
Ohlujiition  of  \V,ifrr  Hoard— Met ropolitan  Water 
Board  {rharijei)  Art,  1907(7  Edw.  7,  c.  clxxi.), 
s.  8.] — The  plaintiff  caught  her  foot  in  a  defective 
stop-cock  box  in  a  street  outside  a  house,  and  fell 
and  sustained  injuries.  The  stop-cock  box  in 
question,  which  had  been  constructed  in  the 
time  of  the  defendants'  predecessors,  was  con- 
nected with  the  communication  pipe  which 
carried  the  supply  of  water  from  the  defendants' 
main  to  the  house  outside  which  the  accident 
occurred. 

Held— that  sect.  8  of  the  Metropolitan  Water 
Board  (Charges)  Act,  1907,  applied,  and  that 
the  defendants  were  not  liable  for  the  non-repair 
of  the  stop-cock  box. 

Decision  of  Div.  Ct.  ([1911]  1  K.  B.  84^5;  80 
L.  J.   K.   B.  .521  ;  104  L.  T.  385;  75  J.  P.  174  : 
27  T.  L.  R.  258  ;  55  Sol.  Jo.  330  ;  9  L.  G.  R.  307) 
reversed. 
Batt  v.  Metropolitan  Water  Board,  [1911] 

[2  K.  B.  965  ;  80  L.  ,J.  K.  B.  1354  ;  105  L.  T. 

496  ;  75  J.  P.  545  ;  27  T.  L.  R.  579  ;  55  Sol.  Jo. 
714  ;  9L.  G.  R.  1123— C.  A. 
Sec  S.  C,  under  Metropolis,  X. 

7.  Fire-plug  —  Marh  not  Indicating  Correct 
Position  of  Fire-plug— Fire-i)lug  in  Private 
Boad  Covered  up  —  Fire  —  Damage  — 
Liability  of  Local  Authority— Public  Health 
Act,  1875  (38  &;  39  Vict.  c.  55),  s.  66.]— 
In  a  road  which  had  not  been  taken  over  by 
the  local  authority  there  was  a  fire-plug,  which, 
however,  at  the  material  time  was  buried  in  the 
earth  to  the  depth  of  6  inches.  This  had  not  been 
lone  by,  or  with  the  knowledge  of,  the  defen- ' 


dants.  A  plate  with  the  letters  and  figures 
"  F.P.  22ft."  had  been  put  up  in  the  road  by  the 
defendants  (who  were  also  the  water  authority), 
but  the  fire-plug  was  some  feet  out  of  position 
in  relation  to  the  plate,  although  any  one 
following  the  line  from  the  plate  would  have 
seen  the  plug  had  it  not  been  covered  up.  A 
fire  having  broken  out  on  the  plaintiff's  premises, 
the  fire  brigade  arrived, 'but,  owing  to  the  diffi- 
culty of  finding  the  exact  position  of  the  fire- 
plug, the  efforts  of  the  brigade  to  extinguish 
the  fire  were  considerably  retarded,  and  the 
damage  to  the  plaintiff's  property  was  largely 
increased.  In  an  action  by  the  plaintiff  to 
recover  damages  from  the  defendants  for  breach 
of  duty  : — 

Held — that  the  putting  up  of  the  denoting 
plate  with  misleading  directions  thereon  was  an 
act  of  misfeasance,  and  as  it  had  caused  damage 
to  the  plaintiffs,  the  defendants  were  liable. 

Decision   of   Giantham,  J.  (75  J.   P.    17;    27 
T.  L.  R.  46  ;    8  L.  G.  R.  1118)  reversed. 
Dawson     v.     Bingley      Urban     District 

[Council,  [1911]  2  K.B.  149  ;   SOL.  J.  K.B. 

842  ;  104  L.  T.  659  ;  75  J.  P.  289  ;  27  T.  L.  R. 
308  ;  55  Sol.  Jo.  346  ;  9  L.  G.  R.  502— C.  A. 

8.  Ifighioay  —  Making  up  Boad  Leading  to 
Vnfenccd  Barhic  —  Misfraxance  or  S'on- 
fcasance — Hidden  Trap — Insufficient  Lighting — 
Injury  to  Person  Csing  Boad  hg  Falling  into 
Bavlne.] — The  plaintiff  while diivinn  in  a  motor- 
car, at  night,  along  S.  street  in  Manchester,  was 
injured  by  the  car  falling  over  into  a  ravine  at 
the  end  of  the  street  ;  and  in  respect  of  his 
injuries  he  sued  the  defendants  as  the  local 
authority.  S.  street  was,  in  1897,  dedicated  to 
the  public  by  the  then  owner,  and  about  1904 
the  defendants,  acting  under  their  statutory 
powers,  paved,  kerbed,  and  sewered  the  street. 
As  it  was  originally  laid  out,  it  led  up  to  the 
brink  of  a  deep  ravine,  which  was  not  fenced  at 
tlie  time  when  the  accident  occurred,  and  never 
had  been  fenced.  The  i)laintiff  did  not  know  of 
the  existence  of  the  ravine,  nor  was  he  warned 
by  sufficient  lighting,  or  otherwise,  of  the  danger. 
At  the  trial,  the  jury  found  that  the  road  as 
made  up  and  constructed  was  a  danger  to  per- 
sons lawfully  using  it ;  that  the  unfenced  ravine 
was  a  hidden  trap  to  persons  using  the  street ; 
that  the  defendants  in  opening  the  road  to  the 
public,  after  making  it  up  and  in  maintaining  it, 
did  not  take  proper  care  to  warn  the  public  of 
the  existence  of  the  danger  ;  that  the  pul)lic 
were  invited  )jy  what  the  defendants  had  done  to 
pass  along  the  whole  of  the  street  as  a  proper 
highway  ;  and  that  the  plaintiff  was  not  guilty 
of  contributory  negligence. 

Held — that  the  defendants  having  undertaken 
a  duty  with  regard  to  S.  street,  and  made  it  up 
and  opened  it  to  the  public  as  a  made-up  street, 
were  bound  to  exercise  due  care  and  have  regard 
to  the  safety  of  those  using  il^,  and  inasmuch  as 
they"  had  failed  in  this  duty  and  the  plaintiff 
had  suffered  damage  thereby,  they  were  liable  to 
him  for  the  damage  he  sustained. 
McClelland  v.  Manchester  Corporation, 

[1912]  1  K.  B.  118  ;  28  T.  L.  R.  21  ;  9  L.  G.  R. 
1209— Lush,  J. 
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V.  Local  Authorities — Continued. 

9.  I'lihl'ic  llhjhtnni  ~I)r\nl;>ng  Fountain— Un- 
safe Co/u/ifiiin  Li((I)ilitii  of  Municij)al  Corpora- 
tion for  Pc.r.son.al  ]njnric.<i."\ — During  the  progress 
of  a  Royal  procession  through  a  borough  a  man 
climbed  up  a  stone  drinking  fountain,  wliich 
belonged  to  the  defendants,  and  which  was 
situate  in  a  public  highway,  where  it  had  stood 
for  a  great  many  years,  and  dislodged  the  finial, 
or  top  stone,  which  fell  and  injured  a  boy  who 
was  standing  by.  In  answer  to  an  action  by  the 
boy  against  the  corporation  for  damages  for 
injuries  sustained  tiirough  the  defective  con- 
dition of  the  fountain,  the  defendants  denied 
negligence,  and  alleged  that  the  accident  was 
due  to  the  fountain  being  used  for  an  improi)cr 
purpose  which  they  could  not  have  anticipated. 
There  being  a  conllict  of  evidence  as  to  the  con- 
dition of  the  fountain,  the  jury  awarded  the 
plaintiff  £21  damages,  and  judgment  was 
entered  accordingly.  Upon  an  application  for  a 
new  trial  on  the  grounds  of  no  evidence  of 
negligence,  and  verdict  against  weight  of 
evidence  : — 

Held — that  the  question  was  for  the  jury  to 
decide,  and  tliat  there  was  ample  evidence  to 
justify  the  verdict. 

McLouGHLiN  V.  Wakrington  Corporation, 
[75  J.  P.  57— C.  A. 

10.  Ice  on  Street  —  Averment  of  Failure  to 
Bef/ulate  Floiv  of  Fountain  —  Belevancij.^ — A 
woman  slipped  on  a  piece  of  ice  whicli  had 
formed  on  the  pavement  near  a  fountain,  and 
fell,  sustaining  fatal  injuries.  Her  husband  and 
certain  of  her  children  raised  an  action  against 
the  magistrates  of  the  city,  who  had  sole  control 
of  the  fountain  and  the  cleansing  of  the  streets, 
in  which  they  averred  that  it  was  the  defenders' 
business  so  to  regulate  the  fountain  as  to  prevent 
an  overflow,  and  that  the  ice  must  have  been 
caused  by  an  overflow. 

Held — that  the  pursuers'  averments  were 
irrelevant. 

O'Keefe  v.  Lord  Provost  and  Magistrates 

[of  Edinburgh,    [1911]  S.  C.  18;    48   Sc. 

L.  li.  50— Ct.  of  Sess. 

11.  Electric  Exjilonion  in  Highway — Res  Ipsa 
Loquitur.] — The  plaintiff  when  walking  in  the 
public  highway  passed  close  to  an  electric 
lamp-post  beside  which  there  was  a  chamber 
sunk  into  the  street.  As  the  plaintiff  was 
passing  the  lamp  an  explosion  took  place 
underground  which  caused  the  metal  plate  to 
open  and  a  flash  to  emanate.  The  plaintiff 
sustained  personal  injuries  and  brought  an 
action  for  damages  for  negligence  against  the 
defendants  :  — 

Held— that  the  fact  of  the  explosion  having 
happened  was  'prima,  facie  evidence  of  negli- 
gence. 

Faerell  v.  Limerick  Corporation,  45  I.  L.  T. 
[169— Palles,  C.B.,  Ireland. 

VI.  LICENSEES  AND   VISITORS. 

[No  paragraphs  in  this  vol.  of  the  Digest.]  | 


VII.  LORD    CAMPBELL'S    ACT. 

[No  paragiaiiliS  in  tliis  vol.  of  the  Digest.) 

VIII.  ONUS  OF  PROOF. 

12.  Cattle  Strayinii  on  to  niijhiraij  J'nattcndeil 
—  Open  (late — I\o  Evidence  a.i  to  wlio  Opened 
Gate.'] — Cattle  strayed  through  an,  open  gate 
from  a  field  where  the  defendant,  the  occupier 
of  the  field,  kept  them,  on  to  a  highway,  at  or 
about  10.30  p.m.,  where  they  occasioned  an 
accident  to  the  plaintiff.  In  an  action  for 
damages  there  was  no  evidence  as  to  wlio  was 
the  person  who  opened  the  gate. 

Held — that  there  was  no  evidence  upmi  wliich 
tlie  county  court  judge  could  find  that  the 
defendant  either  by  an  act  of  his  own,  or  by  tlie 
neglect  of  a  duty  which  he  owed  to  tlie 
public,  produced  an  obstruction  of  the  highway 
by  his  cattle  ;  and,  tlieiefore,  that  judgment 
should  be  entered  for  the  defendant. 

Decision  of  Div.  Ct.  (10-i  L.  T.  4G0  ;  27  T.  L.  R. 
417  ;  55  Sol.  Jo.  500)  reversed. 

Ellis  r.  Banyakd,  28  T.  L.  R.  122  ;  '>i'>  Sol.  Jo. 
[i;5D— C.  A. 

IX.  PROXIMATE   CAUSE. 

See  No.  7,  supra ;  Estoppel,  No.  2. 

X.  RAILWAY  MANAGEMENT. 

13.  Action  for  i\"ef/lif/encc  Resulting  in  a  Colli- 
sion— Plaint  iff  «  Trespasser  and  not  a  Passenger 
— JMi  Breach  of  iJiitij  or  Cau.se  of  Action — 
Ontario.] — In  an  action  against  the  appellant 
railroad  company  for  damages  for  personal 
injuries  resulting  from  collision  caused  by  the 
negligence  of  tlie  appellants'  servants  it  ap- 
peared that  the  collision  took  place  on  tlie 
property  of  the  appellants  to  which  the  train 
carrying  the  plaintiff,  which  belonged  to 
another  company,  had  access  by  their  leave 
and  licence.  It  further  appeared  that  the 
plaintiff  was  a  trespasser  on  the  appellants' 
property  and  also  on  the  said  train,  which  to 
his  knowledge  was  not  at  the  time  in  use  as  a 
passenger  train  and  in  which  he  had  taken  up  a 
precarious  position  on  the  platform  and  step  of 
a  carriage  in  disobedience  of  a  bye-law  of  botli 
companies. 

Held — that  the  appellants   were  not  liable, 
for  no  breach  of  duty  had  been  shown. 
Grand  Trunk  Ry.  Co.  of  Canada  v.    Bar- 

[nett.  [1911]  A.  C.  361  ;  80  L.  J.  P.  C.  117  ; 

104  L.  T.  362  ;    27  T.  L.  R.  359  ;  48  Sc.  L.  R. 
1092-P.  C. 

14.  Level  Crcssing — Vehicular  Traffic  Duty 
of  liailway  Company.] — A  man  driving  a  horse 
and  cart  on  a  level  crossing  over  a  railway  was 
run  into  by  a  train  and  killed.  It  appeared 
that  the  driver  of  the  train  carried  out  the 
instructions  of  the  company,  and  that  he  was 
not  himself  guilty  of  negligence.  A  ]nTy 
found  that  the  crossing  was  habitually  used  for 
vehicular  traffic  to  the  knowledge  of  tlie  de- 
fendants without  hindrance  by  them,  that  the 
defendants  were  guilty  of  negligence  in  failing 
to  provide  sufficient  safeguards  for  vehicular 
traffic  having  regard  to  the  character  of  the 
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X.  Railway  Management — Contimied. 
neighbonrliood,    and  thiit  the  accident  was  the 
result  of  the  defendants'  negligence. 

Held — that,  where  there  was  a  locality  of 
this  kind,  it  was  a  question  for  the  jury 
whether  in  all  the  circumstances  the  railway 
company  took  proper  precautions,  and  as 
there  was  evidence  to  support  the  verdict  of 
the  jury,  it  should  stand. 

Per  Pickford,  J.^ — There  was  a  duty  upon 
the  railway  company  to  see  that  there  was 
nothing  in  the  nature  of  a  trajj  at  the  crossing, 
and  perhaps  also  the  obligation  of  taking 
proper  precautions  for  the  protection  of 
persons  using  the  crossing. 
Jenner  IK  South  Eastern  Ky.  Co.,  105  L.  T. 

[131  ;   75  J.  P.  419  ;   137  T.  L.  R.  445  ;   55 
Sol.  Jo.   553— Div.  Ct. 

15.  Lines  in  Dochyard — Shunting  Operations — > 
But II  to  Close  Dock  Gates  or  Gire  Warning.]  — 
A  railway,  company  owning  and  working  lines 
in  a  dockyard  is  under  no  obligation  before 
beginning  shunting  operations  to  shut  the  dock 
gates  opening  on  to  a  public  street,  or  to  give 
special  warning. 

Clakk  v.  North  British  Ky.  Co.,  49  Sc.  L.  Pi.  1 
[ — Ct.  of  Scss. 

XI.  TRESPASSERS. 

See  Xo.  13,  supra. 

XII.  VEHICLES— OWNERS  AND  DRIVERS. 

See  also  Master   and   Servant,    Nos. 
126,  128. 

16.  Tramiray  Driver — Failure  to  Stop  Tram 
tu/irn  Ih.su IfirientJRoom  toPass — No Ecidenee  togo 
to  Jury.] — The  driver  of  an  electric  tramcar  of 
the  defendants,  being  uncertain  whether  there 
was  room  to  pass  a  truck  meeting  him  in  a 
narrow  part  of  the  road,  went  dead  slow.  After 
the  front  of  his  car  had  safely  passed  the  truck, 
some  onlooker  shouted  to  him  to  go  ahead.  In 
the  result  the  rear  of  the  tramcar  struck  the 
truck  and  the  plaintifE's  husband  was  fatally 
injured.  The  jury  having  found  a  verdict  for 
the  plaintiff,  Pickford,  J.,  on  further  considera- 
tion, entered  judgment  for  the  defendants,  on 
the  ground  that  there  was  no  evidence  of 
negligence  to  support  the  verdict. 

Held — that  there  was  suilicient  evidence  of 
negligence  to  go  to  the  jury,  and  that  their 
vercjict  must  be  upheld. 

Decision  of  C.  A.  (75  J.  P.  2.5)  reversed. 
Leaa'er    v.    Pontypridd    Urban     District 
[Council,  56  SoL  Jo.  32— H.  L. 

17.  Oreicroirded  Tramcar — Front  Gate  Open 
—  Inrifation  to  Aliyht  —  Stopjniiy  Places.] — 
Tramway  proprietors  who  permit  a  car  to 
become  overcrowded,  and  who  keep  open  the 
collapsible  gate  upon  the  front  platform,  where 
the  motor  man  is  intended  to  be  shut  off  during 
the  journey  of  the  car,  with  the  result  that 
a  passenger  attempting  to  alight  by  the  front 
at  a  recognised  place  of  stopping,  at  which 
the  car   fails   to   stop,   is   "  bustled  "   off   the 


platform  by  the  crowd  behind,  are  guilty  of 
actionable    negligence. 

Keeping  the  front  gate  open  during  the 
journey  is  an  invitation  to  passengers  to  alight 
by  that  way. 

Pickering  r.  Belfast  Corporation,  [19111  2 
[1.  R.  224 ;  45  I.  L.  T.  34— C.  A.,  Ireland. 

18.  Tram  Car — Passenger  on  Platform — Sudden 
Jerk  Backwards.] — Where  a  passenger  in  a  tram 
car  goes  on  to  the  platform,  he  does  so  at  his 
own  risk,  and  the  mere  fact  that  the  car  makes 
a  sudden  jerk  backwards  is  not  evidence  of 
negligence  to  go  to  a  jury. 

Breslin  r.  Dublin  United  Tramway  Co., 
[15  1.  L.  T.  22U— C.  A.,  Ireland. 

XIII.  MISCELLANEOUS. 

19.  Negligence  of  Fellow  Workman — Common 
Employmeiit.] — The  doctrine  of  common  em- 
ployment does  not  apply  as  between  fellow 
workmen. 

Dictum  of  Pollock,  C.B.  ((1856)  1  H.  &  N 
247,  250)  disapproved. 

Lees  r.  Dunkerley  Brothers,  [1911]  A.  C. 

[5  ;  80  L.  J.  K.  B.    135  ;    103  L.  T.   467  ;  55 

Sol.  Jo.  14  ;  4  B.  W.  C.  C.  115  ;  48  Sc.  L.  R.  724 

— H.  L. 

See  S.  C.  Master  and  Servant,  No.  37. 

30.  Accident  on  Board  Ship — Parties  Liahle — 
ManagingOwners.] — A  stevedore's  labourer,  who 
had  been  engaged  in  discharging  a  vessel,  Ijrought 
an  action  against  the  managing  owners  of  the 
vessel  to  recover  damages  for  injuries  sustained 
by  him  through  stepping  into  an  open  scuttle, 
which,  as  he  alleged,  had  been  negligently  left 
uncovered  through  the  fault  of  the  defenders  or 
of  those  for  whom  they  were  responsible. 

Held — that  the  defenders,  as  managing  owners  i 
were  merely  the  agents  of  the  registered  owners 
of  the  vessel,  and  (there  being  no  averment  of 
personal  fault)  were  not  responsible  for  the 
accident. 

M'Lauchlan  r.  Hogarth  &  Son,  [1911]  S.  C. 
[522  ;  48  Sc.  L.  R.  398— Ct.  of  Scss. 

21.  Puhlic  IIospital—LiaMlity  of  Directors  for 
Unskilful  Treatment  of  Patient  by  StaJ}'— Paying 
Patient — Special  Contract.] — The  pursuer  of  an 
action  of  damages  against  the  directors  of  a  public 
hospital  averred  that  having  met  with  an  acci- 
dent by  which  the  lower  part  of  her  thigh  bone 
was  fractured  she  called  in  a  doctor,  who  advised 
her  to  go  at  once  to  the  hospital  in  order  to  have 
the  advantage  of  the  medical  appliances  there, 
and  in  order  to  have  the  injury  examined  and 
treated  ;  that  she  accordingly  applied  to  the 
hospital,  and  was  received  as  a  paying  patient 
therein  at  "  the  rate  of  £2  2s.  per  week  for 
board  and  medical  treatment,  by  arrangement 
made  on  the  defenders'  behalf  with  Dr.  G.,  the 
defenders'  house  surgeon,  to  whom  the  pursuer 
explained  the  circumstances  above  narrated  "  ; 
that  the  treatment  of  her  case  by  the  defenflers' 
surgeons  was  negligent  and  unskilful,  and  resulted 
in  injuiy  and  damage  to  her. 
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XIII.  Miscellaneous— flm^/wK^'^Z. 

Held — (1)  that  the  obligation  undertaken  by 
the  directors  of  a  public  hospital  towards  the 
public  is  only  to  furnish  the  services  of  com- 
petent medical  and  surgical  practitioners,  and 
(2)  that  the  pursuer  had  not  relevantly  averred 
any  contract  whereby  the  defenders  undertook 
any  other  ot)ligation  toward  the  pursuer,  and 
action  therefore  dismissed  as  irrelevant. 

H'dhjer  v.  Governors  of  St.  Bartliolomeiv' . 
Hospital  ([1909]  2  K.  B.  820)  approved. 

FooTE  ;-.  Shaw  Stewart,  4:^  Sc.  L.  R.  .39— Ct 

[of  Sess 


NEGOTIABLE    INSTRU- 
MENTS. 

See  Bills  of  Exchange,  etc. 


NEWFOUNDLAND. 

See  Dependencies  and  Colonies. 


NEW  SOUTH    WALES. 

See  Dependencies  and  Colonies. 


NEWSPAPERS. 

See  Criminal   Law  and   Procedure 
Libel  ;  Press  and  Printing. 


NEW    ZEALAND. 

See  Dependencies  and  Colonies. 


NEXT   OF    KIN. 

See  Descent  and  Distribution, 

NON    COMPOS    MENTIS. 

See  Lunatics. 


NOTARIES. 

INo  iiaiagiaphs  In  this  vol.  of  the  Digest.] 

NOTICE    OF   DISHONOUR, 

See  Bills  op  Exchange,  etc. 


NOTICE    TO    QUIT. 

See  Landlord  and  Tenant 


NOVATION. 

See  Contract  ;  Trusts,  No.  1. 

NUISANCE. 

I.  What  amounts  to  . 

II.    PvEMEDIES. 

(rt)  Indictment      .         .         .         . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(J)  When  Action  lies    . 

(c)  Damages         .        .        .         . 

(d)  Injunction      .         .         .         . 


col. 
448 


448 
449 
449 


See  nho  Landlord  and  Tenant,  No.  9  ; 
Negligence,  No.  1  ;  Waters,  No.  3. 

I.  WHAT  AMOUNTS  TO. 

1.  Xolse  —  Kehibition  —  Side  Shows  —  Inter- 
ference ivith  Comfortable  Occupation  of 
Plainfi^fPs  Premises.^ — Where  the  noi.se  from 
side  shows  at  an  exhibition  interfered  with  the 
comfortable  occupation  of  the  plaintiff's  house 
and  injuriously  aflEected  the  health  of  his 
family  : — • 

Held — that  the  noise  amounted  to  a  nuisance, 
and  that  the  plaintiff  was  entitled  to  an  injunc- 
tion and  damages. 

Becker  v.  Earl's  Court,  Ld.,  .56  Sol.  Jo.  73— 

[Eve,  J. 

II.  REMEDIES. 

(a)  Indictment. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  When  Action  Lies. 

2.  RaiVuKi  of  Area  of  Ilonsniiljoinhiq  lli<ihwaii 
Defeetitc— Injun/  to  Child— Li, tlnlit'ii  of'Uwner 
of  //()w.s-e.]— The  plaintiflf,  a  little  hoy,  while 
playing  on  a  highway,  crept  through  the  broken 
railing  of  the  area  of  the  defendant's  house, 
which  fronted  the  highway,  clambered  along  a 
slate  ledge  on  the  inside  of  the  railing,  and  while 
so  doing  fell  and  was  injured.  In  an  action 
claiming  damages  from  the  defendant  in  respect 
of  tho.se  injuries,  the  jury  found  that  the  railing 
had  been  broken  by  a  trespasser,  that  it  was  a 
nuisance  to  persons  using  the  highway,  but  that 
the  defendant  was  not  aware  of  its  defective 
condition,  and  that  sufficient  time  had  not 
elapsed  for  him  to  have  found  out  with  reason- 
able care. 

Held — that  the  defendant  was  not  liable  in 
respect  of  the  nuisance  created  upon  his  pre- 
mises by  the  action  of  trespassers. 

Held  also  {per  Moulton,  L.J.,  and  FarweJl, 
L.J.;  and  seinble  per  Vaughan  Williams,  L.J.) 


449 


NUISANCE. 


450 


II.  IRemediieB—Cd/ifhivrd. 

—that  the  nuisance  could  not  be  regarded  as 
the  cause'  of  the  iDlaintiff's  injuries,  inasmuch 
as  he  did  not  fall  through  the  gap  in  the  rail- 
ings while  using  the  highway,  but  got  through 
the  gap  in  order  to  clamber  along  inside  the 
railings. 

Cooke  V.  Midland  Great  Western  Railway  of 
Ireland  ([1909]  A.  C.  229)  distinguished. 

Decision   of   Lush,    J.    (75    J.    P.    355  ;    27 
T.  L.  R.  252)  affirmed. 
Barker  v.  Herbert,  [1911]  2  K.  B.  633  ;  80 

[L.   J.    K.    B.    1329  ;    105    L.    T.    349  ;    75 

J.  P.  481  ;   27  T.  L.  R.  488  ;   9  L.  G.  R. 
1083— C.    A. 

3.  Puhlic  Nuimnce  —  Special  Bamage — J'n- 
authorixed  Erection  in  Highioay — Obstruction  of 
View — Pecuniary  Loss.] — Where  a  nuisance  is 
created  by  the  erection  of  an  unauthorised 
structure  in  a  highway  and  special  damage  is 
thereby  caused  to  a  person  by  reason  of  the  view 
from  his  house  being  obstructed,  he  is  entitled 
to  recover  damages  from  the  persons  creating 
the  nuisance. 

Campbell  r.  Paddington  Borough  Council, 

[1911]  1  K.  B.  M'.)  ;  80  L.  J.  K.  B.  739  ;  104 

L.  T.  394  ;  75  J.  P.  277  ;  27  T.  L.  R.  232  ;  9 

L.  G.  R.  387— Div.  Ct. 

(c)  Damages. 
See  Waters,  No.  5. 

(d)  Injunction. 
See  Waters,  No.  5. 


NULLITY   OF   MARRIAGE. 

See  Husband  and  Wife. 


OATHS       AND        AFFIRMA- 
TIONS. 

See  Criminal  Law  and  Procedure  ; 
Evidence  ;  Practice  and  Pro- 
cedure. 


OBSCENE   BOOKS. 

See  Criminal  Law  and  Procedure. 


OLD    AGE     PENSIONS. 

See  Local  Government,  Nos.  22,  23. 


OMNIBUSES. 

See  Negligence  ;   Street  Traffic. 


OBSTRUCTING  JUSTICE. 

See  Criminal  Law  and  Procedure. 


OFFICIAL  SOLICITOR 

See  Practice,  No,  44. 


ONTARIO. 

See  Dependencies  and  Colonies. 

OPEN  SPACES  AND  RE 
CREATION  GROUNDS. 

See  also  Commons  ;  Settlements,  No.  1. 

1.  Pvhlic  Park—Bedication.]— The  Court  will 
not  readily  infer  dedication  to  the  public. 
Where  a  corporation  purchased  fifty-three 
acres,  forty  of  which  were  intended  to  be 
used  as  a  public  park,  the  Court  woiUd  not 
infer  dedication  of  the  whole  of  the  fifty- 
three  acres  simply  because  the  remaining 
thirteen  acres  were  not  fenced  off  and  were 
used  by  the  public  as  part  of  the  park. 
Attorney-General    v.    Bradford    CoRroRA- 

[tion,    75    J.  P.   553;    55    Sol.    Jo.    715;    9 
L.  G.  R.  1190 


OVERSEERS. 

See  Poor  Law. 


OYSTERS. 

See  Fisheries. 


PARENT   AND   CHILD. 

See  Bastardy  ;   Infants. 


PARISH. 


See     Ecclesiastical      Law;      Local 
Government. 


PARISH   COUNCILS. 

See  Local  Government. 

PARKS. 

See  Open  Spaces. 
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PARLIAMENT. 

iSV'f  Criminal  IjAW,  No.  Tjd 


PARLIAMENTARY  DEPOSIT. 

St'e  ruACTlCK,  No.  2(». 


PARTICULARS. 

Sre  Auctions  ;  County  Courts  ; 
I'LEADiNf;  ;  Practice  and  Pro- 
cedure ;  Sale  op  Land. 


PARTITION. 

[No  ijaiagiaiihs  ii 


this  vol.  of  the  Digest.] 


PARTNERSHIP. 

COL. 

I.  Constitution  of  Partnership     .    451 

No  i)aragrai)h.s  in  this  vol.  of  the  Digest.] 

11.  Rights  and  Liabilities  of  Part- 
ners. 
(a)  Accounts  .         .         .         .     -lol 

(J)  Authority         ....     i'>2 
No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Expulsion         .... 
INo  paragraphs  in  this  vol.  of  the  Digest.) 

(d)  Retiring  Partner     . 
[No  paragrajjhs  in  this  vol.  of  the  Digest.] 

(e)  Surviving  Partner  . 
[No  jiariigjajihs  in  this  V(.l.  of  the  Digest.  | 

(/)  In  General      .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Contracts  with  Partners 

IV.  Dissolution 45.3 

V.  Goodwill  ....    454 

VI.  Limited  Partnerships        .        .    454 

See  also  Contempt,  No.  2  ;  Criminal 
Law,  No.  62  ;  Executors,  No.  17  ; 
Fraudulent  and  Voidable  Con- 
veyances, No.  1. 

I.  CONSTITUTION  OF  PARTNERSHIP. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

II.  RIGHTS  AND  LIABILITIES  OF  PART- 
NERS. 

Sr'e  aho  Nos.  2,  3,  4,  hifnt  ;  Trusts,  No.  1 

(a)  Accounts. 

1.  Charge  on  Partner's  Share — "  Gains  and 
Profits  "  —  Construction  —  Dissolution  by  Death 
— Primriples  on  which  Aceou?its  ought  to  be 
Taken — Practice  of  Partners — PartnersJnj)  Act, 


1890  (53  &  54  Vict.  c.  39),  ss.  31,  34.]— In 
1889  J.  G.,  one  of  three  partners  in  a  colliery, 
charged  his  one-third  share  and  the  future 
gains  and  profits  in  the  partnership,  which 
was  dissolved  by  his  death  on  April  20th,  1909, 
with  the  payment  of  £10,000  and  interest  to 
trustees  of  a  deed  for  the  benefit  of  his  wife 
and  family,  and  also  covenanted  to  pay  to 
the  trustees  all  the  balance  of  residue  remain- 
ing of  his  share  in  the  gains  and  profits  of 
the  business,  such  excess  of  the  interest  on  the 
£10,000  to  be  divided  as  to  two-thirds  for 
his  wife  and  one-third  for  himself. 

Held — that  as  between  them  and  J.  G.'s 
estate  the  trustees  under  the  covenant  were 
not  entitled  to  have  paid  to  them  out  of  his 
share  of  the  partnership  assets  surplus  income 
which,  although  appearing  in  the  partner's 
accounts  as  excess  of  receipts  over  expenditure 
during  a  particular  year,  was,  by  the  settled 
practice  of  the  partners,  treated  otherwise 
than  as  distributable  profits  and  devoted  to 
colliery  equipment  and  replacing  assets  that 
had  been  worn  out. 

Held,  further — that  from  the  taking  of  the 
last  annual  account  previous  to  dissolution 
there  must,  in  the  absence  of  evidence  of  the 
amount  appropriated  to  depreciation  year  by 
year,  be  an  inquiry  as  to  the  amount  to  be  so 
appropriated  since  the  last  account,  the  proper 
amount  being  ascertained  by  valuers  appointed 
by  the  parties  or  the  Court. 

Held,  also — that  the  share  of  any  surplus 
which  became  divisible  when  the  partnership 
was  wound  up  did  not  come  within  the  covenant. 

Decision  of  Eve,  J.  (104  L.  T.  341)  affirmed. 
Garwood  r.  Garwood.  105  L.  T.  231— C.  A. 

(b)  Authority. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Expulsion. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

(d)  Retiring  Partner. 

No  paragrajihs  in  this  vol.  of  the  Digest.] 

(e)  Surviving  Partner. 

|Nn  jaragrai  lis  in  this  vol.  o(  the  Digest.' 

(f)  In  General. 

[No  paragrajihs  in  this  vol.  of  the  Digest.] 

111.  CONTRACTS  WITH  PARTNERS. 

2.  Joint  and  Several  Liability  of  Paiiners  for 
Instalments  of  a  Debt — Payment  of  Instalments 
Old  (f  P(irtnershij)  Assets — Judgment  liecoi'ered 
for  Non-payment  of  Later  Instalments — Satis- 
faction of  Judgment  by  one  I'artner  alone — 
lligld  to  Contribution — Itigld  to  Assignment  of 
the  Judgment — lirracli  of  Stat uf org  Obligation 
— Ddviiiges — Equitable  Itights  between  the  Joint 
Debtors  ■ —  Suretyshijt  —  Claim  of  Surety  to 
Release — JfJercantile  Laio  Amendment  Art,  185() 
(19  &  20  Viet.  c.  97),  s.  5.]— D.  and  IL,  who 
were  partners,  covenanted  to  be  jointly  and 
severally  liable  to  P.  for  payment  of  a  debt  by 
instalments.  The  earlier  instalments  were  paid 
out  of  the  partnership  assets,  and  later  ojies  by 
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III.  Contracts  with  'Pa.rtners—Co?din)ied. 
D.,  after  judgment  for  them  had  been  recovered. 
D.  demanded  from  P.  that,  in  order  to  enforce 
his  rieht  to  contribution  against  H.,  the  judg- 
ments should  be  delivered  to  him  as  provided  by 
sect.  5  of  the  Mercantile  Law  Amendment  Act, 
1856  ;  but  H.  informed  P.  that  D.'s  right  to 
contribution  depended  on  the  equitable  rights 
between  D.  and  himself,  in  respect  of  a  partner- 
ship action  then  pending  between  them  ;  upon 
which  P.  declined  to  hand  over  the  judgments. 
D.  then  brought  an  action  against  P.  claiming 
(rt)  delivery  of  the  judgments  ;  (h)  damages  for 
non-delivery  ;  (^')  a  declaration  that  by  reason  of 
the  refusal  to  assign  the  judgments  D.  was 
released  from  all  liability  in  respect  of  any 
future  instalments. 

Held— that  the  provisions  of  sect.  5  of  the 
Mercantile  Law  Amendment  Act,  1856,  might 
be  subject  to  the  equitable  relationship  between 
the  parties,  and  that,  although  P.  had  committed 
a  breach  of  a  statutory  obligation  in  refusing  to 
assign  the  judgments,  yet,  as  D.  could  not  have 
levied  execution  upon  them  without  the  consent 
of  the  judge  in  the  partnersliip  action,  and 
without  taking  into  account  the  inter-partnership 
rights  of  himself  and  H.,  he  had  suffered  no 
actual  damage. 

Held,  further — that  D.  was  not  released  from 
liability  in  resi)ect  of  future  instalments,  inas- 
much as  there  had  been  no  alteration  of  tlie 
original  conditions  as  to  the  liability  of  the 
parties  ;  and  the  failure  to  assign  the  judgments 
would  have  only  operated  to  release  him  if  and 
so  far  as  the  delay  in  handing  over  might  have 
made  them  less  valuable. 
Dale  i-.  Powell,  Powell  r.  Dale  and  Hood, 
[105  L.  T.  291  — Parker,  J. 

IV.  DISSOLUTION. 

Sef  also  No.  1,  supra. 

3.  Beatli  of  Partner  —  Surviving  Partner 
appointed  Executor  —  Valuation  of  Interest  — 
CioodiLHll—New  South  Wales.] — A  partnership 
agreement  between  two  brothers  provided  by 
clause  17  that  within  thirty  days  after  the  death 
of  either  partner  a  general  account  in  writing 
should  be  taken  of  the  partnership  assets  and 
debts,  and  that  in  taking  such  account  the  stock 
should  be  valued  either  by  mutual  agreement  or 
valuation  in  the  usual  way,  nothing  being 
charged  for  goodwill,  and  the  surviving  partner 
should  pay  to  the  executors  or  administrators  of 
the  deceased  partner  his  full  share.  On  the 
death  of  one  partner  the  surviving  partner,  who 
was  also  the  deceased's  executor,  took  an  account 
of  the  partnership  assets  in  the  same  way  as  the 
half-yearly  balance-sheets  had  for  several  years 
been  taken  while  both  partners  were  alive,  the 
only  difference  being  that  the  surviving  partner 
appointed  a  gentleman  of  wide  business  experi- 
ence and  of  the  highest  character  to  check  the 
valuation.  The  sum  found  to  be  due  to  the 
deceased  partner's  estate  was  duly  paid. 

Held — that  the  valuation  had  been  properly 
carried  out,  and  that  clause  17  had  been  com- 
plied with ;  and  that  it  was  not  open  to  the 
residuary  legatees  of  the  deceased  partner  to 
contend  that,  by  his  appointment  of   the  sur- 


viving partner  as  his  executor,  and  the  conse- 
quent dual  character  of  the  surviving  partner, 
the  clause  was  inoperative  and  therefore  that 
goodwill  should  have  been  included  in  the 
valuation. 

HORDERN    p.   HORDERN,  [1910]  A.    C.    465  ;   80 
[L.  J.  P.  C.  15  ;  102  L.  T.  867  ;  26  T.  L.  Pv.  521 

—P.  C. 
4.  Partnership  Action — Peccirer  and  Manager 
— ApiHuntment  hg  Consent  Order — Indrinnitg  in 
Respect  of  Payments— Assets  Insujficient—Siib- 
rogation.'] — A  receiver  antl  manager  appointed 
by  a  consent  order  in  a  partnership  action,  who 
pays  debts  and  incurs  liabilities,  is  not  in  the 
same  position  with  regard  to  indemnity  and 
reimbursement  as  a  person  in  a  fiduciary  capacity 
who  so  acts.  The  receiver  and  manager  is  an 
officer  of  the  Court,  and  does  not  become  an 
agent  of  the  partners  by  reason  of  their  consent- 
ing to  his  appointment.  He  is  personally  bound 
by  the  obligations  which  he  incurs,  and  can  only 
look  for  indemnity  to  the  assets  under  the 
control  of  the  Court  and  not  to  the  partners 
personally.  Nor  can  he  claim  to  be  sul^-ogated 
to  the  rights  of  the  partnership  creditors  whose 
debt  he  has  paid. 

BOEHM    v.   GOODALL,    [1911]    1    Ch.    155;    80 

[L.  J.  Ch.  86  ;  loa  L.  T.  717  ;  27  T.  L.  R.  106  ; 

55  Sol.  Jo.  108— Warrington,  J. 

V.  GOODWILL. 

See  No.  3,  supra  ;  DEATH  Duties,  No.  7. 

VI.  LIMITED   PARTNERSHIPS. 

5.  Wind'nui-iip—Just  and  Eqnitahle— Limited 
Partncrs/iips  Act,  1907  (7  Edw.  7,  c.  2i)— Com- 
2)anics  {('onscllilation)  Act,  1908  (8  Edw. 7,  c.  69), 
,«.  26S,  suh-g.  1,  cl.  vii. — Limited  Partnerships 
(Winding-up)  Rules,  1909.]— Where  a  limited 
partnership  was  being  carried  on  at  a  loss,  and 
the  general  partner,  who  had  made  several  draw- 
ings on  account  of  profits,  refused,  without  any 
sufficient  reason,  to  sign  the  annual  general 
account  under  which  drawings  in  excess  of 
profits  would  be  repayable,  and  otherwise  acted 
in  a  way  calculated  prejudicially  to  affect  the 
carrying  on  of  the  business  :— 

Held— that  the  limited  partner  was  entitled 
to  a  winding-up  order. 

In    re  Hughes    &  Co.,    [1911]    1     Ch.   342  ; 
[80  L.  J.  Ch.  262  ;  104  L.  T.  410— Eady,  J. 


PARTY  WALLS. 
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PATENTS    AND    DESIGNS. 

C( 

I.  Specification. 

1.  Amendment  and  Di<!claiiiier 

2.  Construction     .... 

3.  Disconformity  .... 
[No  paragraphs  in  this  vol.  of  tlie  Pif;eRt.] 
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Patents  and  Designs — Contlmied.  COL. 

II.   GUANT                 456 

III.  Subject-Mattek. 

1.  Invention          ....  4oG 
[No  parap-aphs  in  tin's  vol.  of  the  Discst.) 

2.  Combinatiim     ....  -i^G 

3.  Novelty 456 

IV.  Anticipation:    Prior     Use     or 

Prior  Publication        .        .  450 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  First  and  True  Inventor   .        .    457 

[No  paragraphsjn  this  vol.  of  the'Digest.] 
VI.  Utility 457 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  Assignment   or  Sale,  and  Con- 
struction     OF     Agreements 

Therefor    .        .                .        .  457 

VIII.  Licence 457 

IX.  Prolongation  and  Restoration  457 
X.  Measure  op  Damages  .        .       .457 

XI.  Action  to  Restrain  Threats    .  458 

(No  paragraphs  in  this  vol.  of  the  Digest.  ] 

XII.  Practice. 

1.  Costs 458 

2.  In  General        ....  458 

3.  Interlocutory  Injunctions         .  45"J 
[No  paragraphs  in  this  vol.  of  the  Digest] 

4.  On  Petition  for  Revocation       .  459 
[Jio  paragraphs  in  this  voL  of  the  l/igest.] 

XIII.  Committal 459 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XIV.  Patent  Agents     ....    450 

[No  paragraphs  in  this  vol.  of  the  Digest.  ] 

XV.  Miscellaneous    Cases     of    In- 
fringement. 

1.  Colourable  Imitations,  etc.        .     459 

2.  In  General         ,         .         .         .459 

3.  Imiiortation  and   Infringement 

by  Foreigner  .         .         .     4G0 

(No  paragraphs  in  this  vol.  of  the  Digest.] 

4.  Repairs      Constituting      New 

Article 4G0 

[No  paragraphs  in  this  vol.  of  the  Digest. 

5.  Other  Cases       .        .        .        .460 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

XVI.  Revocation 460 

Sec  also  Copyright,  No.  1 ;  Income  Tax, 
No.  12  ;  Libel,  No.  G. 

I.  SPECIFICATION. 

(1)  Amendment  and  Disclaimer. 

See  No.  8,  infra. 

(2)  Construction. 

See  No.  1,  infra. 

(3)  Disconformity. 
[No  paragraphs  In  this  vol.  of  the  Digest] 


II.  GRANT. 

/SeeNos.  7,  12,  n,  infra. 

III.  SUBJECT-MATTER. 

(1)  Invention. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(2)  Combination. 

1.  Infringement  —  Siib.it  Hut  Ion  of  Eqmralent 
Part.^ — No  one  who  borrows  the  substance  of  a 
[latented  invention  can  escape  the  consequences 
of  infringement  by  making  immaterial  variations. 
The  question  always  is  whether  the  infringing 
apparatus  is  substantially  the  same  as  the 
ap})aratus  said  to  have  been  infringed. 

Where  a  patent  is  for  a  combination  of  parts 
or  a  jjrocess,  and  the  combination  or  process, 
besides  being  itself  new,  protluces  new  and  useful 
results,  everyone  who  produces  the  same  results 
by  using  the  essential  parts  of  the  combination 
or  process  is  an  infringer,  even  though  he  has  in 
fact  altered  the  combination  or  process  by 
omitting  some  unessential  part  or  step,  and 
substituting  another  part  or  step  which  is  in  fact 
equivalent  to  the  part  or  step  he  has  omitted. 
To  ascertain  the  essential  feature  of  an  invention, 
the  specification  must  be  read  and  interpreted 
by  the  light  of  what  was  generally  known  at  the 
date  of  the  patent. 
Marconi  and   Marconi's    Wireless  Tele- 

[graph  Co.,  Ld.  v.   British  Radio-Tele- 

GRAPH  AND  TELEPHONE  CO.,  LD.,  27  T.  L.  R. 

274  ;  28  R.  P.  C.  181— Parker,  J. 

(3)  Novelty. 

2.  Beslgn — Alleged  Infringement — Novelty  and 
Originality  Admitted  —  Patent,^  and  De.signs 
Act,  1907  (7  Edw.  7,  e.  29),  s.  60  (1).]— It  is  the 
duty  of  a  Court  of  justice  to  decide  cases  accord- 
ing to  the  truth  and  fact,  and  it  is  not  bound  to 
accept  any  fact  as  true  merely  because  it  is 
admitted  between  the  parties  to  the  -  action. 
Therefore  where,  in  an  action  to  restrain  the 
infringement  of  a  registered  design,  tlie  defen- 
dant has  admitted  the  novelty  and  originality  of 
the  plaintiff 's  design  the  Coiu-t  is  not  i^recluded 
from  inquiring  whether  the  design  is  in  fact 
novel  and  original,  and,  if  it  is  of  opinion  that  it 
is  not  so,  giving  judgment  for  the  defendant  on 
that  ground. 

Per  Lord  Halsbury  :  The  principles  by  which 
the  Court  is  guided  in  dealing  with  patent  cases 
are  not  applicable  to  the  cases  of  registered 
designs,  and  a  design  must  be  an  exact  reiiroduc- 
tion  of  the  registered  design  to  come  within  the 
Act ;  a  merely  colourable  alteration  is  sufficient 
to  take  it  out  of  the  Act. 

Decision  of  C.  A.  (102  L.  T.  409  ;  27  R.  P.  C. 
1 52)  affirmed. 

Gramophone  Co.,  Ld.  v.  Magazine  Holder 

[Co.,  104  L.  T.  259  ;  28  R.  P.  C.  221  ;  48 

Sc.  L.  R.  1081— H.  L. 

TV.  ANTICIPATION  :  PRIOR  USE  OR  PRIOR 
PUBLICATION. 

[No  paragraphs  in  this  vol.  of  the  Digest.) 


457 


PATENTS   AND   DESIGNS. 


458 


V.  FIRST  AND  TRUE  INVENTOR. 

[No  imiiigiai'lis  in  Ibis  vol.  of  Hie  !liye.st.l 

VI.  UTILITY. 

-[No  paragraiihs  in  this  vol.  of  the  Digest.] 

VII.  ASSIGNMENT   OR    SALE,   AND    CON- 
STRUCTION OF  AGREEMENTS  THEREFOR. 

See  No.  3,  i/ijra. 


VIII.  LICENCE. 

3.  Tra)i.<ifer  to  Coinpanij — Boi/altics — LiahUiti/ 
of  Lice/iJsee.l — A  clause  in  a  licunce  at^a-eement 
for  the  use  of  certain  patents  provided  that 
"  the  said  licensee  may  .  .  .  transfer  the  said 
licence  to  any  limited  liability  company  he 
may  form  to  carry  on  his  business,  or  the  busi^ 
ness  connected  with  and  arising  out  of  said 
patents  and  this  licence." 

Held — that  the  licensee  could  not  under 
this  clause  rid  himself  of  liability  for  royal- 
ties due  u.nder  the  licence  agreement  by  trans- 
ferring the  licence  to  a  company  formed,  not 
for  the  purpose  of  carrying  on  liis  business  or 
of  working  the  patents,  but  merely  with  the 
view  of  ridding  himself  of  such  liability. 

Stewart,  [1911]  1  I.  R.  236— 
[Meredith,  M.R.,  Ireland. 


XI.  ACTION  TO  RESTRAIN  THREATS. 

[No  pai-agraph.s  iu  this  vol.  of  the  Digest.] 

XII.  PRACTICE. 

(1)  Costs. 

6.  Patent  Action — Di  scout  inn  a  nee  loith  Leave 
of  Court — Costs  of  Particulars  of  Ohjections — 
R.  S.  C,  Ord.  26,  ;•.  1;  Ord. '5'dA,' r.  22.]— 
Ord.  53a,  r.  22,  which  provides  that  the  costs 
of  particulars  of  objections,  delivered  by  the 
defendant  in  an  action  for  infringement  of 
patent,  shall  be  in  the  discretion  of  the  taxing 
Master,  is  a]3plicable  to  actions  discontinued 
whether  with  or  without  the  leave  of  the 
Court. 

BiBBY  AND  Baron,  Ld.  i".  Strachan  and  Hen- 

[SHAW,    Ld.  ;    Same  v.   Duerdkn,   [1911] 

W.   N.   29  ;    55    Sol.   Jo.   235  ;    28    R.   P.  C. 

305— Joyce,  J. 


(2)  In  General. 


CUMMINGS 


7.  Appeal  from  Decision  of  Comptroller- Gene- 
ral— Extension  of  Time  for   Appeal — Whether 
Period   of   Vacation    Counts    in    Tune    Within 
which    Appeal    is    to     he    Bi-oiiffht  —  Special 
Circumstances — Patents  and  Designs  Act,  1907 
(7  Edw.   7,  c.  29),  ss.  20,  26,  21— R.  S.  C,  Ord. 
53a,  r.   4  ;    Ord.  64,  r.  5.]— Order    53A,   r.    4, 
provides  that  all  appeals  to  the  Court  from  any 
decision  of  the  Comptroller-General    of  Patents 
1  and  Designs  under  sects.  20,  26,  and   27  of   the 
4.  jE.vtension  of  Term — Extension  as  to  some  ;  Patents  and  Designs  Act,  1907,  shall  be  brought 
only  of  Claiming  Clavscs — Patents  and  Designs  \  by  petition  presented  to   the  Court  within  one 
Act,    1907   (7    Edw.    7,   c.   29),   s.    18.]— Under  ;  calendar  month  of  the  decision  of  the  Comptroller 
sect.  18  of  the  Patents  and  Designs  Act,  1907 


IX.  PROLONGATION  AND  RESTORATION. 


the  Court  may  extend  the  term  of  a  patent 
as  to  one  or  more  of  its  claiming  clauses  with- 
out extending  it  as  to  all  the  claiming  clauses. 
In  re  Lodge's  Patent,  [1911]  2  Ch.  46  ;  80 
[L.  J.  Ch.  517  ;  104  L.  T.  716  ;  27  T.  L.  R. 
419  ;     28  R.   P.   C.   362— Parker,  J. 

X.  MEASURE  OF  DAMAGES. 

5.  Iiifriiit/iiu/  Parts —  Gas  Meter —  Whole 
Profts'on  Sale  of  3Ieter— Profits  Attrihutahle 
to  'infringing  Parts  only  —  Other  Devices 
E/iutih/  Effective.]  —  In  the  assessment  of 
damages  for  infringement  of  parts  of  a  pre-  | 
payment  gas  meter,  it  was  contended  by  the 
defendants  that  the  profits  attributable  to  the 
infringing  parts  were  only  one  forty-fourth  of 
the  whole  profits  on  the  sale  of  the  gas  meters, 
and  that  the  functions  of  the  infringing  parts 
could  have  been  performed  equally  well  by  other 
mechanism,  the  use  of  which  would  not  have 
been  an  infringement. 

Held— that  the  jirofit  on  the  whole  gas  meter 
was  the  [)roi)er  factor  for  the  purpose  of  calcu- 
lating damages  for  infringement,  and  that  the 
contention  that  similar  results  might  have  been 
otherwise  obtained  was  no  answer  to  a  claim  by 
a  person  whose  invention  had  been  infringed. 

Decision  of  Eve,  J.  (27  R.  P.  C.  721)  affirmed. 
Meters,  Ld.  r.  Metropolitan  Gas  Meters, 

[Ld.,  104  L.  T.  113  ;  28  R.  P.  C.  157— C.  A. 


or  within  such  further   time  as  the   Court  may 
under  special  circumstances  allow. 

The  question  to  be  determined  under  this 
summons  was  whether  (1)  the  period  of  vacation 
counted  in  the  month  within  which  the  appeal 
was  to  be  brought,  and  (2)  whether  the  dilatori- 
ness  of  the  petitioner's  agents  aniuunted  to 
"  special  circumstances  "  as  required  by  Ord.  53A, 
r.  4. 

Held — that  the  period  of  vacation  did  count  ; 
and  that  the  dilatoriness  of  the   agents  did  not 
amount    to    special    circumstances    within    the 
meaning  of  Ord.  53a,  r.  4. 
In  RE  Beldam's  Patent,  Turner  r.  Beldam, 

[1911]  1  Ch.  60  ;  80  L.  J.  Ch.  133  ;  103   L.  T. 

454  ;  55  Sol.  Jo.  46  ;  27  R.  P.  C.  758— Parker,  J. 

8.  Infringement— Writ  Issued  After  Applica- 
tion to  Amend  Specification  hut  Before  Actual 
Amendment — Rig /it  to  //.•///  on  Amended  S/iecif- 
cation— Patents  and  J)rsi,/ us  Art,  r.Ni7  (7  Edw.  7, 
c.  29),  ss.  21,  22,  23.J  — ilie  i.laintiffs,  after 
applying  for  leave  to  amend  their  specification 
but  before  the  actual  amendment  had  been 
allowed,  issued  a  writ  against  the  defentlants  for 
an  injunction  to  restrain  an  infringement  of  their 
patent. 

Held— that  in  that  action  the  plaintiffs  were 
entitled  to  rely  upon  the  amended  si)ecification 
as  the  document  describing  the  invention  which 
they  alleged  had  been  infringed. 

Observations  of  Liudley,  L.  J .,  in  J  ndreiv  Ji-  Co. 
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XU .  'PT&ctice—Co)di7iued. 

V.  Cro.sslc!/  Brothcrx  ((ISiJ?)  !)  R.  P.  Cat  p.  172) 

explained. 

Stepney  Spare  Motor  Wheel  Co.,  Ld.  v. 

[Hall,    [1911]  1  Ch.  514  ;  80  L.  J.  Ch.  391  ; 

104  L.  T.  605  ;  27  T.  L.  R.  283— Warrington,  J. 

9.  Infringement— Juddmenf  for  the  Plaintiff 
toith  Delivery  up— Defendants'  Right  to  Elect 
to  Destroy— jVotion  to  Vary  Minutes  of  Judg- 
ment.'}—The  Court  refused  a  motion  by  the 
defendants  to  vary  minutes  of  judgment  de- 
livered about  five  weeks  earlier,  whereby  the 
defendants  were  ordered  (inter  alia)  to 
malve  and  file  within  fourteen  days  after 
service  of  the  judgment  upon  them  a  full  and 
sufficient  affidavit  (to  be  made  by  the  secre- 
tary or  other  proper  officer),  stating  what  arc 
lamps  or  parts  of  arc  lamps  were  in  their 
possession  or  power  made  in  infringement  of 
the  said  letters  patent,  and  within  four  days 
from  the  filing  of  such  affidavit  to  deliver  up 
to  the  plaintiffs  the  arc  lamps  or  parts  of  arc 
lamps  that  should  by  such  affidavit  appear  to 
be  in  their  possession  or  power  by  adding  to 
such  minutes  immediately  after  the  words 
"  deliver  up  to  the  plaintiffs  "'  the  words  "  or 
in  the  presence  of  the  plaintiffs  or  their  agents 
destroy  or  otherwise  make  unfit  for  use." 
British  Westinghouse  Electric  and  Manu- 

rFACTUEJNG     CO.,     Ld.     V.     ELECTRICAL    CO., 

55  Sol.  Jo.  689  ;  28  R.  P.  C.  517— Eady,  J. 
(3)  Interlocutory  Injunctions. 

(No  paragiaplis  in  this  vol.  ol  the  Dif;est.] 

(4)  On  Petition  for  Revocation. 

(No  paniKiaphs  in  this  vol.  ot  the  Digest.] 


XIII.  COMMITTAL. 

[No  iiaragiaiihs  in  Ih 


vol.  ol  the  Digest.] 


XIV.  PATENT  AGENTS. 

INu  laiagiajjlis  in  this  vol.  of  tlie  Digest.) 


XV.    MISCELLANEOUS 
FRINGEMENT. 


CASES     OF      IN- 


(1)  Colourable  Imitations,  etc. 


10.  Imitation —  Get-uj)  of  Article  —  Expired 
Patent — E-rcluslre  lher.\ — After  a  patent  has  ex- 
pired or  been  revoked,  the  patentee  is  not  entitled 
to  say  that  his  user  .hiring  the  life  of  the  patent 
has  so  far  associated  his  name  with  the  goods 
that  no  one  else  can  thereafter  use  the  lately 
patented  article  without  deceiving  the  public  or 
gaining  the  rejiutation  of  the  patentee.  No 
length  of  exclusive  user  can  entitle  a  man  to  a 
monopoly  in  the  manufacture  and  sale  of  a  use- 
ful combination  not  protected  by  a  patent. 
W.   Edge  &  Sons,    Ld.    r.    W.    Niccolls   & 

[Sons,  Ld.,  [1911]  1  Ch.  5  ;  80  L.  J.  Ch.  154  ; 
27  T.  L.   R.  103  ;  2S  R.  P.  C.  53— C.  A 

But  see  S.  C,  on  appeal,  under  TRADEMARKS, 
II.  (3). 

(2)  In  General. 


patentee  may  make  a  sale  of  the  patented 
chattel  subject  to  restrictive  conditions,  which 
would  not  api)ly  to  the  case  of  the  sale  of  ordi- 
nary chattels,  and  the  purchaser  will  be  bound 
by  such  conilitions  if  knowledge  of  them  at  the 
time  of  the  sale  is  brought  home  to  him  ;  but 
the  conditions  will  not  run  with  the  goods  in  the 
hands  of  all  persons  into  whose  possession  they 
may  come  without  notice. 

Decision  of  High  Court  of  Australia  (7  Com- 
monwealth L.  R.  481)  reversed. 
NATIONAL  Phonograph  Co.  of  Australia  r. 

[Mp:nck,    [1911]  A.  C.  336;  80  L.  J.    P.  C. 

105  ;  104  L.  T.  5  ;  27  T.  L.  R.239  ;  28  R.  P.  C. 
229  ;  48  Se.  L.  R.  733— P.  C. 

(3)  Importation    and    Infringement   by 
Foreigner. 

(No  i.aiagiTiilis  in  iliis  vol.  of  the  Digest.] 

(4)  Repairs  Constituting  new  Article. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(5)  Other  Cases. 

[No  paragraphs  In  this  vol.  of  the  Digest.] 

XVI.  REVOCATION. 

See  also  Nos.  7,  10,  supra. 

12.  Patented  Article  Jf/inufacfurcd  Mainly  or 
Exclusively  Outside  United  kingdom — Extensive 
Manufacture  hi/  Iiifriinjcrs  in  United  Kingdom, — 
Patents  and  Designs  Arf,  I'.tO?  (7  Edw.  7,'  c.  29), 
s.  27.]— On  an  a[)plicatiou  under  sect.  27,  sub- 
sect.  1,  of  the  Patents  and  Designs  Act,  1907,  for 
the  revocation  of  a  patent  on  the  ground  that  the 
patented  article  is  manufactured  exclusively 
or  mainly  outside  the  United  Kingdom,  the 
Comptroller,  in  comparing  the  extent  of  the 
manufacture  at  home  and  abroad,  is  entitled  to 
take  into  consideration  the  amount  of  manu- 
facture by  infringers  in  the  United  Kingdom. 
For  the  jjurposes  of  the  sub-section  it  is  quite 
immaterial  whether  the  article  manufactured  in 
this  country  is  or  is  not  manufactured  in 
derogation  of  the  rights  of  the  patentee  under 
his  jiatent. 
In  re  Application  of  Fiat  Motors,  Ld., 

[1911]   1  Ch.  66  ;  80  L.  J.  Ch.  48  ;  103  L.   T. 

453  ;    27  T.  L.    R.    74 ;    55    Sol.  Jo.   64  ;    27 
R.  P.  C.  762--Parker,  J. 


11.  Sale  of  Patented  Chattel- 
Conditions  —  Knowledge    if    Purchaser.'] 


13.  Patented  Article  or  Process  Manufactured 
or  Carried  on  E-rclusivcly  or  Mainly  Outside 
the  United  Kingdom  —  Process  —  Cessation  of 
Jiusiness — Sale  of  llcmaininri  Stock — Patents  and 
Designs  Act,  1907  (7  Edw.  7,  c.  29),  s.  27 
(]).'] — In  considering  whether  a  patent  ought 
to  be  revoked  under  sect.  27,  eub-sect.  1,  of  the 
Patents  and  Designs  Act,  1907,  on  the  ground 
that  the  "  patented  article  or  process  is  manu- 
factured or  carried  on  exclusively  or  mainly 
outside  the  United  Kingdom,"  the  Court  is  not 
bound  to  determine  that  at  the  precise  moment 
when  the  petition  was  lodged  there  was  a 
manufacture  of  the  patented  article  or  a 
carrying  on  of  the  patented  process  ;  a  tem- 
Sale  Su.hjcct  to  I  porary   cessation   of    manufacture   and  a   sale 

o^..  1  A    I   nf   cfnplf    in    t.Vip   mpantimp.   W 


A  '  of  stock  in  the  meantime  will  not  prevent  the 
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XVI.  Revocation — Continued. 
operation  of  the  sub-section  ;  but  where  the 
manufacture  and  business  are  entirely  and 
permanently  stopped  the  section  will  not 
apply  merely  because  the  remaining  stock  is 
sold  after  the  business  has  come  to  an  end. 
In  re  Green's  Application,  [1911]  1  Ch.  754; 
[80  L.  J.  Ch.  i8i  ;  lOi  L.  T.  629  ;  28  R.  P.  C. 
423— Parker,  J. 


PAUPERS. 


See  Lunatics  ;  Poor  IvAw 
AND  Procedure. 


Practice 


PAWNBROKERS    AND 
PLEDGES. 

See  aUo  Misrepresentation,  No.  1. 

1.  Loa7i  of  £.50  on  Bill  of  Sale — Paionhroher 
not  Registered  as  3Ioney -lender  — ■  Isolated 
Transaction  —  Money-leriders  Act,  1900  (63  & 
64  Vict.  c.  51),  s.  6  (^a}— Pawnbrokers  Act, 
1872  (35  &  3G  Vict.  c.  93),  s.  10.]— Pawn- 
brokers, who  were  not  registered  as  money- 
lenders under  the  Money-lenders  Act,  1900, 
lent  £50  upon  the  security  of  a  bill  of  sale. 
There  was  no  evidence  of  any  other  advances 
of  money  having  been  made  by  them  outside 
their  ordinary  business  as  pawnbrokers. 

Held — that  the  pawnbrokers  had  not  by 
entering  into  one  loan  transaction  outside  their 
ordinary  business  as  pawnbrokers  carried  on 
the  business  of  money-lenders,  and  that  the 
transaction  therefore  was  not  void  under  the 
Money-lenders  Act,   1900. 

Somble  (per  Ridley,  J.)  :  The  exemption 
in  the  case  of  pawnbrokers  given  by  sect.  6  (a) 
of  tlie  J\Ioney-lendcrs  Act,  1900,  extends  to  all 
pawnbroking  which  is  not  in  violation  of  the 
Pawnbrokers  Act,  and  that  Act  is  not  violated 
merely  because  more  than  £10  has  been 
advanced. 
Nkwman  v.  Oughton,  Pond  and  Oughton, 

[Claimants,  [1911]  1  K.  B.  792  ;  80  L.  J. 

K.  13.   673  ;     104  L.  T.   211  ;     27  T.   L.  R. 
254  ;  55  Sol.  Jo.  272— Div.  Ct. 

2.  Pledijc  hi/  Kcecutor  of  Chattels  helom/i/uf 
to  Estate  —  Lapse  of  Fourteen  Years  since 
Testator's  Death— Title  of  Pled;/ee.] — An  exe- 
cutor improperly  pledged  certain  chattels 
belonging  to  his  testator's  estate  with  the 
defendants.  The  pledge  was  made  14  years 
from  the  date  ot  the  testator's  death,  and 
before  the  estate  was  completely  realised.  The 
transaction,  so  far  as  the  defendants  were 
concerned,  was  bona  fide  entered  into  in  the 
ordinary  course  of  their  business  and  without 
notice  that  the  property  pledged  was  not  the 
absolute  property  of  the  executor. 

Held — that  the  defendants  were  entitled  to 


hold  the  chattels   (subject  to  redemption)   as 

bond  fide  purchasers  for  value. 

Solomon  v.  Attenborough,  [1911]  2  Ch.  159  ; 
[80  L.  J.  Ch.  503  ;  105  L.  T.  11  ;  27 
T.   L.   R.   471  ;    55  Sol.   Jo.   535— Joyce,  J. 


PAYMENT   INTO   COURT. 

See  Practice. 


PAYMENTS,   APPROPRIA- 
TION  OF. 

See    Bankers   and    Banking  ;    Con- 
tracts ;  Money  ;  Mortgages. 


PEDIGREE. 

See    Dignities  ;    Evidence  ;   Sale  of 
Land. 


PEDLARS. 

See  Markets  and  Fairs. 


PEERAGES  AND  DIGNITIES. 

See  also  Scottish  Law,  Nos.  1,  2. 

1.  PrincijMl    Usher    in    Scotland — Heritahle 

Office — Fees  from  Grantees  of  Divinities  of  the 

United  Kingdom:'] — A  title,  dignity,  or  honour 

of  the  United  Kingdom,  created  and  conferred 

I  since  1707,  held    not  to  be  a  title,  dignity,  or. 

j  honour  within  the  meaning  of  the  charters  and 

!  patents    granted    to    the     predecessors    of    the 

I  respondents   as    sole   and    principal    ushers    in 

Scotland,  or  within  the  statutes  of  the  Scottish 

Parliament ;  and  therefore  that  the  respondents 

were   not   entitled   to    exact  fees  in  respect   of 

the  creation  of  titles  and  dignities  of  the  United 

Kingdom. 

Decision  of  Ct.  of  Sess.  ([1910]  S.  C.  1037  ;  47 
Sc.  L.  R.  734)  reversed. 

Lord  Advocate  v.  Walker  Trustees,  [1911] 
[W.  N.  245  ;  28  T.  L.  R.  101  ;  49  Sc.  L.  R.  73 
— H.  L.  (Sc). 
See  S.  C.  under  Scottish  Law. 


PENALTY. 

See  Criminal  Law  and   Procedure 
Damages. 
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PENSION 


,SVv;     I)K1*K-NI>ENCIES,    No.     38  ;      LOCAL 
GoVEKNMiiNT,  Nos.  22,  23. 


PERJURY. 

See  Criminal  Law  and   Procbduee. 


PERPETUATING  TESTI- 
MONY. 

See  Evidence. 


PERPETUITIES. 

I.  Accumulations 
IL  Perpetuities  . 


COL. 

463 


L  ACCUMULATIONS. 

See  also  Real  Property,  No.  L 

1.  Will — Acenmulations  of  Income  — Rents  of 
Leaseholds  —  Provision  for  Liabilities  under 
Leases —  Validity  of  Trust — Thellusson  Act  (39  & 
40  Geo.  3,  c.  98),  'ss.  1,  2.]— H.  G.  H.,  who  had 
two  sets  of  leasehold  property  at  D.  and  N., 
bequeathed  them  by  her  will  to  trustees  upon 
trust  that  they  should  yearly  during  the  residue 
of  the  terms  for  which  the  property  was  held 
reserve  one  fourth  part  of  the  net  rents  and 
annual  profits  arising  from  the  property ;  and 
upon  further  trust  to  pay  the  remaining  three 
fourth  parts  of  the  rents  and  profits  to  her  four 
nieces  and  her  nephew,  and  she  directed  that  the 
one  fourth  part  thereinbefore  directed  to  be 
reserved  should  once  or  oftener  every  year  be 
invested,  and  that  all  income  arising  from  the 
investments  should  be  added  thereto  by  way  of 
accumulation,  and  that  the  same  and  all  accumu- 
lations thereof  should  be  held  as  a  reserve  fund 
to  indemnify  the  executors  and  trustees  from  all 
claims  for  dilapidations  of  the  leaseholds  which 
might  arise  ;  and,  subject  to  such  indemnity  and 
claims,  upon  trust  for  the  equal  benefit  of  her 
Slid  four  nieces  and  nephew  in  like  manner  as 
she  had  declared  of  the  other  three  fourths  of  the 
rents  and  profits,  and  to  the  end  that  her  said 
four  nieces  and  nephew  might  have  the  benefit 
of  an  accumulated  fund  to  meet  the  loss  of 
income  which  would  arise  at  the  expiration  of 
the  leases  of  the  })roperty.  The  will  also  con- 
tained a  residuary  beciuest.  The  testatrix  died 
in  1879,  and  the  period  of  twenty-one  years  from 
her  death  allowed  by  the  Thellusson  Act  for 
accumulation  terminated  in  1900.  The  last  of  the 
leases  expired  in  1909.  A  sum  of  about  £1,700 
now  represented  the  accumulations  of  the  rents 
and  profits  of  the  leaseholds,  after  the  payment 
of  all  claims  for  dilapidations.  The  question 
now  arose  to  whom  this  fund  belonged. 


Held — that  the  trust  to  accumulate  was  valid 
and  not  within  the  Thellusson  Act,  and  tliat  the 
nieces  and  nephew  were  entitled  to  this  fund 
under  tlie  specific  disposition  in  then-  favour  in 
the  will. 

Dictum   of  Romilly,  M.R.,  in  Varlo  v.  Faden 
((1859)  27  Beav.  2G5)  followed. 
In  re  Hurlbatt,  Hurlbatt  v.  Hurlbatt. 

[1910]  2  Oh.  553  ;  80  L.  J.  Ch.  29  ;  103  L.  T. 
585 — Warrington,  J, 

IL  PERPETUITIES. 

See  also  Charities,  No.  5  ;   Easements, 
No.  1  ;  Wills,  No.  4G. 

2.  Will — Minority  of  Tenant  in  Tail — Trustees 
to  Enter — Omission  of  Words  "  by  Purchase  " — 
Beccij)t  and  Application  of  Bents  —  Surplus 
lioifs  to  he  Applied  to  Other  Estates — Perpetui- 
ties —  Implied  Estate  —  Destructihility  —  A  nle- 
cedent  Ext  ate  —  Construction.']  —  The  testator 
devised  four  estates,  three  of  which  he  settled  to 
uses  in  strict  settlement  under  which  an  infant 
was  now  tenant  in  tail  of  the  C.  estate,  and  the 
rents  and  profits  of  the  fourth  estate  were  to  be 
applied  in  discharging  incumbrances  on  all  the 
estates.  The  will  contained  a  provision  that  if 
any  person  who,  if  this  clause  had  not  been 
inserted,  would  for  the  time  being  be  entitled  to 
the  possession  or  receipt  of  the  rents  and  i)rofits 
of  the  C.  estate  as  tenant  for  life  or  tenant  in 
tail  should  be  under  the  age  of  twenty-one 
years,  then  and  in  such  case  and  as  often  as  the 
same  should  happen  the  trustees  of  the  will 
were  to  enter  into  the  possession  or  receipt  of 
the  rents  and  profits  of  the  estate,  and  should 
during  the  minority  of  such  person  keep  up  the 
house  and  manage  the  property,  with  power 
(inter  alia)  to  hold  manorial  courts  and  accept 
surrenders  iof  leases,  and  should  maintain  the 
infant,  and  apply  the  surplus  rents  and  profits 
in  the  same  way  as  the  rents  of  the  fourth 
estate. 

Held  [but  reversed  on  appeal,  see  infra] 
—  that  the  trustees  had  an  implied  estate 
anterior  to  and  taking  precedence  of  that  of 
tenants  in  tail  ;  that  this  estate  was  not 
destructible  and  would  last  during  the  whole  of 
the  limitations  contained  in  the  will ;  that  the 
whole  clause  was  therefore  void  as  infringing 
the  rule  against  perpetuities  ;  but  that  the 
subsequent  limitations  were  not  affected. 

Browne  v.  Stoufjhton  ((1846)  14  Sim.  369)  and 
Turvin   v.    Newcome  ((1856)   3   K.    &    J.    16) 
followed. 
In  re  Earl  of  Stamford  and  Warrington, 

[Payne  r.  Grey,  [1911]  1  Ch.  255  ;  80  L.J.  Ch. 

281  ;  104  L.  T.  161  ;  55  Sol.  Jo.  154— 

Warrington,  J. 

Reversed  on  Appeal,  on  the  ground  that 
there  could  not  be  implied  any  legal  estate  in  the 
trustees— 132  L.  T.  Jo.  179  ;  46  L.  J.  N.  C.  821  ; 
Times,  December  18th,  1911— C!.  A. 

3.  Power  of  Appointment — Bemotencss — Ap- 
pointment of  Absolute  or  Qualified  Interests.] — A 
testatrix  gave  to  her  daughter  power  to  appoint 
certain  funds  by  deed  or  will  among  the 
daughter's  children  or   issue,    limited   to    take 
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II.  Perpetuities — Continued. 

effect  on  the  death  of  the  survivor  of  the  daughter 

and  any  husband  whom  she  might  marry. 

Held — that  an  appointment  by  the  daughter, 
after  tlie  death  of  her  liusband,  of  absolute  and 
transmissible  interests  was  void  for  remoteness, 
the  Court  not  being  able  to  sever  the  compound 
event. 

Semhle,  that  qualified  interests  might  be  validly 
appointed  under  the  power. 
In  re  Norton,  Norton   v.  Norton,  [1911] 

[2  Ch.  27  ;  80  L.  J.  Ch.  119  ;  103  L.  T.  821  ;  55 
Sol.  Jo.  1G9— Joyce,  J. 

4.  Itcidchai-ge  Granted  for  Long  lerm  of  Years 
for  CharitaUe  Pur/xm'-s — Prociso  as  to  liedemp- 
tlon — No  Limit  as  to  Time  for  Redemption.'] — By 
an  indenture  made  in  1747  an  annuity  or  yearly 
rentcharge  of  £15  issuing  out  of  certain  lands 
was  granted  to  M.  J.  and  J.  B.,  and  the  survivor 
of  them,  and  the  executors,  administrators,  and 
assigns  of  the  survivor,  for  the  term  of  999  years, 
from  the  death  of  the  grantor,  which  said  annuity 
was  subsequently  declared  to  be  upon  trust  for 
J.  r.  or  such  other  person  as  for  the  time  being 
should  liave  tlic  pastoral  care  of  the  congi-egation 
of  the  dissenting  Protestants  of  the  town  of  C. 
The  said  indenture  contained  a  proviso  that  if 
the  heirs,  executors,  administrators,  or  assigns  of 
the  grantor  should  on  any  of  the  ilays  nanietl  for 
payment  of  the  said  annuity  pay  unto  M.  J.  and 
J.  B.,  or  the  survivor  of  them,  or  the  executors, 
administrators,  or  assigns  of  the  survivor,  the 
sum  of  £300,  in  one  payment,  the  said  annuity 
should  be  no  longer  payable,  but  should  deter- 
mine : — 

Held — that  the  said  proviso  was  void  as 
violating  the  rule  against  perpetuities. 

In  re  TyrrelVs  Estate  ([1907]  1  I-  K-  292) 
applied. 

In  re    Earl    op    Donoughmore's    Estate. 
[1911]  1  I.  li.  211— Wylie,  J.,  Ireland. 


PERSONAL    PROPERTY. 

See  Descent  and  Distrip.ution  ;  Hus- 
band AND  Wife  ;  Sale  of  Goods. 


PETITION     OF    RIGHT. 


See  Crown  I'ractice  ;  Practice. 


PHYSICIANS. 


See  Medicine  and  Pharmacy. 


PIERS. 


See     Shipping      and     Navigation 
Waters  and  Watercourses. 


PILOTS. 

See  Shipping  and  Navigation. 

PISTOLS. 

See  Revenue  ;  Sale  of  Goods. 


PLANS. 


See  Builders  ;  Evidence  ;  Metro- 
polis ;  Public  Health  ;  Sale  of 
Land. 


PLAY. 
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PLEADING. 


COL. 

466 
466 
467 


I.  Miscellaneous 
II.  Striking  out  Pleadings 

III.  Raising  Points  of  Law 

~      [No  paragraphs  iu  this  vol.  of  tlie  Digust.] 

IV.  Default  of  Defence    .       .        .467 

[No  paragraplis  iu  this  vol.  of  the  DigcsL.J 

V.  Particulars 467 

VI.  Special  Pleas        .        .       .       .467 
See  also  Local  Government,  No.  8. 

I.  MISCELLANEOUS. 

1.  Fraud  —  Eridence  —  Res  inter  alios  acta 
— Frauds  in  other  Cases  as  Ecidence  of  a  Si/s- 
tematic  Course  of  Dealing — Proof  of  Similar 
Frauds  —  Opening  Statement  of  Counsel  — • 
It.  S.  C.  (/.),  Or'd.  19,  /•.  6.]— An  action  was 
brought  by  a  life  assurance  company  against 
the  defendant,  claiming  to  have  a  policy  of 
assurance  set  aside  on  the  ground  of  fraud. 
There  was  no  averment  iu  the  statement  of 
claim  that  the  alleged  fraud  was  part  of  a 
fraudulent  system,  nor  any  allegation  that  de- 
fendant had  been  a  party  to  any  similar  acts 
of  fraud.  At  the  trial  it  was  proposed,  with- 
out previous  notice  to  the  defendant,  to  adduce 
evidence  connected  with  the  effecting  of  other 
policies  by  the  defendant  under  similar 
fraudulent  circumstances  as  evidence  of  a 
system  of  fraud. 

Held— that  the  evidence  of  the  similar 
frauds  would  be  admissible,  if  the  substance 
of  the  allegation,  that  the  fraud  was  part  of 
a  system,  were  stated  in  the  statement  of 
claim. 

Edinburgh  Life  Assurance  Co.  v.  Y.,  [1911] 
[1  I.  R.  306— Barton,  J.,  Ireland. 

II.  STRIKING   OUT   PLEADINGS. 

2.  Reasonable  Cause  of  Action— Relief  again.tt 
the   Crown— R.  S.  C,  drd.%^,  /•.  4.]— Order  25, 
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II.  striking  out  Pleadings — Continued. 
r.  4,  wliicli  L'liiiblcs  tliu  Court  or  a  judge  to 
strike  out  iiny  pleadiii.ij;  on  the  t^round  that  it 
discloses  no  reas(jnable  cause  of  actiou,  was 
never  intended  to  api)ly  to  any  pleading  which 
raises  a  question  of  general  importance  or 
serious  question  of  law. 

Dyson  r.  Attorney-General,  [1911]  1  K.  15. 
[410  ;  SO  L.  J.  K.  B.  531  ;  103  L.  T.  707  ;  27 
T.  L.  R.  143  ;   .55  Sol.  Jo.  168— C.  A. 
See  S.  C.  under  Practice,  IV.  (a). 

III.  RAISING   POINTS   OF  LAW. 

[No  p;iraKiai)lis  in  this  vol.  of  tlie  Digest.] 

IV.  DEFAULT   OF   DEFENCE. 

[No  paragaiplis  n  this  vol.  of  the  Digest.] 


V.  PARTICULARS. 

See  also  HIGHWAYS,  No. 


Libel,  No.  1. 


3.  Delivery  of  Particulars  hefore  Defence — 
Lihel  —  Insurance  Company.]  —  In  an  action 
brought  by  the  P.  Assurance  Co.  against  A., 
B.,  and  C,  the  trustees  of  the  L.  Insurance 
Society,  and  D.,  E.,  and  P.,  certain  agents  of 
the  L.  society,  to  restrain  them  from  inter- 
fering with  the  business  of  the  P.  company, 
the  statement  of  claim  alleged  (ititer  alia) 
that  "  the  said  D.,  E.,  F.,  and  other  agents 
and  servants  of  the  L.  society,  at  the  instiga- 
tion of  the  said  society  and  of  the  said  D.,  E., 
and  F.,  have  for  the  purpose  of  inducing  the 
policy-holders  of  the  P.  company  to  cease 
insuring  with  the  P.  company,  and  to  transfer 
their  insurances  to  the  L.  society,  made  grossly 
false  statements  and  representations  to  the 
policy-holders  in  the  P.  company  "  to  a  certain 
eflfect,  and  that  "  D.,  E.,  and  F.  also  them- 
selves circulated  among  the  policy-holders  in 
the  P.  company,  and  caused  to  Ije  cii'cidated 
by  other  agents  and  servants  of  the  L.  society, 
a  grossly  libellous  notice  or  circular  imputing 
certain  charges  against  the  P.  company,  and 
that  the  said  notice  or  circtdar  letter  con- 
tinues to  be  circulated  among  the  policy- 
holders of  the  P.  company  by  the  said  D.,  E., 
and  F." 

Held — that,  before  delivering  their  defence, 
A.,  B.,  and  C.  were  entitled  to  obtain  from 
the  plaintiffs  further  and  better  particulaa's 
as  to  the  persons  by  whom,  the  localities  in 
which,  and  the  period  within  which,  the 
alleged  grossly  false  statements  and  represen- 
tations were  made,  and  also  particulars  as  to 
whether  any  of  the  policy-holders  to  whom 
it  was  alleged  the  false  representaticMis  were 
made  were  resident  outside  a  certain  district 
named  by  the  plaintiffs,  but  that  they  were 
not  entitled  to  receive  particulars  of  the  names 
and  addresses  of  the  several  persons  to  whom 
the  false  representations  were  made. 
British   Legal  and   United   Provident  As- 

[SURANCE    Co.,    Ld.    v.    Sheffield,   [1911] 
.      1   I.   R.   69— Meredith,   M.R.,   Ireland. 

VI.  SPECIAL  PLEAS. 

§ee  County  Courts,  No.  8. 


PLEDGE. 

Sue  Pawnbrokers  and  Pledges. 


POACHING. 

See  Game. 


POISONS,  SALE   OF. 

See  Medicine  and  Pharmacy. 


POLICE. 


tSce  Criminal  Law  ;  Local  Govern- 
ment ;  Magistrates  ;  Metro- 
polis. 


POLLUTION   OF   RIVERS. 

See   Nuisance  ;  Waters  and  Water- 
courses. 
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I. 

In  General     

[No  ijaragraphs  in  this  vol.  of  the  Digest.} 
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II. 

Maintenance. 

(rt)  Recovery  of  .Relief  . 

468 

(i.)  From.  Pauper 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
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(ii.)  From  Persons  Liable. 
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(iii.)  In  General. 

469 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(J)  Pauper  Lunatics 

(<0  Bastards 
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Overseers        

471 

IV. 

Settlement  and  Removal. 

(«)  Derivative  Settlement     . 
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[No  paragraphs  in  this  vol.  of  the  Digest.] 

(&)  Divided  Parishes     . 
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V. 

[Ko  paragraphs  in  this  vol.  of  the  Digest.] 
(c)  Husband  and  Wife  . 
((^)  Settlement  by  Residence 
(e)  In  General        .... 

(No  paragraphs  in  this  vol.  of  the  Digest.] 

Vagrancy  and  Other  Offences  . 
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I.  IN   GENERAL. 

[No  paragraphs  In  this  vol.  of  the  Digest.) 

II.  MAINTENANCE. 

(a)  Recovery  of  Relief. 

(i.)  From.  Pauper. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
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1 1 .  Maintenance—  Cont  iniied. 

(ii.)  Fro»t,  Persons  Liable. 
1.  Riinnind  Away  and  Leaving  Wife  or  Child 
CItargcahle— Period  within  lohich  Proceedings 
mail  he  Taken  —  Poor  Law  Amendment  Act, 
1876  (39  &  40  Vict.  c.  61),  s.  19.]— The  period 
of  two  years  prescribed  by  sect.  19  of  the  Poor 
Law  Amendment  Act,  1876,  as  that  within 
which  proceedings  may  be  taken  against  a 
person  who  runs  away  and  leaves  his  wife 
or  his  or  her  child  chargeable  to  any  union, 
begins  to  run  at  the  time  when  the  offender 
absconds,  and,  therefore,  such  proceedings  can- 
not be  commenced  after  the  expiration  of  two 
years  from  that  date. 

Ashley  v.  Blakek,  101  L.  T.  682  ;   73  J.  P. 
22   Cox,    C.    C.    208  ;    8   L.    G.    R.    1 
— Div.   Ct. 


[195; 


(iii.)  In   General. 
(No  p.nraRrnphs  in  this  vol.  of  the  Digest.] 

(b)   Pauper  Lunatics. 

2  E.rpense.'i  of  Maintenance — Power  of  Justices 
to  Fix  Siim—Lnnacg  Act,  1890  (53  &  54  Vict. 
c.  5), .«.  283,  287.]— The  powers  of  justices  under 
sect.  287  of  the  Lunacy  Act,  1890,  to  make  an 
order  for  the  expenses  of  maintenance  of  a 
pauper  lunatic  are  not  confined  to  the  minis- 
terial act  of  making  an,  order  for  the  payment  of 
reasonable  expenses  to  be  ascertained  aliunde, 
but  the  justices  arc  entitled  to  fix  the  amount  to 
be  paid,  and  in  fixing  such  sum  they  are  not 
liniiteil  by  the  provisions  of  sect.  283  of  the  Act 
to  a  sum  not  exceeding  ll.v.  weekly. 

Dictum  of  Wright,  J.,  in  Suffolk  Covntg 
Lunatic  Asglum  v.  Stow  Union  ((1897)  76  L.  T. 
494)  overruled. 

Where,  owing  1o  special  circumstances,  the 
apphcation  to  the  justices  is  for  a  sum  exceeding 
the  amount  fixed  by  the  visiting  committee 
under  sect.  283,  the  order  ouglit  not  to  be  made 
ex  parte  ;  and  the  order,  whether  made  ex  parte 
or  on  notice,  ought  to  be  not  absolute  in  form 
but  until  further  order  only. 

Decision  of  Div.  Ct.  ([1910]  2  K.  P..  547  ;  79 

L.  J.  K.  B.  1146  ;  103  L.  T.   189  ;  74  J.  P.  402  ; 

8  L.  G.  R.  860)  affirmed. 

Glamorgan  County  Asylum  (Committee  of 

rvisiTORs)  r.  Caudifb^  Guardians,  [1911] 

i  K.  B.  437  ;  SO  L.  J.   K.  B.  578  ;    103  L.   T. 

819  ;  75  J.  P.  28  ;  9  L.  G.  R.  212— C.  A. 


3.  Expenses  of  Maintennnce— Contribution  by 
Count  1/  Counrih— Method  of  Calculating  Amount 
of  ('out riliuf ions  —  Time  of  Paijment  —  I^ocal 
Government  Art,  1888  (51  &  52  V'ict.  c.  41),  s.  24 
(,2)  (/■).]— For  convenience,  the  guardians  of  the 
plaintiff  union  fixed  September  29th  as  the  end  of 
the  period  of  maintenance  for  each  year.  During 
the  period  ending  in  September,  1908,  they 
received  for  a  certain  lunatic  the  sum  of 
£15  12.?.  \d.,  which,  if  deducted  so  as  to  ascer- 
tain the  net  charge  on  the  guardians,  would 
bring  the  net  charge  below  4.s.  a  week,  and  dis- 
entitle the  plaintiff  union  to  claim  anything 
from  the  defendant  council  under  sect.  24  (2)  (f) 


of  the  Local  Government  Act,  1888.  Of  this 
sum  £5  4s.  1^.  was  paid  in  respect  of  the  period 
ending  in  September,  1907. 

Held — that  the  sum  of  £5  4.s.  1^.,  being 
money  received  by  the  guardians  for  mainten- 
ance during  the  period  of  maintenance,  must 
be  ascribed  to  maintenance  during  the  period 
ending  in  September,  1908,  and  that,  therefore, 
the  county  council  were  not  liable  to  pay  anything 
for  maintenance  during  that  period. 

Two  pauper  lunatics  who  had  been  maintained 
by  the  plaintiff  union,  and  in  respect  of  whom 
the  union  had  received  divers  moneys  under  the 
above  sub-section  from  the  defemlants,  became 
entitled  to  certain  moneys  which  came  into  the 
hands  of  the  plaintiff  union.  The  plaintiff 
union  having  brought  an  action  against  the 
county  council  for  sums  due  in  respect  of  the 
maintenance  of  other  lunatics  : — 

Held — that  in  such  action  the  defendant 
council  were  entitled  to  set  off  the  divers 
moneys  above  mentioned  against  the  plaintiffs' 
claim. 

Held,  further — that  the  charge  of  \s.  a 
week  which  may  be  made  on  a  county  council 
pursuant  to  sect.  24  (2)  (f),  although  debitum 
in  presenti,  is  .wlvendum  infuturo,  and  cannot  be 
recovered  until  the  claim  has  been  before  the 
finance  committee  of  the  council  and  passed  and 
authorised  by  the  council. 
Calnb    Union   v.  Wilts    County    Council, 

[1911]  1   K.  B.  717;  80  L.  J.  K.  B.  548  ;   104 

L.    T.    607  ;    75   J.    P.   42  ;    9    L.    G.  R.   5— 

Hamilton,  J. 

(c)  Bastards. 

4.  Child  Chargeable  to  Union — Mother  Not 
Subject  to  Incapacitg— Order  at  Instance  of 
Guardians  —  Poor  Law  Amendment  Act,  1834 
(4  &  5  Will.  4,  c.  76),  *■.  71— Poor  Law  Amend- 
ment Act,  1844  (7  &  8  Vict.  c.  lOl),  ss.  5,  7 
— Poor  Law  Amendment  Act,  1868  (31  &  32 
Vict.  c.  122),  s.  41 — Bastardy  Laws  Amend- 
ment Act,  1872  (35  &  36  Vict.  c.  65),  .^s.  2,  7.] 
— A  bastardy  order  was  made  against  the 
appellant  on  the  application  of  the  child's 
mother,  who  subsequently  went  to  America, 
where  she  was  living  at  the  time  now  in  ques- 
tion, being  of  sound  mind  and  not  in  prison. 
The  child  became  chargeable  to  the  respon- 
dents, the  guardians  of  the  union,  and  on  an 
information  by  the  respondents  against  the 
appellant  under  sect.  7  of  the  Bastardy  Laws 
Amendment  Act,  1872,  the  stipendiary  magis- 
trate made  an  order  that  the  appellant  was 
liable  for  the  maintenance  of  the  child. 

Held- that  the  magistrate  had  power  to 
make  this  order  at  the  instance  of  the  respon- 
dents, as  sect.  7  of  the  Bastardy  Laws  Amend- 
ment Act,  1872,  under  which  it  was  made, 
was  not  limited  to  cases  in  which  the  mother 
was  dead  or  incapacitated  by  unsoundness  of 
mind  or  imprisonment,  those  being  the  inca- 
pacities mentioned  in  sect.  5  of  the  Poor  Law 
Amendment  Act,  1844. 

Jones  v.  Mertuyu  Tydfil  Union,  105  L.  T. 
[203  ;   75  J.  P.  390  ;   9  L.  G.  R.  767- 


-j;iv. 
Ct. 
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III.  OVERSEERS. 


5.  A-ssiitant  Orrr.sccr  —  Clcfh  to  Ike  Parish, 
Council— Same  Person  JhUliiKi  Jlofh  Ojlirrs  -  ' 
Fidelitij  Jiond  Given  lo  (iuanlhins  for  ('oii,hirt 
of  Asxi.sttDit  Orerseer—Dr/alraliints  Inj  O/lirrr  us 
rirrk  to  Parish  Council— JAalilllt if  oj  Guaranlre 
Assoclaf Ion— Poor  Belief  Act,  1819  (59  Geo.  3, 
('.  12),  .V.  7 — Poor  La IV  Amendment  Act,  1844 
(7  &  8  Vict.  c.  101),  .s.  0,1— Local  Gorernment 
Act,  1894  (56  &  57  Vict.  c.  73),  ss.  5,  17,  81.]— 
The  offices  of  assistant  overseer  and  clerk  to  the 
parish  council  are  separate  ;  accordingly  where 
the  two  otHces  are  held  by  the  same  man,  and  a 
guarantee  association  have  given  the  guardians 
a  bond  for  the  due  and  faithful  discharge  of  his 
duties  as  assistant  overseer,  they  are  not  liable 
on  the  bond  for  his  defalcations  as  clerk  to  the 
parish  council. 

CosFORD      Union     and    Hitcham    Parish 

[Council  v.  Poor  Law  and  Local  Govkun- 

MENT     Officers'     Mutual     Guarantee 

Association,  Ld.,  103  L.  T.  463 ;  75  J.  P. 

30  ;  8  L.  G.  R.  995— Div.  Ct. 

IV.  SETTLEMENT  AND  REMOVAL. 

(a)  Derivative  Settlement. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Divided  Parishes. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Husband  and  Wife. 

6.  Married  Woman  Deserted  by  Ilmband — 
Irremovahllltii— Settlement  hy  Residence— Poor 
Removal  Act,  1861  (24  &  25  Vict.  c.  55),  s.  3— 
Poor  Law  Amendment  Act,  1866  (29  &  30  Vict. 
c.  113),  s.  17 — Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  &  40  Vict.e.  61),  s.y.34, 
35.] — Although  a  married  woman  deserted  by 
her  husband  can  by  reason  of  the  provisions  of 
sect.  3  of  the  Poor  Removal  Act,  1801  (as 
amended  by  sect.  17  of  the  Poor  Law  Amend- 
ment Act,  1866),  become  irremovable  from  a 
union  by  reason  of  her  residence  therein,  she 
cannot  by  virtue  of  such  residence  acquire  a 
settlement. 

Parish  of   Paddington    v.  Parish  of   St. 

[Matthew,  Bbthnal  Green,  75  J.  P.  503 

— County  of  London  Qr.  Sess. 

(d)  Settlement  by  Residence. 

See  also  No.  6,  siqtra. 

7.  Child  under  Sixteen  ivlth  Deserted  Mother 
— Acquisition  of  Settlement  hi/  Residence — Poor 
Removal  Act,  1846  (9  &  10  Vibt.  c.  66),  ss.  1,  3— 
Poor  Removal  Act,  1848  (11  &  12  Vict.  c.  Ill), 
s.  1 — Divided  Parishes  and  Poor  Law  Amend- 
ment Act,  1876  (39  &  40  Vict.  c.  61),  ss.  34,  35.] 
— A  legitimate  child  can,  under  sect.  34  of  the 
Divided  Parishes  and  Poor  Law  Amendment  Act, 
1876,  before  the  age  of  sixteen,  acquire  a  settle- 
ment by  residence  in  a  parish  with  its  deserted 
mother  who  is  irremovable  therefrom. 

Mabel  P.  was  the  lawful  daughter  of  J.  P. 
and  Maria  P.,  and  was  born  in  Newhaven  on 
April  13th,   1886.     J.  P.  resided   with  Maria  P. 


until  about  the  year  1888.  In  or  about  the  year 
1888  J.  P.  deserted  Maria  P.,  his  wife,  with 
whom  he  had  been  living  at  Newhaven,  and  he 
went  to  reside  at  Weymouth,  where  he  remained 
until  June,  1894.  From  the  date  of  such  deser- 
tion Maria  P.  continued  to  reside  without  inter- 
ruption or  relief  in  Newhaven  with  the  pauper 
Mabel  P.  until  about  the  year  1900.  At  the 
time  of  the  desertion  by  J.  P.  the  pauper  Mabel 
P.  was  residing  in  Newhaven  with  her  mother, 
Maria  P.,  and  Mabel  P.  continued  thereto  reside 
without  interruption  or  relief  for  the  term  of 
three  years  and  upwards  with  Maria  P.  until 
about  the  year  1900.  In  or  about  the  year  1900 
the  pauper  Mabel  P.,  who  was  then  about  four- 
teen years  of  age,  left  Newhaven  and  went  to 
reside  elsewhere  at  various  places,  but  she  had 
not  since  1900  resided  in  any  parish  for  a  suffi- 
cient length  of  time  to  aciiuire  a  settlement. 
About  the  end  of  1894  J.  P.  went  to  reside  at 
Kingston-upon-Hull,  and  he  has  continued  to 
reside  within  such  area  ever  since.  At  the  time 
that  his  daughter,  the  pauper  Mabel  P.,  attained 
the  age  of  sixteen  years — namely,  on  April  13th, 
1902 — J.  P.  was  last  legally  settled  in  Kingston- 
upon-Hull,  having  resided  there  for  the  term  of 
three  years. 

Held — that  the  settlement  of  Mabel  P.  was 
in  the  parish  of  Newhaven. 

West  Ham  Unlonv.  Ilolheach  Union  ([1905] 
A.  G.  450)  and  Fulham  Parish  v.  Woolwich 
Union  (  [1907]  A.  C.  255)  followed. 

Decision  of    Div.    Ct.    (80  L.  J.  K.  B.  239  ; 
103  L.  T.    599  ;   75  J.     P.   46  ;  9    L.  G.   R.   42) 
affirmed. 
Kingston-upon-Hull    Incorporation    for 

[the  Poor  v.  Hackney    Union,   [1911]   1 

K.  B.  748  ;  80  L.  J.  K.  B.  489  ;  104  L.  T.  300  ; 

75   J.   P.  249  ;    55  8ol.  Jo.  289  ;   9  .L.  G.  R. 
416— C.  A. 

8.  Illegitimate  Child  under  Sixteen — Residence 
Apart  from  Mothers-Poor  Removal  Acts,  1846 
(9  &  10  Vict.  c.  46),  s.  1,  and  1848  (11  &  12 
Vict.  c.  Ill),  s.  I— Divided  Parishes  Act,  1876 
(39  &  40  Vict.  c.  61),  s.  34.]  — The  word 
"  children "  in  the  proviso  to  sect.  1  of  the 
Poor  Removal  Act,  1846,  and  in  the  substituted 
proviso  in  sect.  1  of  the  Poor  Removal  Act, 
1848,  includes  both  legitimate  and  illegitimate 
children. 

Decision  of  C.  A.  upon  this  point  in  Woolivich 
Union  V.  Fulham  Guardiaus  ([1906]  2  K.  B.  240) 
not  followed. 

The  pauper,  an  illegitimate  child,  aged  eight 
and  a  half  years,  was  born  in  the  parish  of  B.  in 
July,  1902,  and  shortly  afterwards  was  placed 
by  her  mother  under  the  care  of  persons  residing 
in  the  parish  of  S.  in  the  respondent  union  ;  and 
the  pauper  continued  to  reside  with  those  persons 
in  the  parish  of  S.  At  no  time  since  1902  had 
the  pauper  resided  with  or  been  maintained  by 
her  mother,  and  at  no  time  had  the  mother 
acquired  a  settlement  in  any  parish  in  the 
respondent  union,  and  at  no  time  had  she  been 
irremovable  therefrom.  In  January,  1911,  an 
order  of  justices  was  obtained  by  the  guardians 
I  of  the  resijondent  union  adjudging  the  pauper 
to  be  settled  in  the  parish  of  B.  in  the  appellant 
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IV.  Settlement  and  Removal — Continued. 
union,  that  being  the  parish  in  which  the  mother 
of  the  pauper  was  last  legally  settled,  and  in 
which  the  pauper  was  born. 

Held — that  the  order  was  rightly  made. 
Guardians      of      Braintree      Union      v. 

[Guardians  ok  Rochford  Union,   [I'Jll] 
VV.  N.  236  ;  28  T.  L.  K.  (50— Div.  Ct. 

(e)  In  General. 

[No  paragraphs  in  tins  vol.  of  the  Digest.] 

V.  VAGRANCY  AND  OTHER  OFFENCES. 

See  aUo  No.  1,  .<i)ij)ra. 

9.  Running  Away — leaving  Children  Charge- 
aide  to  Union — Eridence — Vagrancy  Act,  1824: 
(5  Geo.  4,  c.  83),  ss.  3,  4.]— By  sect.  4  of 
the  Vagrancy  Act,  1824,  every  person  running 
away  and  leaving  his  children  chargeable  to 
any  parish  shall  be  deemed,  a  rogue  and 
vagabond. 

The  respondent  took  his  discharge  with  Ms 
children  from  a  union  workhouse,  and  on  the 
evening  of  the  same  day  the  children  returned 
to  the  workhouse  with  a  letter  written  by  the 
respondent  to  the  master,  giving  an  address 
outside  the  union  about  twenty-one  miles  away, 
and  stating  that  he  was  sending  his  children 
back  to  the  master  and  was  not  running  away. 
As  the  children  were  destitute  the  master  re- 
admitted them,  and  they  had  since  remained 
chargeable  to  the  union.  An  information  pre- 
ferred against  the  respondent  under  the  above 
section  was  dismissed  by  the  justices  on  the 
ground  that  he  had  not  run  away,  and  that 
there  was  no  evidence  that  he  had  concealed 
himself  or  gone  a  long  distance. 

Held — that  the  question  was  a  question  of 
fact  for  the  justices,  and  that  on  the  above 
facts  there  was  no  rule  of  law  obliging  them  to 
convict. 

Pallin  v.  Buckland,  105  L.  T.  197  ;  75  J.  P. 
[362  ;    9    L.    G.    R.    544— Div.    Ct. 
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DEFENCE   ACT,   1903. 

See  Criminal  Law  and  Procedure. 
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(e)  In  General 476 

POWER   OF  APPOINTMENT. 

Sec  also  Conflict  of  Laws,  No.  8 ; 
Death  Duties,  No.  1  ;  Wills, 
Nos.  36,  52. 

(a)  Construction. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Exercise. 

1.  General  Power  —  Exercise  hy  Will  — 
Aijpointmoit,  of  Executors  and  Beqnest  of 
Legacies — Estate  of  Donee  Otherwise  Insufficient 
to  Pay  Debts  and  Legacies — Wills  Act,  1837 
(7  Will.  4  &  1  .Vict.  c.  26),  s.  27.]— When  the 
estate  of  the  donee  of  a  general  power  of 
appointment  by  will  is  insufficient,  apart  from 
the  fund  to  which  the  power  applies,  for  the 
payment  of  her  debts,  the  appointment  by  her 
will  of  executors  and  l)equests  of  general 
pecuniary  legacies  without  a  residuary  bequest 
of  personal  estate  operate  under  sect.  27  of  the 
Wills  Act,  1837,  as  an  exercise  of  her  general 
power  of  appointment  to  such  an  extent  as  will 
enable  her  executor  to  pay,  with  the  aid  of  her 
own  property,  her  debts  and  the  legacies  given 
by  the  will. 

Dictum  of  Wickens,  V.-C,  in  In  re  Dnriess 
Trusts  ((1871)  L.  R.  13  Eq.  163,  166)  followed. 
In  re  Seabrook,  Gray  v.  Baddeley,  [1911] 

[1  Ch.  151  ;  80  L.  J.  Ch.  61  ;  103  L.  T.  587— 
Warrington,  J. 

2.  Sjjecial  Power — Appointment  Eqi/iilh/  hy 
Will   among  All   the  Objects-^ SuhscqwHt  Ap- 

jwintments  by  Deed  Poll  —  AJemptlon —- h'ule 
Aijalnst  Double  Portions  —  "■Portion.'"]  — A 
testator  who  had  a  special  power  of  appoint- 
ment by  deed  or  will  over  a  fund  of  whicli 
he  was  tenant  for  life  exercised  the  power 
by  will  equally  among  seven  objects  of  the 
power.  By  two  deeds  poll,  executed  subse- 
quently, he  appointed  two  equal  seventh  shares 
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Power  of  Appointment — Continupd.  i 

toF.  and  E.,  two  of  the  objects  of  the  power,  | 
respectively,  subject  to  his  life  interest.     On  \ 
his  death  the  question  arose  whether  the  re-  i 
maining  five  seventh  shares  of  the  fund  were 
to  be  divided  equally  among  the  seven  objects 
of  the  power  including  F.  and  E.,  or  whether 
the  shares  of  F.  and  E.  under  the  will  were 
adeemed.  | 

Held — that  the  rule  against  double  portions 
applied,  and  that  the  shares  of  F.  and  E. 
under  the  will  were  adeemed  by  the  appoint- 
ments to  them  by  deed. 

MontcKjue   v.    Montague    ((1852)    15    Bcav. 
5G5)  followed. 
In  kk  Peel's  Settlement,  Biddulph  v.  Peel, 

[1911]  2  Ch.   1G5  ;   80  L.  J.  Ch.  574  ;     105 
L.  T.   330  ;    55  Sol.  Jo.  580— Joyce,  J. 

3.  Vonstniction — Rpsiduarij  Personal  Estate 
—  Proeeeds  of  Sale  of  Beat  Estate  Not  In- 
cluded.^— A  testator,  by  his  will  devised  real 
estate  on  trust  for  his  daughter  E.  for  life, 
and  on  her  death  for  her  children  or  remoter 
issue  as  she  should  appoint,  and  in  default  of 
appointment  for  her  children  at  twenty-one 
or  marriage.  He  gave  his  residuary  estate  on 
trust  for  sale  and  conversion,  and  gave  the 
net  proceeds  of  sale  to  his  two  daughters,  of 
whom  E.  was  one,  her  share  being  settled  in 
the  same  way  as  the  realty  devised  on  trust 
for  her.  She  married  in  his  lifetime,  and 
a  portion  of  the  real  estate  devised  to  her  was 
settled  on  her.  As  regards  the  real  estate 
settled  on  her  the  devise  was  inoperative,  but 
some  real  estate  was  left  on  which  the  devise 
could  operate.  E.  had  six  children,  of  whom 
S.,  a  daughter,  married.  On  S.'s  marriage  E. 
made  an  appointment  in  her  favour  of  one- 
fifth  of  the  moiety  of  the  residuary  personal 
estate  of  the  testator.  By  her  marriage  settle- 
ment, to  which  E.  was  a  party,  S.  assigned 
the  one-fifth  share  to  which  she  was  entitled 
in  expectancy  on  the  death  of  E.,  under  the 
appointment,  in  the  moiety  of  the  residuary 
personalty  and  the  investments  representing 
the  same,  "  which  investments,  so  far  as  they 
comprise  or  include  such  moiety,  are  specified 
in  tlie  schedule  hereto,"  upon  the  trusts  of  the 
new  settlement.  The  schedule  included  in- 
vestments representing  the  proceeds  >of  the 
part  of  the  specifically  idevised  real  estate 
which  had  been  sold.  The  settlement  con- 
t-ained  a, covenant  by  E.  to  pay  S.  an  annuity. 
At  the  date  of  the  appointment  E.  was  a 
trustee  of  the  testator's  .will. 

Held — that,  according  to  the  true  construc- 
tion of  the  appointment  and  settlements,  no 
part  of  the  money  arising  from  the  sale  of 
the  real  estate  was  included  in  the  appoint- 
ment by  E. 
In  re   Horsfall,  Huddleston  r.  Crofton, 

[1911]   2  Ch.   G3  ;   80  L.  J.  Ch.  480  ;    104 
L.  T.  590— Parker,  J 

4.  Jointure — Power  to  Apjioint  Clear  of  All 
Charges  and  Ontgoiiigs  W/iatsoerer — LiahUity  to 
Estate  JJvty.] — In  exercise  of  a  power  under  a 
settlement  whereby  C.  was  empowered  to  appoint 


by  way  of  jointure  to  his  wife  an  annual  sum 
not  exceeding  £3,000,  clear  of  all  charges  and 
outgoings  vifhatsoever,  C.  executed  a  settlement 
apiiointinu-  the  said  sum,  not  expressly  clear  of 
all  charges  and  outgoings.     On  the  death  of  C. : — 

Held — that  the  jointure  so  appointed  was 
clear  of  all  charges  and  outgoings,  and  therefore 
free  from  estate  duty. 

In     re     Earl     Cadogan's     Settlements, 
[PiICHMOND   V.    Lambton,  56   Sol.    Jo.    11  — 
Joyce,  J. 
(c)  Release. 
[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(d)  Validity. 

b.Void  Condition — Severance  of  Condition 
and  Aj>j)ointiiirnt — Condition  that  Aj>j)ointee 
Should  Pay  O/l'  Dehtx  'of  Appointor.'^ — A.  was 
the  life  tenant  of  a  fund,  with  power  to  appoint 
a  life  interest  in  the  whole  or  part  of  the  income 
to  any  wife  who  might  survive  him.  He 
exercised  the  power  in  part  unconditionally,  and 
in  part  by  appointing  (if  he  should  die  insolvent) 
HU  annuity,  of  which  the  greater  part  was  to  be 
used  in  paying  off  his  debts. 

Held — that  the  appointment  of  the  annuity 
could  not  be  separated  from  the  condition,  and 
that  the  execution  of  the  power  was  void  as 
being  for  a  purpose  wholly  foreign  to  the 
power. 

In  re  Cohen,  Brookes  v.  Cohen,  [1911]  1  Ch. 

[37  ;    80  L.  J.   Ch.  208  ;  103  L.  T.  ()2t3  ;    55 

Sol.  Jo.  11 — Joyce,  J. 

6.  Perpetuities  —  Remoteness  —  Absolute  or 
(Qualified  Interests.] — A  power  was  given  by  a 
testatrix  to  her  daughter  to  appoint  certain  funds 
by  deed  or  will  among  the  (laughter's  children 
or  issue,  limited  to  take  effect  after  the  death  of 
the  survivor  of  the  daughter  and  any  husband 
she  might  marry. 

Held — that  the  appointment  by  the  daughter 
after  the  death  of  her  husband  of  absolute  and 
transmissible  interests  was  void  for  remoteness. 

Semhle,  that  qualified  interests  might  be  validly 
appointed  by  her  under  the  power. 
In  re  Norton,  Norton  v.  Norton,   [1911] 

[2  Ch.  27  ;  80  L.  J.  Ch.  119  ;  103  L.  T.  821  ;  55 
Sol.  Jo.  109— Joyce,  J. 

(e)  In  General. 

7.  Fraud  on  Poioer  —  Appointments  Void  or 
Voidable — Pur  chaser  for  Value  without  Notice.] — 
An  appointment  under  a  common  law  power  or  a 
power  operating  only  under  the  Statute  of  Uses, 
by  which  the  legal  estate  has  passed,  is  at  most 
voidable,  and  a  purchaser  for  value  with  the  legal 
estate  and  without  notice  is  not  affected  by  the 
fraudulent  execution  of  the  power  ;  but  an 
appointment  in  fraud  of  an  equitable  power,  nut 
operating  so  as  to  pass  the  legal  estate  or  interest, 
is  void,  and  a  purchaser  for  value  without  notice 
can  only  rely  on  such  equitable  defences  as  are 
open  to  purchasers  without  the  legal  title  who 
are  subsequent  in  time  against  prior  equitable 
titles. 
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Power  of  AppointnLent— Co nt  1/11/ ed. 

Phillq)x  V.  Phillips  ((18G2)  5  L.  T.  G.15)  and 
(\/rre)-  v.  Richa/'(U  iil^m^  1  De  G.  F.  &  J.  548) 
distinguished. 

Decision  of  Neville,  J.  ([1910]  W.  N.  I(i3  ;  79 
I,.  J.  Ch.  640  ;  103  L.  T.  131)  affirmed. 
Cloutte   r.   Storey,    [1911]    1    Ch.    IS  ;     80 
[L.  J.  Ch.  193  ;  103  L.  T.  C17— C.  A. 
See  also  S.  C.  ESTOPPEL,  No.  1. 

8.  Deternihiation  of  Life  I/iterest  hij  lia/tlt- 
r/iptcij — Pouw  of  Ap2)ointm.ent  still  Uet/u/i/t- 
i/iil  P/icfr/'chrd — A]>2)lic.<itio/i  of  I/icome  2>e/id- 
i/iij  A/i/ioi//h/ii'/if.]  —The  life  interests  in  a 
marriage,  trust  fund  having  ceased — the  wife's 
by  death  and  the  husliand's  by  bankruptcy — 
the  fund  itself  vested  in  the  three  children 
of  the  marriage,  but  was  liable  to  be  divested 
by  the  exercise  of  a  power  of  appointment 
among  the  children  or  other  issue  of  the  mar- 
riage still  remaining  in  the  husband  notwith- 
standing the  cesser  of  his  life  interest. 

Held — that,  the  three  children  being  en- 
titled to  the  fund  itself,  the  income  of  the 
fund  ought  to  be  paid  to  them  during  the 
residue  of  the  husband's  life  unless  and  until 
they  were  superseded  by  the  exercise  of  the 
power   of    appointment. 

Colman   v.    Seymour    ((1748)    1    Ves.    Sen. 
210)  followed. 
In  re  Master's  Settlement,  Master  w.  I\Ias- 

[ter,  \VJn]  1  Ch.  321  ;  80  L.  J.  Ch.  190  ; 
103  L.  T.  899  ;  55  Sol.  Jo.  170— Eve,  J. 

9.  Poi/M'f  to  Aj>jioi/it  anio/ig  Km/ied  Pr/-so/is — 
BefauH  of  Api/oi/it/zie/it—h/iplicd  Gift—Dmth 
of  Itemi/i/ide/-//i/i/i  dit/-i/if/  Life  I//te/-cst.\ — A 
bequest  to  A.  for  life,  "  with  remainder  as  he 
shall  by  deed  or  will  and  in  his  sole  discretion 
appoint  amongst  "  certain  named  persons,  creates 
a  trust  liy  implication,  in  default  of  appointment, 
for  such  (il  tlidst'  jiersons  as  survive  the  testator, 
wlict  her  I  hey  survive  the  life  tenant  or  not. 

Wilso/i  v.  Duiinid  ((1883)  24  Ch.  D.  244) 
applied. 

In  RE  Walford,  Kenyonv.  Walford— 55  Sol. 
[Jo.  384— Joyce.  J. 
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I.    Service  of  Writ  of  Summons  . 

II.  Service  out  of  Jurisdiction. 
0/)  Breach  of  Cojitract  performable 

within  Jurisdiction 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(Jii)   Injunction  .... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(e)  Miscellaneous  .... 
(d)  Necessary  or  Proper  Party 

III.  Summary    Judgment     on    Spe- 

cially Indorsed  Writ     . 
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IV.  Parties. 

(«)  Attorney-General 

(jb^  Compromise         .... 

(c)  Joinder  of  Defendants. 

{(I)  Joinder  of  Plaintiiis   . 

(e)  Married  Woman. 
[No  paragraplis  in  this  vol.  of  the  Digest.] 

(/)  Pauper       

[No  paragraiihs  in  this  vol.  of  the  Digest.] 
(</)  Representation   .        . 

(//)  Substituting  Plaintiff 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/■)    Third  Party  Procedure 
Y.  Joinder  of  Causes  of  Action  . 

[No  paragraphs  in  this  vol.  of  the  Digest.  J 

VI.  Payment  into  Court. 

(<■/)  Acceptance  .... 

[No  paragraphs  in  this  vol.  of  the  Dieest.] 
(U)  Admitting  Liability    . 
[No  pariigraphs  in  this  voL  of  the  Di-est.] 

(f)  Denying  Liability 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/Z)  Generally 

[No  paragraphs  in  this  vol.  of  the  Di^'cst.  ] 

{e)  Libel  or  Slander  .... 

(/)  Trustees 

[No  piiragraphs  in  this  vol.  of  the  Digest.] 

Vll.  Payment     out    of    Fund     in 

Court       

Vlll.  Action  for   Declaration 
IX.  Discontinuance 

X.  Trial. 
(rt)  Miscellaneous      .... 
[No  paragraphs  in  this  vol.  of  the  Digest. 
(Z»)  Notice  of  Trial    .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(f)  Place  of  Trial      .... 
[No  paragraphs  In  this  vol.  ol  the  Plcest.i 
(rf)  Plight  to  Jury      .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

XI.  Motion  for  New  Trial. 

(«)  Costs 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(&)  Grounds  for  ordering  New  Trial 
(c)  Time  for  serving  Notice     . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

XII.  Judgment 

XII 1.  Execution. 

(jt)  Discovery  in  Aid 
(No  paraprai^hs  in  this  vol.  of  the  Digest.] 
(Jb)  Scottish  Judgment      . 
INojiaragraphs  in  this  vol.  of  the  Digest.] 
(f)  Sequestration      .         .         .         . 

00  stay 

(No  jiarapraphs  in  this  vol.  of  the  Digest.) 
(<?)  Writ  of  Possession 
[No  paragiai)hs  in  this  vol.  of  the  Digest.] 
(/)  In  General         .         .         .         . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

XIV.  Attachment  of  Debts      . 

[No  paragraphs  in  this  vol.  ol  the  Digest. . 
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Practice  and  TrocbAvire— Con  tin  iird.  col. 

XV.  Chaucung  Orders      .        .        .     489 
XVI.  Equitable  Execution      .        .    4'JU 
XVII.  Actions      by     and      auainst 

Firms -litu 

(No  paragrnphs  In  this  vol.  of  the  Digest.] 
XVIIl,  Transfer   and  Consolidation 

OF  Actions      ....  4 do 

XIX.  Motions  ' 4!)0 

XX.  Originating  Summons       .        .  4'.t0 

XXI.  Chambers  in  Chancery  Divi- 

sion    491 

XXII.  Appeals. 

(«)  Appe.ils  to  Court  of  Appeal        .  491 

(Z»)  Appeals  to  House  of  Lords         .  491 

(^0  Arbitration  Appeals   .         .         .  492 
[No  paragraphs  in  this  vol.  of  tlie  Digpst.] 

(<^)  Divisional  Court  .         .         .  492 

0^)  Final  and  Interlocutory  Orders  .  492 
[Mo  paragraphs  in  this  vol.  of  the  Digest  ] 

(/)  Generally 492 

Iff')  Official  Referee  ....  492 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(A)  Security  for  Costs       .         .         .  492 

(0   Time  for  Appeal         .        .        .  492 

XXIII.  Costs 

(rt)  Appeal 493 

(Z*)  Apportionment  ....  498 
[No  paragraphs  in  this  vol.  of  the  Dipest.] 

(c)  Discretion  of  Judge    .         .         .  4it3 

(d)  Documents  ."       .         .         .  498 

(e)  Independent  Proceedings  .         .  494 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/)  Miscellaneous     ....  494 

((/)  Security  for  Costs       .         .         .  494 

(A)  Taxation  generally     .         .         .  49(1 

(i)    Trustees  and  Executors      .         .  496 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/O  Two  Defendants        .        .        .496 
[No  paragraphs  in  this  vol.  of  the  Digest] 

XXIV.  Stay  of  Proceedings. 

(«)  Actions  in  different  Courts         .  496 

(b)  Frivolous  and  Vexatious  Actions  497 

(c)  Miscellaneous      ....  497 
[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

XXV.  Miscellaneous   ....    497 

See  also  Bankruptcy,  XIV.  ;  Con- 
flict OF  Laws,  Nos.  4,  .5,  6  ;  Con- 
tempt AND  Attachment,  No.  4  : 
Courts,  No.  1  ;  Criminal  Law, 
No.  53 ;  Crown  Practice,  No.  6  ; 
Damages,  No.  7  ;  Discovery,  No.  8  ; 
Executors,  III.  (g)  ;  Highways, 
No.  9  ;  Husband  and  Wife,  No.  10  ; 
Interpleader  ;  Libel,  No.  1  ; 
Local  Government,  No.  8  ;  Mort- 
gage, Nos.  10,  11  ;  Patents, 
XII. ;  Receivers,  III. ;  Solicitors  : 
Trusts,  No.  15. 

I.  SERVICE  OF  WRIT  OF  SUMMONS. 

1.  Forr'ujn  Corjutnition — Srrrirr  of  Wi-if  wif/ii7i 
the  JwlsdlctiuH— Business  in  England — Agent's 


OlHre  —  ''  Jfrad  Officer"  —  B.  S.  6'.,  <9/vZ.  9, 
r.  8.] — The  defendants  were  a  foreign  corpora- 
tion carrying  on  business  as  manufacturers  in 
Germany.  They  employed  a  sole  agent  for  the 
United  Kingdom,  who  rented  an  office  in 
London  and  was  paid  a  commission  on  orders 
obtained  by  him  for  the  defendants'  goods. 
The  agent  also  had  authority  to  enter  into 
contracts  for  the  sale  of  the  defendants'  goods 
without  submitting  the  orders  to  the  defen- 
dants. Deliveries  in  fulfilment  of  orders 
obtained  or  contracts  made  by  him  were  made 
in  some  cases  out  of  goods  of  the  defendants 
lying  at  wharves  in  London  and  in  other  cases 
out  of  a  stock  of  the  defendants'  goods  kept 
at  the  agent's  office.  Goods  so  delivered  were 
paid  for  by  cheques  sent  by  the  purchasers 
to  the  agent.  The  agent  also  acted  for  an- 
other foreign  firm. 

Held — that   the    defendants    were   carrying 
on  their  business  at  the  agent's  office  so  as  to 
be  resident  at  a  jDlace  within  the  jurisdiction, 
and  that  tlie  agent  could,  therefore,  be  pro- 
perly served  with  a  writ  there,  as  the  "  head 
officer  "  of  the  defendants  within  Ord.  9,  r.  8, 
in  an  action  brought  by  the  plaintiffs  against 
the   defendants  for   breach   of  an  agreement. 
Saccharin   Corporation,  Ld.    v.   Chemische 
[Fabrik  Von  Heyden  Aktiengesellschaft, 
[1911J  2  K.  B.  516  ;  80  L.  J.  K.  B.  1117  ; 
104  L.  T.  886  ;  28  R.  P.  C.  487— C.  A. 

2.  Ko  Indorsement  of  Month  and  Day  of 
Service  —  Defect  —  Irregularity  —  li.  S.  6'., 
Ord.  9,  r.  15;  Ord.  70,  r.  2.]— The  plaintiff 
having  obtained  an  order  for  substituted  ser- 
vice of  a  writ  upon  the  defendant  duly  effected 
such  service.  The  indorsement  on  the  writ 
of  the  date  of  service  was  not,  however,  made 
within  three  days  as  required  by  Ord.  9,  r.  15, 
but  was  made  subsequently.  No  appearance 
was  entered  on  behalf  of  the  defendant,  and 
the  plaintiff  obtained  judgment  in  default  of 
appearance  for  damages  to  be  assessed. 
Thereafter  the  damages  were  assessed  in  the 
Sheriff's  Court.  On  an  application  by  the 
defendant  to  set  aside  the  judgment  and  all 
subsequent  proceedings  :  — 

Held — ^that  the  non-compliance  by  the 
plaintiff  with  the  requirements  of  Ord.  9,  r.  15, 
was  not  a  mere  ii-regularity  within  Ord.  70, 
r.  2,  but  was  a  defect  which  prevented  the 
plaintiff  proceeding  further  with  the  writ,  and 
therefore  that  the  judgment  and  subsequent 
proceedings  must  be  set  aside. 
Hamp-Adams  v.  Hall,  [1911]  2  K.  B.  942  ; 

[80  L.    J.   K.   B.    1341  ;    105   L.   T.    326  ; 
27  T.  L.  R.  531  ;  55  Sol.  Jo.  647— C.  A. 


3.  Foreign,  Railway  Company  having  Office  in. 
London  fur  Financial  Business  only.'] — A  foreign 
railway  company  had  an  office  in  London  and  a 
board  of  directors  which  dealt  solely  with 
financial  matters,  viz.,  the  r.aising  of  money  for 
the  purposes  of  the  railwa,y  by  the  issue  of 
deljentures. 

Held— ^that  the  railway  company  were  carry- 
ing on  business  in  this  country  so  as  to  be  resilient 
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I.  Service  of  Writ  of  Sammons — Continued. 
here,  ami  therefore  that  they  could  be  sued  in 
this  country. 

Aktiessklskabet    Dampskib    "  Hercules  " 

[v.  Gkand  Trunk  and  Pacific  Ry.  Co.,  28 

T.  L.  R.  28  ;  56  Sol.  Jo.  51— C.  A. 

4.  Foreign  Corporation  —  Agent.'\ — In  order 
that  a  foreign  corporatiou  may  be  liable  to  be 
sued  in  this  country  by  reason  of  tlie  fact  that  it 
has  a  business  residence  here,  it  is  necessary  that 
the  business  carried  on  by  its  agents  within  the 
jurisdiction  should  be  the  business  of  the  cor- 
jioration.  It  is  not  sufficient  that  the  corpora- 
tion's agents  are  merely  doing  work  ancillary  to 
the  business  of  the  corporation. 

Allison  v.  Independent  Press  Cable  Asso- 

[ciATioN  OF  Australasia,  Ld.,  28  T.  L.  R. 

128— C.  A. 

5.  Service  on  Company  hy  Registered  Post — 
(onxequent  Delay  in  Fact — Marking  Judgnient 
Frenaturely.'] — Plaintiffs,  who  could  lawfully 
have  effected  service  of  a  writ  against  a  defen- 
dant company  by  posting  the  same  in  a  prei)aid 
cover  properly  addressed,  for  greater  certainty 
registered  the  same  ;  and  in  consequence  of  such 
registration  the  letter  was  not  in  fact  delivered 
until  the  day  following  the  "  ordinary  course  of 
post."  The  plaintiffs  hoitdfide  believed  that  the 
letter  had  been  tlelivered  in  the  ordinary  course  of 
post,  and  acting  on  such  belief  marked  judgment 
in  default  of  appearance  immediately  after  the 
expiration  of  the  period  allowed  for  entering  an 
appearance. 

Held,  on  motion  by  the  defendant  company  to 
set  aside  such  judgment — that,  notwithstamling 
sect.  26  of  the  Interpretation  Act,  1889,  where 
the  writ  had  not,  in  fact,  been  delivered  in  the 
ordinary  course  of  post,  the  defendants  were 
entitled  to  have  the  judgment  set  aside  on  the 
grounil  that  it  had  been  marked  prematurely. 

Rylands   Glass    Engineering    Co.,   Ld.  v. 

[PHOiNix    Co.,   Ld.,   [1911]   2    I.   R.  532— 

Div.  Ct.,  Ireland. 

II.  SERVICE  OUT  OF  JURISDICTION. 

(a)  Breach  of  Contract  perforinable  within 
Jurisdiction. 

[Ko  ii:aat;nii,lis  iij  this  vol.  ot  the  Digest.] 

(b)  Injunction. 
[No  paragraphs  in  this  voL  ol  the  Digest.) 

(c)  Miscellaneous. 

6.  Arbitration — Notice  of  Motion  to  Set  Aside 
Award — Service — Foreign  Company  out  of  Juris- 
diction—R.  S.  C,  Ord.  11,  rr.  1,  8,  8a.]— Ord.  11, 
r.  8a,  does  not  confer  jurisdiction  to  give  leave 
for  a  summons,  order,  or  notice  to  be  served  out 
of  the  jurisdiction  except  under  the  circum- 
stances in  which  there  is  jurisdiction  to  give 
leave  for  a  writ  of  summons  or  notice  of  a  writ 
of  summons  to  be  served  out  of  the  jurisdiction 
under  Ord.  11,  r.  1. 

Y.D. 


By  a  contract  of  sale  executed  in  France  and 
made  between  a  Swedish  company  and  a  French 
company,  the  Swedish  company,  the  sellers, 
elected  a  domicil  in  France.  Under  the  terms 
of  that  contract  all  disputes  were  to  be  referred 
to  arbitration,  and,  upon  disputes  having  arisen, 
the  French  company  appointed  a  Frenchman  as 
their  arbitrator,  the  Swedish  company  an 
Englishman,  and  the  two  arbitrators  appointed 
an  Englishman  as  umpire,  who  made  his  award 
in  England.  Neither  of  the  companies  carried 
on  business  in  England. 

Held — that  leave  could  not  be  given  under 
Ord.  11,  r.  8a,  to  serve  the  French  company 
in  France  with  a  notice  of  motion  to  set  aside 
the  award. 

In  re  Aktiebolaget  Robertsfors  and  La 

[SOCIETE    Anonyme   des    Papeteries    de 

l'Aa,   [1910]  2  K.  B.  727  ;  80  L.  J.  K.  B.  13  ; 

103  L.  T,  503— Div.  Ct. 

7.  Appearance  under  Protest — Limit  of  Time 
for  Setting  Aside  Writ — F.vtension  of  Time — 
Practice  Masters'  Rules,  r.  11— R.  S.  C.  Ord.  12, 
r.  30  ;  Ord.  61,  /•.  7.]— The  fact  that  an  applica- 
tion by  a  defendant  to  set  aside  a  writ  served  out 
of  the  jurisdiction  to  which  he  has  entered  an 
appearance  under  protest  is  not  made  within  the 
stipulated  time  stamped  on  the  appearance  in 
accordance  with  the  Practice  Masters'  Rules,  r. 
11,  is  only  a  priiud  facie  abandonment  of  the 
conditional  character  of  the  appearance.  The 
Practice  Masters'  Rules  are  not  statutorj^  rules, 
but  are  rules  of  convenience  which  do  not  limit 
the  power  of  the  Court  to  grant  an  extension  of 
time  or  to  set  aside  the  writ,  notwithstanding  the 
expiration  of  the  stipulated  {time,  if,  in  the 
opinion  of  the  Court,  the  delay  does  not  show 
either  an  intention  to  abandon  the  protest  or  an 
improper  attempt  to  impede  the  administration 
of  justice. 

Keymer  v.  Reddy,  [1911]  W.  N.  217  ;  132  L.  T. 
[Jo.  131  ;  46  L.  J.  N.  C.  770— C.  A. 

(d)  Necessary  or  Proper  Party. 

8.  Concurrent  Writ — Defendant  out  of  Jurisdic- 
tion.—  Unconditional  Appearance — Ahi/se  of  Rule 
-^Colonrahlr  Joiinlrr  of  P<ni\es~Di.^.;,„fn,,iancc 
of  Action  a<iai,is/  o,if<i  l)rfr,i,h,iit  inlhni  .1  u r i.^- 
diction— Judirai, we  Urrhuid)  Art,  1S77  (Kt  i^  \\ 
Vict.  c.  hl\  s.  27  (5j— /^.  S.  C.  (/.),  Ovd.  11,  r. 
1  (/()•] — To  justify  the  exercise  of  the  power  to 
allow  service  of  a  writ  out  of  the  jurisdiction 
under  R.  S.  C.  (I.),  Ord.  11,  r.  1  (A),  the  person 
served  within  the  jurisdiction  must  be  one  against 
whom  relief  is  hona,  fide  sought  by  the  plaintiff 
and  not  a  person,  colourably  joined  or  the 
purpose  of  effecting  service  outof  the  jurisdiction 
under  the  Order,  against  whom  the  plaintiff  has 
no  real  cause  of  action,  and  against  whom  the 
action  is  discontinued  before  trial.  In  a  case  of 
colourable  joiniler,  even  though  an  unconditional 
appearance  had  been  entered  by  the  defendant 
out  .of  the  jurisdiction,  the  Court,  upon  the  dis- 
continuance of  the  action  against  the  sole 
defendant   within    the    jurisdiction,  stayctl   all 
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IV.  PAKTIES. 

Sec  aUo  No.  4i,  infra ;  Executors,  Nos. 
25,  2() ;  Landlord  and  Tenant, 
No.  10  ;  Mortgage.  No.  12. 

(a)  Attorney-General. 

12.  lielief  at/ahist  tlie  Crown  —  Declaratdry 
JiuJfjnient — Attornei/- General  Defendant — Action 
or  Petition  of  Riqlit—B.  S.  C,  ' Ord.  .25,  r.  5— 
Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8), 
Form  /F.] — The  Court  has  jurisdiction  to 
entertain  an  action  against  the  Attorney- 
General,  as  representing  the  Crown,  althougii 
the  iniineiliate  and  sole  object  of  the  action  is 
to  affect  the  rights  of  the  Crown  in  favour  of 
the  plaintiff. 

Hodge  V.  Attorney-General  ((1839)  3  Y.  &  C. 
Ex.  342)  examined  and  approved.  ' 

A  declaratory  judgment  can,  under  Ord.  25, 
r.  5,  be  made  against  the  Attorney-General,  as 
defendant  representing  the  Crown,  and  a 
plaintiff  is  not  bound  in  such  a  case  to  proceed 
by  petition  of  right. 
Dyson  c.  Attorney-General,  [1911]  1  K.  B. 

[410  ;    80  L.   J.    K.  B.  531  ;  103   L.  T.    707  ; 
27  T.  L.  R.  143  ;  o5  Sol.  Jo.  168— C.  A. 

13.  Relief  agaimt  Crown — Declaratory  Judy- 
mod — Afturney- General  Defendant — It.  S.  C., 
Ords.  25,  /•.  5,  68,  ?•.  1.] — The  Court  has  juris- 
diction under  Ord.  25,  r.  5,  to  make  a  binding 
declaration  of  right  against  the  Attorney- 
General  as  representing  tiie  Crown,  but  tlie 
jurisdiction  is  discretionary  and  ought  to  bo 
exercised  with  great  care  and  with  a  due 
r^ard  to  all  the  circumstances  of  the  case. 

Dysan  v.  Attorney-General  (suj)ra)  fol- 
lowed. 

By  Ord.  68,  r.  1,  "  Subject  to  the  provisions 
of  this  Order  nothing  in  these  rules,  save  as 
expressly  provided,  shall  affect  the  procedure 
or  practice  in  any  of  the  following  causes  or 
matters  :  .  .  .  (c)  Proceedings,  on  the  Ite- 
venue  side  of  the  King's  Bench  Division.  ..." 

Held — that  the  Order  referred  only  to  the 
procedure  and  practice  in  the  several  causes 
or  matters  therein  mentioned,  and  that  an 
action,  brought  in  the  Chancery  Division  for 
a  declaration  that  a  certain  form  issued  by 
the  Commissioners  of  Inland  Eevcnue  under 
the  Finance  (1909-10)  Act,  1910,  was  illegal, 
unauthorised,  and  ultra  vires,  was  not  one  of 
those  to  which  the  Order  referred,  but  was 
governed  by  the  ordinary  rules  of  procedure 
and  practice  of  which  Ord.  25,  r.  5,  was,  one. 
BuRGiiES  V.  Attokney-General,  [1911]  2  Ch. 

[139  ;    80  L.   J.   Ch.   506  ;    105  L.  T.   193  ; 

27  T.  L.  R.  433  ;  55  Sol.  Jo.  520— Warring- 
ton, J. 

See  S.  C.  on  Appeal,  Crown  Practice, 

No.  2. 

(b)  Compromise. 
tSee  also  Estoppel,  No.  1. 

r.   Cassidy,  [1911]  2  I.  R.  632  ;        14.  Plaintiff  of  Unsound  Mind  not  so  Found— 
[44  I.  L.  T.  210— C.  A.,  Ireland.    Small  Fund— Payment  to  Next  Friend— U.  S.  C, 


II.  Service  out  of  Jurisdiction — Continued. 
further  jiroceedings  in  the  action  on  the  ground 
that  it  was  an  abuse  of  the  rule. 
Sharples  v.  Eason  &  Son,  Ld.,  [1911]  2  I.  K. 
[436  ;  45  I.  L.  T.  204— C.  A.,  Ireland. 

Sec  Ross  r.  Eason,  infra. 

9.  Abuse  of  llulc—Lihel— New.myent—E.  S.  C. 
(7.)  Ord.  11,  /•.  1  (/(.).]— A-  letter,  alleged  to  be  a 
libel  on  the  plaintiff,  was  published  by  a  London 
newspaper,  copies  of  which  were  sold  in  Dublin 
by  E.  &  Son,  a  firm  of  Dublin  newsagents, 
between  whom  and  the  publishers  of  the  paper 
no  contract  of  agency  existed,  and  who  were,  as 
they  alleged,  ignorant  of  the  alleged  libel.  Pro- 
ceedings for  the  alleged  libel  were  threatened  by 
the  plaintiff  against  the  publishers  and  printers 
of  the  paper  in  London,  and  on  their  refusal  to 
nominate  a  solicitor  in  Ireland  to  accept  service  of 
a  writ  of  summons  on  their  behalf,  the  plaintiff, 
without  any  previous  communication,  issued  a 
writ  of  summons  claiming  damages  for  the 
alleged  libel  against  E.  &  Son,  and  then  applied 
for  and  obtained  an  order  under  R.  S.  C.  (I.), 
Ord.  11,  r.  1  (/<),  granting  leave  to  issue  and  serve 
aconcuirent  writ  for  service  out  of  the  jurisdiction 
on  the  publishers  and  printers  of  the  paper  in 
Loudon,  alleging  that  the  latter  were  necessary 
and  proper  parties  to  the  action  brought  against 
E.  &  Son,  within  the  jurisdiction. 

Held — that  the  order  for  service  out  of  the 
jurisdiction  should  be  set  aside,  on  the  ground 
that  the  action  against  E.  &  Ron  was  oidy 
instituted  for  the  purpose  of  bringing  the 
English  defendants  within  the  jurisdiction  of 
the  Irish  Courts. 

Ross  V.  Eason  &  Son,  Ld.,  [1911]  2  I.  R.  459— 
[C.  A.,. Ireland. 

III.  SUMMARY  JUDGMENT  ON  SPECIALLY 
INDORSED  WRIT. 

See  also  Estoppel,  No.  3. 

10.  Order  for  Judgment  under  Ord.  14 — 
Signing  Judgment  more  than  a  Year  Later — 
Notice  of  Intention  to  Proceed  not  Necessary — 
R.  S.  d,  Ord.  64,  r.  13.]— Where  a  plaintiff, 
after  obtaining  an  order  for  leave  to  sign  judg- 
ment under  Ord.  14,  takes  no  further  step  for  more 
than  a  year  he  need  not  give  a  month's  notice 
to  the  defendant,  under  Ord.  64,  r.  13,  before 
signing  judgment,  as  the  latter  rule  does  not 
apply  to  such  a  case. 

Stafford  shire  Bank  v.  Weaver  ([1884]  W.N. 
78)  overruled. 

Deighton  i\  Cockle,  [1911]  W.N.  246:  131 
[L.  T.  Jo.  108  ;  45  L.  J.  N.  C.  788— C.  A. 

11.  Weekly  Tenancy — Determinedhy  Notice  to 
Quit—R.  S.  C,  Ord.S,r.  6;  Ord.  14,  r.  1.]— 
Where  a  weekly  tenancy  is  determined  by  notice 
to  quit,  the  landlord  is  entitled  to  proceed  for 
recovery  of  the  premises  by  specially  indorsed 
writ  under  Ord.  3,  r.  6,  and  to  recover  judgment 
under  Onl.  14,  r.  1. 

M'Gillicuddy 
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IV.  Parties — Continued. 

Old.  16,  r.  17  ;  Ord.  22,  r.  15.] — An  action  was 
brought  by  M.  R.,  a  porson  of  unsound  mind  not 
so  found,  suing  by  W.  R.,  her  brother  and  next 
friend,  against  E.  R.,  as  sole  executrix  and  uni- 
versal legatee  of  T.  R.,  to  recover  a  legacy  of 
i:500  bequeathed  to  her  by  one  D.  deceased, 
wliose  executor,  T.  R.,  had,  it  vi^as  alleged,  re- 
tained the  legacy  on  behalf  of  and  to  the  use  of 
the  plaintiff.  For  many  years  prior  to  his 
death  T.  R.  had  supported  the  plaintiff,  and  the 
defendant  contended  tliat  tlie  amount  due  to 
T.  R.'s  estate  for  tlie  maintenance  of  the  plaintiff 
greatly  exceeded  tlie  sum  of  J^^OO.  The  parties 
had  agreetl  to  stay  all  proceedings  in  the  action  on 
payment  of  £160  by  the  defendant  to  W.  R.  as 
tlie  next  friend  of  the  plaintiff,  and  now  applied 
for  sanction  of  the  Court.  No  proceedings  in 
lunacy  were  pending. 

Meld — that  the  compromise  should  be  sanc- 
tioned on  W.  R.'s  undertaking  to  apply  the  fil()0 
f(jr  the  future  maintenance  of  the  plaintiff  at 
the  rate  of  8*.  a  week. 

In  ke  Ryan,  Ryan  v.  Ryan,  [I'Jll]  W.  N.  56  ; 
[130  L.  T.  Jo.  460— Neville,  J. 

(c)  Joinder  of  Defendants. 

15.  Contract  for  Carriage  of  Frozen  Meat — 
Joinder  of  Oioner.^  of  Unseaworthy  SMj)  Em- 
2)loyed  under  Contract — B.  S.  C,  Ord.  16,  r.  4.] 
— ^The  power  to  join  several  defendants  under 
Ord.  16,  r.  i,  extends  to  cases  where  the  subject- 
matter  of  complaint  is  substantially  the  same 
against  all  the  defendants,  although  the  causes  of 
action  against  them  may  be  technically  different 
and  the  respective  grounds  of  liability  are  to 
some  extent  different. 

The  plaintiffs  in  their  points  of  claim  alleged 
that  they  contracted  with  H.  Brothers  for  the 
carriage  of  frozen  meat  by  certain  named  ships 
or  by  other  suitable  ships  upon  terms  set  out  in 
the  contract ;  that  it  was  agreed  that  H.  Brothers 
should  provide  the  D.,  a  ship  belonging  to  the 
h\  company,  to  do  service  under  the  contract ; 
and  that  owing  to  the  D.'s  unseaworthiness  a 
consignment  of  meat  was  damaged.  They 
claimed  damages,  severally  or  in  the  alternative, 
from  II.  Brothers  under  their  contract,  and  from 
the  F.  company  under  tlie  bills  of  lading  signed 
by  the  master  of  the  D. 

Help— that  under  Ord.  16,  r.  i,  the  plaintiffs 
could  join  the  F.  company  as  defendants. 

Frankenhurg  v.  Great  Ifor-seless  Carriage  Co. 
([1900]  1  Q.  B.  50-1)  followed. 

Smurthwalte  v.  Hannaij  ([1801]  A.  C.  494) 
and  Sadler  v.  Great  Western  Rg.  Co.  ([1896] 
A.  C.  450)  discussed. 

Decision  of  Hamilton,  J.,  reversed. 

COMPANIA    Sansinena    db    Caknes    Conge- 

[  LAD  AS  V.   HOULDER   BROTHERS   &   Co.,   Ld., 

[1910]  2  K.  B.  354  ;  79  L.  J.  K.  B.  1094  ;  103 

L.  T.  333  ;  11  Asp.  M.  C.  525— C.  A. 

(d)  Joinder  of  Plaintiffs. 
See  No.  16,  Infra. 


(e)  Married  Woman. 

(No  paragraphs  in  tlii.s  vol.  of  tho  Digest.] 

(f)  Pauper. 

[No  paragraplLs  in  tliis  vol.  of  the  Dige.st.] 

(g)  Representation. 
See  aho  Executors,  No.  4. 
16.  "  Per.ion.i  /Taring  the  Same  Interest  in  One 
Cause  or  J/dffer" — Shippers  of  Goods  on  Vessel 
Sunk  for  Carrgiiig  Confrahaml~R.  S.  C,  Ord.  16, 
/'.  9.] — The  plaintiffs  were  shippers  of  goods  on 
board  a  vessel  belonging  to  the  defendants  on  a 
voyage  from  the  United  States  to  Japan  during 
the  Russo-Japanese  War.  On  her  voyage  the 
vessel  was  sunk  by  a  Russian  cruiser  on  the 
ground  that  she  was  carrying  contraband  of  war. 
The  plaintiffs  instituted  an  action  against  the 
defendants,  the  writs  being  issued  "  on  behalf  of 
themselves  and  others  owners  of  cargo  lately 
laden  on  board "  the  vessel,  and  the  claim  as 
indorsed  on  the  writs  was  "  For  damages  for 
breach  df  contract  and  duty  in  and  about  the 
carriage  of  goods  by  sea."  The  defendants  took 
out  a  summons  asking  that  the  writs,  or  so  much 
of  the  writs  as  related  to  parties  other  than  the 
plaintiffs,  be  set  aside  on  the  ground  that  the 
provisions  of  Ord.  16,  r.  9,  were  not  applicable. 

Held  (Buckley,  L.J.,  dissenting) — that  the 
plaintiffs,  not  being  "  persons  having  the  same 
interest  in  one  cause  or  matter,"  were  not 
entitled  to  sue  in  a  representative  capacity,  and 
that  the  writs  ought  therefore  to  be  set  aside. 

Per  Moulton,  L.J. — A  representative  action 
does  not  lie  to  recover  damages  only. 

Decision  of  Bucknill,  J.,  reversed. 
Markt  &  Co.,  Ld.  v.  Knight  Steamship  Co., 

[Ld.,   Sale  and  Frazar,    Ld.  v.    Knight 

Steamship  Co.,  Ld.,  [1910]  2  K.  B.    1021  ; 

79  L.  J.   K.   B.  939  ;  103  L.  T.  369  ;   11  Asp. 
M.  C.  460— C.  A. 

(h)  Substituting.  Plaintiff. 

[No  1  ;i!;iim:i'  lis  ill  this  vol.  of  the  Digest.' 

(i)  Third  Party  Procedure. 

17.  Third  and  Fourth  Parties — Costs — Juris- 
diction—R.  S.  C,  Ord.  16,  '/•;•.  11,  48,  54.]— 
In  an  action  against  defendants  who  claim 
indemnity  against  a  third  party  who  obtains 
an  order  in  the  presence  of  the  plaintills 
against  a  fourth  party,  directing  delivery  of 
pleadings  and  that  the  fourth  party  be  at 
liberty  to  appear  at  the  trial  and  be  bound  by 
the  result,  the  Court  has  jurisdiction  luuler 
the  third  party  procedure  in  Part  VI.  of 
Ord.  16  to  decide  all  questions  of  costs  as 
between  the  parties  to  the  action  and  the  third 
and  fourth  parties,  the  rules  applying  not  only 
to  third  parties  but  further  parties. 
Klawanski  v.  Premier  Petroleum  Co.,  Ld., 

[Prudential     Trust     Corporation,     Ld. 

(Third  Parties),  Maisel  (Fourth  Party), 

[1911]    W.    N.    94  ;     104   L.    T.    567  ;     55 
Sol.  Jo.  408— Eve,  J. 

V.  JOINDEK  OF  CAUSES  OF  ACTION. 

[No  paragraphs  iu  this  vol.  of  the  Digest.  ] 
16—2 
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VI.  PAYMENT  INTO  COUBT. 

See  alsii  ISankkui-tcy,  No.  3;  Ecclesi- 
astical Law,  No.  3. 

(a)  Acceptance. 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

(b)  Admitting  Liability. 

[Ko  pumgiaphs  in  Uns  vol.  ol  Uio  Digest.] 

(c)  Denying  Liability. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Generally. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Libel  or  Slander. 

18.  Costs — Payment  into  Court — Verdict  for 
Smaller  Sum.'] — The  plaintiff  sued  the  defendant 
for  slander  in  respect  of  a  statement  that  the 
plaintiff  had  at  a  Parliamentary  election  voted 
twice  in  one  division.  The  defendant  admitted 
publication,  but  paid  £10  lO.s.  into  Court,  and 
pleaded  in  mitigation  of  damages  certain  letters 
of  apology  which  he  had  written.  At  the  trial 
tlie  jury  found  a  verdict  for  the  plaintiff  with 
one  farthing  damages,  and  Darling,  J.,  held  that 
the  i)laiutiff  was  entitled  to  the  costs  of  the 
action. 

Held — that  there  was  no  reason  shown  for 
interfering  with  the  judge's  discretion  in  making 
the  order  that  he  did. 

Decision    of    Darling,   J.   (27   T.   L.   E.    G7) 
affirmed. 
KiNNKLL  r.  Walker,  27  T.  L.  R.  257— C.  A. 

(f)  Trustees. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  PAYMENT  OUT  OF  FUND  IN  COUKT. 

See  also  No.  28,  infra. 

19.  Payment  Out  on  Order  of  Court  made  on 
Incorrect  Evidence — ^''Default  "  of  Paymaster- 
General — Liahility  to  Replace  Fund — Court  of 
Chancery  (^Fund.i)  Act,  1872  (35  &  36  Vict.  c.  44), 
s.  5.] — Where  the  Paymaster-General,  in  paying 
money  out  of  Court,  simply  obeys  the  order  of 
Court,  he  is  not  guilty  of  default  within  the 
meaning  of  sect.  5  of  the  Court  of  Chancery 
(Funds)  Act,  1872,  although  it  may  subsequently 
appear  that  the  order  of  Court  upon  which 
lie  acted  was  made  on  incorrect  evidence.  In 
such  circumstances,  therefore,  a  person  who,  but 
for  such  incorrect  evidence,  would  have  been 
entitled  to  receive  a  part  of  the  fund,  cannot 
claim  to  have  the  amount  thereof  replaced  out 
of  the  Consolidated  Fund. 

In  re  Williams's  Settled  Estate,  [1910] 

[2   Ch.  481  ;  80  L.  J.  Ch.  8  ;  103  L.  T.  390  ; 

20  T.  L.  R.  688  ;  54  Sol.  Jo.  736— Eady,  J. 

20.  Parliamentary  Pcposit — Payment  Out— 
Learefor  Claimant  to  Attend  to  Kramine  other 
Claims  —  Discovery.'] — A  tramway  company, 
whose  undertaking  had  been  sold,  had  no  assets 
and  for  all  practical  purposes  had  ceased  to 
exist,  but  had  not  been  legally  dissolved.  On 
November  19th,  1909,  the  usual  order  was  made 


for  inciuiries  as  to  persons  entitled  to  compensa- 
tion out  of  the  jiarliamentary  deposit,  and  it  was 
declared  that,  subject  to  such  compensation,  the 
fund  in  Court  ought  to  be  applied  for  the  benefit 
of  the  comi)any's  creditors,  and  an  inquiry  was 
directed  whether  there  were  any,  and  what, 
creditors  and  what  was  due  to  them.  This  order 
was  made  on  the  api)lication  of  the  executrix  of 
a  contractor,  who  claimed  under  a  judgment 
against  the  comi^anyin  favour  of  the  contractor, 
dated  January  15th,  1897,  for  £21,937  and  subse- 
quent interest,  making  her  claim  up  to  £31,624. 
The  imjuiry  was  held,  the  only  other  creditors 
attending  being  the  solicitors  of  the  cumi)any, 
who  claimed  £1,100  for  costs,  and  the  British 
Mutual  Banking  Com{)any,  who  claimed  £1,650. 
The  bank  objected  to  the  executrix's  claim  that 
the  debt  was  statute-barred,  and  also  that 
the  judgment  was  taken  by  consent  of  the  com- 
pany, and  demanded  inspection  of  the  company's 
documents.  This  was  refused.  The  bank  took 
out  this  summons  for  discovery  and  for  leave  to 
attend  the  inc^uiry  for  the  future  in  the  place 
and  stead  of  the  company. 

Held — that  the  applicants  were  entitled  to 
an  order  for  discovery,  and  to  have  leave  to 
attend  the  proceedings  relating  to  the  claims  of 
the  contractor's  executrix  and  the  solicitors,  but 
not  to  be  appointed  to  attend  in  place  of  the 
company. 
In  ke  Peckham  and  East  Dulwich  Tram- 

[WAYS  Co..  [1911]  W.   N.  15  ;  130  L.  T.  Jo. 
338  ;  45  L.  J.  N.  C.  56— Eady  J. 

VIII.  ACTION  FOE,  DECLARATION. 

See  No.   12,   .supra;    CONTRACT,    No.   9; 
Landlord  and  Tenant,  No.  16. 

IX.  DISCONTINUANCE. 

See  No.  8,  supra. 

X.  TRIAL. 

(a)  Miscellaneous. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Notice  of  Trial. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Place  of  Trial. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Right  to  Jury. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XL  MOTION  FOR  NEW  TRIAL. 

(a)  Costs. 

[No  paragraphs  iu  this  vol.  of  the  Digest.] 

(b)  Grounds  for  Ordering  New  Trial. 

21.  Notice  of  Motion — llisdirectiou  and  Kon- 
direction  —InsutHcient  Statement  of  Grounds — 
Ord.  39,  /•.  3.] — A  notice  of  motion  for 
a  new  trial,  grounded  upon  misdirection  aud 
non-direction  of  the  judge  at  the  trial  of  the 
action,  should  state  specifically  the  particulars  as 
to  misdirection  and  non-direction  upon  which 
the  moving  party  intends  to  rely. 
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XI.  Motion  for  New  1ria,l~-Continni'd. 

Pfeitf'er    v.    Midland    Bailioay    Co.     ((1886) 
18  Q.  B.  D.  218)  followed. 
Hughes  v.   Dublin  United  Tramways  Co. 
[Ld.  [1911]  2  I.R.  Ill— Div.  Ct.,  Ireland. 

(c)  Time  for  Serving  Notice. 

[No  paragraphs  in  this  vol.  of  the  Diyest.] 

XII.  JUDGMENT. 

Si-r   aho   No.    10,   aupra  ;  SET-OFF  AND 
Counter-claim. 

22.  Diniiatjes  —  Joint  Tort-feasors — Lihd—r 
Ajtjwrtionmrnt  hy  Jn7'y.] — In  an  action  for 
libel  against  a  newspaper  and  the  writer  of  the 
matter  complained  of,  the  jury  gave  a  verdict 
for  the  plaintiflE  for  £.500  and  apportioned  the 
damages  as  being  £195  against  the  newspaper 
and  £.'j  against  the  writer. 

Held — that,  as  damages  could  not  be  appor- 
tioned against  joint  tort-feasors,  judgment  must 
be  entered  for  the  full  amount  against  both 
defendants. 

Damiens  v.  Modern  Society,  Ld.,  27  T.  L.  R. 
[161— Grantham,  J. 

XIII.  EXECUTION. 

(a)  Discovery  in  Aid. 

(b)  Scottish  Judgment. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(c)  Sequestration. 

23.  Corporation — Jmlqment  ht/  Consent  — 
Undertaliin(i—Breaeh'-H.  S.  C,  ()rd.  42,  r.  31.] 
— At  the  trial  of  an  action  brought  to  restrain 
the  defendants'  company  from  carrying  on 
Vjlasting  operations  so  as  to  cause  nuisance  and 
danger  to  the  plaintiff,  judgment  was  entered 
by  consent,  the  defendants  agreeing  not  to  carry 
on  blasting  operations  so  as  to  discharge  frag- 
ments of  rock  on  the  plaintiff's  land.  Thereafter 
the  plaintiff  alleged  that  the  defendants  had  on 
several  occasions  broken  their  undertaking,  and 
therefore  applied  by  motion  for  a  writ  of 
sequestration  under  Ord.  42,  r.  31. 

Held — that  there  had  been  a  breach  of  the 
undertaking,  although  unintentional  ;  that  if 
there  were  any  recurrence  of  the  offence  a  writ 
of  sequestration  would  issue  ;  and  that  the 
company  must  pay  the  costs  of  the  motion  as 
between  solicitor  and  client. 
Davis  v.  Rhayader  Granite  Quarries,  Ld., 
[131  L.T.  Jo.  79— Neville,  J. 

(d)   Stay. 

[No  ].araKra]i}is  in  tins  vol.  ol  the  Digest.] 

(e)   Writ  of  Possession. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  In  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XIV.  ATTACHMENT   OF    DEBTS. 

[No  i,ara.tj,raphs  in  this  vol.  of  the  Digest.] 

XV.  CHARGING  ORDERS. 

See  Solicitors,  V.  (c). 


XVI.  EQUITABLE  EXECUTION. 

See  Bankruptcy,  No.  11  ;    Receivers, 
II. 

XVII.  ACTIONS  BY  AND  AGAINST  FIRMS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XVIII.— TRANSFER  AND  CONSOLIDATION 
OF  ACTIONS. 

See  County  Courts,  No.  7. 

XIX.  MOTIONS. 

24.  Motion  to  Commit — Neeessity  for  Service o_^ 
Copy  of  Atfidavit  iv/th  Notice  of  Motion — 
R.  S.  C,  Ord.  .52,  r.  1.]— Order  52,  r.  4,  does  not 
apply  to  a  motion  to  commit.  Under  the  rule, 
therefore,  a  copy  of  the  affidavit  on  which  a 
motion  to  commit  is  founded  need  not  be  served 
with  the  notice  of  motion. 

Decision  of  Warrington.  J.  ([1911]  2  Ch.  368  ; 
27  T.  L.  R.  556)  reversed. 

Taylor,    Plinston   liitoTHERS  &   Co.,  Ld.  r. 

[Plinston,  [1911]  2  Ch.  605  ;  105  L.  T.  615  ; 

28  T.  L.  R.  11  ;  56  Sol.  Jo.  .33— C.  A. 

25.  Originating  Motion  Placed  in  Nou-untness 
List — Hearing  Fee — Order  as  to  Supreme  Court 
Fees,  1884,  Sched.,  Item  52.]— Where,  to  suit 
the  convenience  of  the  Court,  an  originating 
motion  is  directed  to  be  placed  in  the  non- 
witness  list,  no  hearing  fee  ought  to  be 
demanded. 

In  re  Angus  Watson  &  Co.'s  Application, 

[1911]    W.    N.    56  ;    55   Sol.   Jo.    292  ;     28 

R.  P.  C.  167— Parker,  J. 

XX.  ORIGINATING  SUMMONS. 

See  also  Solicitors,  No.  10. 

26.  Void  Trusts  —  Cestui  que'  Trust  under 
Eesiilting  Trust — Contrihntor  to  Trade  Union 
Funds  Claiming  Account  and  Inquiry — R.  S.  C, 
Ord.  54a,  r.  1  ;  Ord.  55,  r.  3.] — Proceedings 
by  way  of  originating  summons  are  not  avail- 
able, either  under  Ord.  55,  r.  3,  or  under  Ord. 
54a,  r.  1,  to  persons  claiming  as  the  cestuis  que 
trust  under  a  resulting  trust  arising  on  failure 
of  the  trusts  of  an  instrument  on  account  of 
illegality.  For  their  claim  is  not  under  the 
instrument  which  declared  the  trusts  which 
have  failed,  nor  are  they  seeking  to  have  that 
instrument  construed.  Therefoie,  even  assum- 
ing that  the  rules  of  a  trade  union  constitute 
such  an  instrument  as  is  referred  to  in  the  above 
rules,  yet  the  subscribers  to  a  fund  devoted  by 
the  rules  of  a  trade  union  to  an  illegal  object 
cannot  obtain  a  declaration  of  their  right  to  be 
repaid  their  subscriptions  ui)on  an  originating 
summons,  but  must  resort  to  an  action  com- 
menced by  writ  to  obtain  the  relief  (if  any)  to 
which  they  are  entitled. 

In    re    Amalgamated    Society    of    Rail- 

[WAY    Servants   (Parliamkntary    Fund 

Trusts),  Addison  r.  1'ilchek,  [19lo]  2  Ch. 

547  ;    8(»   L.   J.    Ch.    19  ;   103   L.  T.  627  ;    27 

T.  L.  R.  12  ;  51  Sol.  Jo.  874— Eady,  J. 
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XXI.  CHAMBERS  IN  CHANCERY  DIVISION. 

>S'(y;  aha  No.  2(;,  sujira  :   I'lXKCUTOUS,  Nos- 
24,  2(i. 

27.  Sale  of  Real  Kddto — Condltiioud  Contract 
—  Order  of  Master  upiiroving  Contract — Order 
oiot  Passed  and  JiJntered — Finality  of  Order — 
Adjournment  to  Judge,'] — An  order  made  by  a 
master  in  chambers  is  not  complete  and  binding 
on  the  parties  until  it  is  passed  and  entered. 
Although  the  settled  practice  in  chamVjers  is  that 
an  adjournment  of  a  summons  to  be  heard  by 
the  judge  will  not  be  granted  unless  an  applica- 
tion is  made  to  the  Master,  at  the  time  when  the 
summons  is  heard  by  him,  either  for  an  adjourn- 
ment or  for  time  to  consider  whether  an  adjourn- 
ment shall  be  asked  for,  yet  the  Master  or  the 
judge  has  jurisdiction  at  any  time  before  the 
Master's  order  becomes  finally  binding  on  the 
parties,  by  being  passed  and  entered  to  adjourn 
the  summons  to  be  heard  by  the  judge. 

Dictnmi  of  Malins,  V.-C,  in  In  re  Bartlett 
((1880)  16  Ch.  D.  561,  568)  distinguished. 

In  ee  Thomas,  Bartley  r.  Thomas,   [1911] 
[2  Ch.  389  ;  80  L.  J.  Ch.  617  ;  105  L.  T.  59  ;  55 
Sol.  Jo.  567 — Warrington,  J. 
See  S.  C.  under  EXECUTORS,  YI. 

28.  Payment  Out  of  Court — Fund  Ej-ceeding 
£500 — Title  Depending  only  on  Proof  of  Identity 
and  Age  of  Applicant — I'rustee  Act,  1893  (56 
&  57  Vict.  c.  53),  s.  i2—R.  S.  C.  {Ireland:),  1905, 
Ord.  55,  r.  3  (1),  (2)  ;  Ord.  77,  r.  9  {d,)—B.  S.  C, 
Ord.  55,  r.  2  (1),  (2)  ;  Ord.  54b,  r.  5  (d').']  — 
The  practice  vmder  R.  S.  C.  (Ireland),  Ord.  55, 
r.  3  [similar  to  E.  S.  C,  Ord.  55,  r.  2,  but  £500 
being  substituted  for  £1,000], is  that  an  applica- 
tion for  payment  out  of  a  fund  exceeding  £500 
lodged  in  Court  under  the  Trustee  Act,  1893, 
should  be  made  on  motion,  although  the  title  of 
the  applicant  depends  only  on  proof  of  identity 
and  age. 

In  re  Sitwbll,  [1911]  2  1.  R.  434— Meredith, 
[M.R.,  Ireland. 

XXII.  APPEALS. 

See  also  Admiralty,  No.  1. 

(a)  Appeals  to  Court  of  Appeal. 

See  Master  and  Servant,  Nos.  92,  93, 
94. 

(b)  Appeals  to  House  of  Lords. 

See  also  No.  33,  infra. 

29.  Decision  uj^on  Hypothetical  State  of  Facts 
—  Waiver  of  Clause  in  Conti-act.l—The  House  of 
Lords  will  not  give  a  decision  upon  a  hypothetical 
state  of  facts,  which  does  not  represent  the  real 
contract  between  the  parties. 

Therefore  where  shipowners  sued  the  charterers 
for  demurrage  under  a  charter-party  which  con- 
tained a  cesser  clause  which  would  have  been  a 
complete  answer  1o  the  action,  and  the  defen- 
dants, by  agreement  between  the  solicitors  of  the 
parties,  undertook  not  to  rely  upon  this  clause, 
the  House  of  Lords  declined  to  make  any  other 


order  than  that  the  action  be  dismissed,  no  costs 

being  allowed  to  either  party. 

Glasoow  Navigation  Co.  v.  Iron  Ore  Co., 

[1910]  A.C.  2'J3  ;  79  L.  J,  P.  C.  83  ;  102  L.  T. 

435  ;  11'  Asp.  M.  C.  387  ;   [1910]  S.  C.  (H.  L.) 
63  ;  47  Sc.  L.  R.  507—11.  L.  (Sc.) 

(c)  Arbitration  Appeals. 

[No  iiaragraphs  in  this  vol.  of  the  Digest.] 

(d)  Divisional  Court. 

See  Interpleader,  No.  1  ;  Master  and 
Servant,  Nos,  93,  94. 

(e)  Final  and  Interlocutory  Orders. 

(No  i)aragraijhs  in  this  vol.  of  the  Digest.  ] 

(f)  Generally. 

30.  ^^  Criminal  Cause  or  Matter" — Writ  of 
Attac/iment  —  Refusal  hy  loitness  to  Produce 
Documents.]  — A  witness  refused  to  produce 
certain  documents  at  an  examination  under  the 
Foreign  Tribunals  Evidence  Act,  1856,  where- 
upon an  application  was  made  in  chambers  for 
leave  to  issue  a  writ  of  attachment  against  him. 
The  judge  refused  to  make  the  order. 

Held,  that  the  judge's  order  was  not  made  in  a 
criminal  matter,  inasmuch  as  what  was  sought 
to  be  done  by  the  writ  of  attachment  was  to 
compel  the  witness  to  produce  the  documents, 
and  not  merely  to  punish  him,  and  therefore  that 
an  api)eal  lay  from  the  judge's  decision. 
EccLES  &  Co.  V.  Louisville  and  Nashville 

[Railroad  Co.,  28  T.  L.  R.  36  ;  56  Sol.  Jo.  74 
— l)iv.  Ct. 

See  S.  C.  on  appeal.  Evidence,  No.  3. 

(g)  Official  Referee. 

[No  paragrai)hs  in  this  vol.  of  the  Digest.] 

(h)  Security  for    Costs. 

31.  Order  of  Justices  —  Husband's  Ap2>eal  — 
Order  for  Security — Stay — Summary  Jurisdic- 
tion {Married  Womoi)  Act,  1895  (58  k  59  Vict. 
c.  39).] — A  husband  having  appealed  from  an 
order  obtained  by  his  wife  under  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895, 
application  for  security  for  the  wife's  costs  was 
made  to  .a  judge  in  chambers  supported  by  an 
affidavit  stating  that  he  had  no  property  to 
answer  any  order  for  costs  and  also  stating  that 
the  wife  had  no  means  of  her  own.  An  order 
was  made  that  the  husband  (appellant)  should 
pay  into  Court  or  give  security  for  the  costs  of 
his  wife  (respondent  on  the  appeal),  and  the 
hearing  of  the  appeal  was  stayed  meanwhile. 
SiRRELL  V.  SiRRELL,  [1911]   P.  38  ;  80  L.  J.  p. 

[8  ;  104  L.  T.  79  ;  27  T.  L.  R.  155— Deane,  J. 


(i)  Time  for  Appeal. 

See  aho  Bankruptcy,  No.  17 

No.  7. 


Patents, 


32.  Mrtension —  Winding-up  of  Compeiny — Mis- 
feasance Summons  Dismissed — R.  S.  C,  Ord.  58, 
/■;■.  9,  15  ;  Ord.  64,  r.  7.] — A  misfeasance  sum- 
mons taken  out  against  directors  by  the  liquidator 


493 


PBACTICE   AND   PROCEDURE. 


494 


XXII.  A-pTpeala—CUitimied. 
of  a  company  was  dismissed  on  November  2yth, 
1910.  The  liquidator  received  the  opinion  of 
counsel  as  to  the  chance  of  the  success  of  an 
appeal  on  December  16th,  and  on  December  21st 
sent  a  circular  to  the  shareholders  and  creditors 
acquainting  them  with  the  opinion  and  asking 
for  funds  to  prosecute  the  appeal.  In  response 
to  this  circular  an  insufficient  sum  was  promised, 
and  on  January  5th,  1911,  he  sent  a  second 
circular  and  applied  to  the  Court  to  extend  the 
time  for  appealing  to  January  31st,  the  time  for 
appealing  having  expired  on  December  13th, 
1910. 

Held— that  the  liquidator  had  taken  a  proper 
course  in   consulting   the   creditors   and  share- 
holders, and  under  the  circumstances  the  time 
for  appealing  ought  to  be  extended. 
In  re  Brazilian  Rubber  Plantations  and 

[Estates,  Ld,,  [1911]  W.  N.  13;  103  L.  T. 
882— C.  A. 

XXIII.  COSTS. 

See  also  No.  17,  m2)m  ;  Bankruptcy, 
Nos.  3,  19  ;  Companies,  No.  5.5  ; 
Compulsory  Purchase,  No.  4  ; 
County"  Courts,  No.  1  ;  Ecclesias- 
tical Law,  No.  3 ;  Executors, 
Nos.  22, 27,28  ;  Husband  and  Wife, 
XI.  (2) ;  Metropolis,  No.  23  ; 
Mortgage,  Nos.  13,  15  ;  Sale  of 
Land,  No.  10  ;  Set-Opp  and 
Counter-claim  ;  Settlements, 
No.  20  ;  Solicitors,  V.  and  No.  16  ; 
Trade  Marks,  No.  8. 

(a)  Appeal, 

33.  Apiical  from  Court  of  Aj) peal — Solicitor's 
Undertakinf/  to  Ecjiay  Costs  if  Aj/jieal  Success- 
ful.]-— The  Court  of  Appeal  will  not,  except  in 
very  special  circumstances,  order  that  the  costs 
payable  to  the  successful  litigant  should  only 
be  paid  on  his  solicitor's  undertaking  to  reitay 
same  in  the  event  of  an  appeal  to  the  House  of 
Lords  being  successful. 

Griffiths  v.  Benn,  27  T.  L.  R.  316— C.  A, 

(b)  Apportionment. 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

(c)  Discretion  of  Judge. 

See  also  No.  18,  supra. 

34.  Party  Receiring  One  Farthing  Damages — 
Slander.'] — In  an  action  for  slander  the  jury 
found  the  main  issue  in  favour  of  the  plaintiff, 
but  returned  a  verdict  for  one  farthing  damages 
only. 

Held — that  the  plaintiff  was  entitled  to  the 
costs  of  the  action. 

Macalister   v.  Steedman.  27  T.  L.  R.  217 — 
[Bucknill,  J. 
Affirmed   on  Appeal— /See  [1911]  W.    N. 
119— C.  A. 

(d)  Documents. 

35.  Shorthand  Notes — Joint  Note— Transcript 
—  Costs  in   the  Action.] — At   the  trial   of    this 


action  it  was  agreed  by  both  parties  that  a 
joint  shorthand  note  of  the  evidence  should  be 
taken  and  used  in  the  event  of  an  appeal. 
There  was  no  arrangement  as  to  making  the 
costs  of  such  note  costs  in  the  action.  There 
was  no  technical  difSculty  in  the  way  of  the 
judge  taking  a  note.  The  successful  plaintiff 
now  sought  to  include  the  costs  of  the  short- 
hand note  in  his  bill  of  costs. 

Held — that  the  motion  must  be  refused  on 
the  ground  that  there  was  no  technical  diffi- 
culty in  the  way  of  the  judge  taking  a  suffi- 
cient note,  -and  that  there  had  been  no  agree- 
ment between  the  parties  that  the  costs  should 
be  costs  in  the  action. 

OsTrwnd  v.  Mutual  Cycle  and  Manufacturing 
Supply  Cp.  ([1899]  2  Q.  B.  488)  distinguished. 
Jones  v.  Llanrwst  Urban  District  Council, 

[1911]  1  Ch.  393,  411  ;  80  L.  J.  Ch.  338  ; 
104  L.  T.  53  ;    75  J.  P.  99— Parker,  J. 

36.  Sh ortha nd  Notes — Note  Taken  hy  Agreement 
of  Parties — Notice  to  Judge  at  Trial — Notes  Used 
on  Appeal.] — Where  the  parties  agree  at  the  trial 
that  a  shorthand  note  shall  be  taken,  and  there- 
upon intimate  tliat  agreement  to  the  presiding 
judge,  so  that  he  is  thereby  relieved  from  taking 
a  note,  as  the  shorthand  note,  by  consent,  is  to 
be  the  record  of  what  took  place  for  the  guid- 
ance of  the  Court  of  Appeal,  the  cost  of  such 
note  to  the  successful  party  will  be  allowed  on 
taxation. 

Hebert    v.   Royal    Society    of   Medicine, 
[56  Sol.  Jo.  107.— C.  A. 

(e)  Independent  Proceedings. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  Miscellaneous. 

37.  Costs  Charged  v/ion  Land — Interest  not 
Mentioned  i n  (  7/ a rg i ng  Order— Interest  Alloiocd.  J 
— Where  by  order  of'a  Court  costs  are  declai'eil 
to  be  charged  upon  land,  when  taxed  and  ascer- 
tained, such  charge  will  carry  interest  from 
the  date  of  the  certificate  of  taxation,  although 
interest  was  not  mentioned  at  the  time  the 
order  was  made  in  the  same  manner  as  any 
other  equitable  charge. 

In  re  MacDermott,  45    I.  L.  T.  284— C.  A., 

[Ireland. 

(g)  Security  for  Costs. 

See  also  No.  ^\,  supra  ;  County  Courts, 
No.  4, 

38.  Cros.'s-action  —  PlaintifFs  in  Cross-action 
Resident  Out  of  Jurisdiction  —  Discretion.]— 
There  is  no  hard  and  fast  rule  of  practice  which 
prevents  the  Court  from  making  an  order  for 
secirrity  for  costs  against  a  person  resident 
out  of  the  jurisdiction  who,  upon  being  sued 
in  this  coimtry,  sets  up  a  cross-claim,  either 
by  counter-claim  or  by  cross-action.  It  is 
for  the  Court  to  consider,  in  the  exercise  of 
its  discretion,  whether,  having  regard  to  the 
circumstances  of  the  particular  ctse,  the 
cro.ss-claim  must  be  treated  as  made,  substan- 
tially, by  way  of  defence  to  the  action  against 
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XXIII.  Coata^ Continvcd. 

the  claimant,  or  whether  it  must  be  regarded 
as  being  in  the  nature  of  an  independent 
chiim  made  in  respect  of  matters  foreign  to 
that  action,  and  therefore  one  with  regard  to 
which  security  for  costs  ought  to  be  ordered 
to  be  given. 

An  agreement  was  made  between  insurance 
company  A.  and  insurance  company  B.,  which 
was  a  foreign  company  carrying  on  business 
out  of  the  jurisdiction,  for  the  reinsurance  by 
the  latter  company  of  a  certain  proportion  of 
fire  risks  undertaken  by  the  former  company 
in  various  parts  of  the  world.  The  agreement 
provided  for  quarterly  settlements  of  accounts 
between  the  two  companies.  Such  settlements 
accordingly  took  place  every  quarter  during 
a  period  of  four  years  ending  in  1908.  Com- 
pany A.  brought  an  action  against  company 
B.,  alleging  that  they  had  been  unable  to 
obtain  settlements  of  accounts  from  company 
B.  in  respect  of  business  done  in  subsequent 
quarters,  and  claiming  an  account  in  respect 
of  such  quarters,  and  payment  of  the  balance, 
if  any,  found,  to  be  due  to  them.  Company  B. 
thereupon  brought  a  cross-action  against  com- 
pany A.,  asking  for  inspection  of  all  original 
documents  and  vouchers  connected  with  all 
transactions  in  which  the  plaintiffs  were  in- 
terested under  the  agreement,  that  all  the 
previously  settled  accounts  between  the  two 
companies  should  be  re-opened  on  the  ground 
of  errors  having  occurred  therein,  and  for  an 
account  and  payment  of  any  moneys  found  to 
be  due  to  them  after  tlie  said  accounts  had 
been  re-opened  and  taken. 

Held — that  an  order  should  be  made  for 
security  for  the  costs  of  the  cross-action 
against  company  B. 

New    Feni,x    Compaonie   Anonyme    d'Assur- 

fANCES  DE  Madrid  ik   General  Accident, 

Fire,    and   Life   Assurance   Corporation, 

Ld.,  [1911]  2  K.  B.  619  ;   80  L.  J.  K.  B. 

1301  ;  105  L.  T.  409— C.  A. 


39.  Witness's  Ex^ienses — Principal  Witness — 
Belay  in  Admission  of  Facts  rendering  Witness 
Unnecessary — Counsel's  Advice  on  Eridence.'] — 
In  an  action  under  Lord  Campbell's  Act,  at 
Sligo,  before  a  common  jury,  the  principal 
medical  witness  on  behalf  of  the  plaintiff  was 
brouglit  from  London,  owing  to  the  delay  on  the 
part  of  the  defendant  to  admit  certain  facts,  the 
unqualified  admission  of  whicli  rendered  the 
witness's  presence  at  the  trial  unnecessary.  The 
taxing  master  disallowed  the  whole  of  the  costs 
in  respect  of  such  witness. 

Held — that  the  taxing  master  was  wrong  in 
so  doing,  and  that  the  exercise  of  his  discretion 
did  not  extend  so  far  as  to  enable  him  to  dis- 
allow the  costs  of  the  main  witness  upon  whose 
evidence  the  whole  action  depended. 

Held  also— that  regard  should  be  had  to 
counsel's  directions  for  proofs,  but  that  they 
were  not  conclusive. 

O'Brien  v.  O'Brien,  45  I.  L.  T.  203— Dodd,  J., 

[Ireland. 


(h)  Taxation  Generally. 

See  also  Solicitors,  No.  10. 

40.  ConnseVs  Fees — Two  Counsel — Action  under 
Ord.  14 — Entry  in  Short  Cause  List — Discre- 
tion of  Taring  Master.']  —The  mere  fact  that  an 
action  has  been  ordered  to  be  put  in  the  Short 
Cause  List  has  no  effect  on  the  taxation  of 
costs,  and  therefore  is  not  a  ground  for  saying 
that  the  costs  of  two  counsel  shoidd  not  be 
allowed.  The  allowance  of  fees  of  two  counsel 
is  not  purely  a  matter  of  quatitum  ;  but  it  is  a 
matter  which  the  taxing  master  is  better  qualified 
than  a  judge  to  decide. 

Although  the  Court  has  jurisdiction  to  inter- 
fere with  the  discretion  of  the  taxing  master 
the  Court  will  very  rarely  do  so,  unless  the 
taxing  master  has  gone  wrong  on  a  matter  of 
principle. 

GiNN  v.  RoBEY,  [1911]  W.  N.  28  :    130  L.  T.  Jo. 
[337;  46  L.  J.  N.  C.  73— C.  A. 

41.  Witnesses''  Expenses — Particulars  of  Items 
for  Instructions.]— It  is  irregular  for  the  taxing 
master  to  allow  sums  in  gross  for  witness's 
expenses. 

Particulars  should  be  given  by  the  solicitor  of 
the  fees  for  instructions,  and  he  should  state  the 
character,  nature,  and  duration  of  the  work 
covered  by  items  for  instructions. 
Stewart  r.  Kilkenny,  45  I.  L.  T.  154— Div. 
[Ct.,  Ireland. 

(i)  Trustees  and  Executors. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

(k)  Two  Defendants. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXIV.  STAY  OF  PROCEEDINGS. 

See   alto  No.  8,  S7tj>ra ;    Arbitration, 
Nos.  4,  5,  6  ;  SHIPPING,  No.  21. 

(a)  Actions  in  Different  Courts. 
See  aUo  Courts,  III.  (b). 

42.  Transactions  Betiveen  Borrower  and 
Money-lender — Action  hy  Borrower  in  Chancery 
Blrisio/i  Chiiming  Acenunt  mid  Bechiratlon 
that  Money-lending  Transactions  IlarsJi  and 
J'nconscionalile  —  Action  hy  Money-lender  in 
Kinys  Benoh  Division  on  Promissory  A^ite.] — 
Tlie  defendant,  who  had  a  number  of  trans- 
actions with  the  plaintiff,  a  registered  money- 
lender, offered  the  plaintilf  just  before  the  last 
sum  he  had  borrowed  had  become  due  the 
balance  of  the  principal  and  a  sum  for  interest 
which  the  money-lender  declined.  The  borrower 
thereupon  issued  a  writ  in  the  Chanceay  Division 
claiming  an  account  of  all  transactions  between 
him  and  the  money-lender,  and  a  declaration 
that  some  of  them  were  liarsh  and  unconscion- 
able, and  for  relief  under  the  Money-lenders 
Act.  The  money-lender  sliortly  thereafter  issu 
a  writ  in  the  King's  Bench  Division  for  the  fuU  I 
amount  said  to  be  owing  by  the  borrower.  The! 
borrower  thereupon  took  out  a  summons  asking] 
for   a   stay  of  the   proceedings    in   the   King'i 
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XXIV.  stay  of  Proceedings—  drntinued. 
Bench  Division  on  the  grountl  that  they  were  an 
abuse  of  the  process  of  the  Court  in  view  of  the 
proceedings  pending  in  the  Chancery  Divisi(ju. 

Held  (Kennedy,  L.J.,   dissenting) — that,   in 
the  circumstance  of  the  case,  the  proceedings  in 
the  King's  Bench  Division  should  be  stayed. 
Tqmin  i:  Levi,  28  T.  L.  R.  125— C.  A. 

(b)  Frivolous  and  Vexatious  Actions. 

See  Courts,  No.  3  ;   Pleading,  No.  2. 

(c)  Miscellaneous. 

[No  paragraphs  in  this  vol,  of  the  Digest.) 

XXV.  MISCELLANEOUS. 

43.  Annulment  of  Former  Rules— R.  S.  C, 
Ord.  72,  r.  2  ;  Jjtj^end/x  0.]— Ord.  72,  r.  2,  has  not 
the  eilect  of  preserving  a  practice  which  existed 
under  any  of  the  rules  in  Appendix  O  of  the 
Rules  of  the  Hupreme  Court,  1883,  which  are 
annulled  by  the  introductory  rule. 

The  "  Craighall,"  [1910]  P.  207  ;  79  L.  J.  P. 
[73  ;  103  L.  T.  236  ;  11  Asp.  M.  C.  419— C.  A. 

44.  Action  hij  Ofjicial  Solicitor — Iii.struct'ions 
hy  Court — FunctionJt  of  Ojlicinl  Solicitor.]  — 
Where  the  Couit  refers  a  matter  to  the  official 
solicitor,  the  instructions,  if  not  inserted  in  the 
order,  ought  to  be  embodied  in  some  document, 
or  at  least  be  reduced  into  writing. 

The  functions  of  the  official  solicitor  with 
regard  to  instituting  legal  proceedings  con- 
sidered. 

In  re  Caton,  Vincent  v.  Vatchee,  55  Sol.  Jo. 
[313— Eve,  J. 

45.  Commercial  List — City  of  London  Special 
Jury  —  Interlocutory  ApplicationJi.] — Where  a 
cause  is  to  be  tried  with  a  special  jury  of  the 
City  of  London  it  should  be  transferred  to  the 
commercial  list,  and  all  interlocutory  applica- 
tions after  its  transfer  should  be  made  to  the 
judge  in  charge  of  such  list. 

Barnes  r.  Lawson,  1G  Com.  Cas.  74 — Scrutton, 

[J. 


PRESCRIPTION. 

See  Easements;  Highways;  Mines 
AND  Minerals ;  Real  Property 
AND  Chattels  Real  ;  AVaters 
AND  Watercourses. 


PRESS  AND  PRINTING. 

See  also  Contempt,  No.  I  ;    i'uACTiCE, 

No.  22. 

1.  A'eicspaper  —  Right    to    Title — Confusion — 

Deception  —  Injunction.]  —  An    injunction    to 

restrain  the  publication  of  a  newspaper  under 


a  name  similar  to  that  of  an  existing  news- 
paper will  not  be  granted  unless  it  be  proved 
that  such  publication  causes  confusion  and 
deception,  and  that  actual  or  probable  damage 
results  therefrom. 

George  Outram  &  Co.,  Ld.  v.  London  Even- 
[ing  Newspapers  Co.,,  Ed.,  27  T.  L.  R.  231  ; 
55   Sol.    Jo.   255  ;    28   R.    P.    C.   308— War- 
rington,  J. 


PRESUMPTION. 


See    Easements  ;     Evidence  ;    High- 
ways. 


PREVENTION   OF   CRIME. 

See   Criminal   Law  and    Procedure, 
I.  (g). 


PREVENTION   OF  CRUELTY 
TO   CHILDREN. 

See  Criminal  Law  and  Procedure. 


PRINCIPAL  AND  AGENT. 

See  Agency. 


PRINCIPAL  AND   SURETY. 

See    Bankruptcy    and     Insolvency  ; 
Bills  of  Exchange  ;  Guarantee. 


PRINCIPALS     AND    ACCES- 
SORIES. 

See  Criminal  Law  and  Procedure. 


PRISONS   AND   REFORMA- 
TORIES. 


[Noiiaiagn.].! 


of  the  Digest.) 


PRIVATE   BILLS. 


See    Crown     I'kactice,   No.   3 ;   Tram- 
ways, Nos.  1,  3. 
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PRIVATE   STREET  WORKS.     PROMISSORY   NOTE. 


II  Kill  WAYS, 
JiUIUCiKS,  XI 1. 


PRIVATE   WAYS. 

-sVr  Easements. 


Stueets,        axu 


PRIVILEGE. 


See    Discovery  ;      Evidence  ;      Libel 
AND  Slander. 


PRIVY   COUNCIL. 


See     Courts  ;      Dependencies      and 
Colonies. 


PRIZE   FIGHTING. 

See  Criminal  Law  and  Frocedure. 


PROBATE   DUTY. 

See  Death  Duties. 


PROBATE  OF  WILLS. 

See  Executors  and  Administrators. 


PROBATION      OF 

OFFENDERS. 

See  Criminal   Law    and    Procedure, 
Nos.  23,  30. 


PROCESS. 


See  Practice  and  Procedure. 


PROFITS   A   PRENDRE. 

See      Easements      and      Profits 
Prendre  ;  Fisheries,  Nos.  L  2,  3. 


Sec    Bills    of    Exchange    and    Pro- 
missory Notes. 


PROPERTY  TAX. 

See  Income  Tax. 

PROSTITUTION. 

See   Criminal    Law   and  Procedure. 


PROVIDENT  SOCIETIES. 

See      Industrial      and      Provident 
Societies. 


PUBLIC    AUTHORITIES 

AND  PUBLIC   OFFICERS. 

COL. 

I.  The  Public  Authorities   Protec- 

tion Act,  1893. 
00  Application  of  Act       .         .         .  500 
(J))  Costs   as   between    Solicitor   and 

Client 500 

[No  paragraphs  iu  this  voL  of  the  Digest.] 

(c)  Limitation  of  Actions  .         .         .  501 

II.  Acts  of  State 501 

[No  paragraphs  in  this  vol.  of  thp  Digest.] 

III.  Public  Officers    .        .  ■     .        .  501 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

I.  THE  PUBLIC  AUTHORITIES  PRO- 
TECTION ACT,  1893. 

(a)  Application  of  Act. 

1.  Workmen'' s  Compensation  for  Injuries  hij 
Aceidetit — Public  Authorities  Protection  Act, 
1893  (5«  &  57  Vict.  c.  61), .s.  \~W0rhme7Vs  Covi- 
2)ensatiun  Act,  1906  (6  Edw.  7,  c.  58),  s.  1.]— 
Sect.  1  of  the  Public  Authorities  Protection  Act, 
1893,  has  no  application  to  proceedings  for  com- 
pensation under  the  Workmen's  Compensation 
Act,  1906. 

Fry  'c.  Cheltenham    Corporation,    [1911] 

[  W.  N.  199  ;  81  L.  J.  K.  B.  41  ;  105  L.  T.  495  ; 

28  T.  L.  E.  16  ;  50  Sol.  Jo.  33— C.  A. 

(b)  Costs  as  Between  Solicitor  and  Client. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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I.  The  Public  Authorities  Protection  Act,  1893 — 

Contiimed. 

(c)  Limitation  of  Actions. 

See  also  Waters,  No.  5. 

2.  "  Statute  of  Limitatiom  " — County  Court — 
Notice  of  Special  Defence  —  County  Court 
Rules,  1903  and  1904,  Ord'.  10,  //•.  14,  18  (1) 
—  PuhUc  Authorities  Proteethm  Act,  1893 
(56  &  57  Vict.  c.  61).]— The  Public  Authorities 
Protection .  Act,  1893,  is  a  statute  of  limita- 
tions, for  it  imposes  a  limitation  of  time  on 
an  existing  cause  of  action,  and  there  is 
nothing  in  the  rest  of  the  Act  to  prevent 
its  being  so  considered. 

Accordingly,  a  public  authority  wishing  to 
plead  the  Act  as  a  special  defence  in  the 
county  court  do  so  sufficiently  if  they  plead 
"  that  the  claim  for  which  the  defendants  are 
summoned  is  barred  by  a  statute  of  limita- 
tions. " 
Greciory    v.    Torquay    CoRroRATioN,    [1911] 

[2  K.   P.   556  ;    80  L.   J.   K.   B.   981  ;    105 

L.  T.  138  ;  75  J.  P.  446  ;  55  Sol.  Jo.  582  ;  9 
L.  Ct.  R.  772.— Div.  Ct. 

Affirmed  on  Appeal,  132  L.  T.  Jo.  153  ; 
46  L.  J.  N.  C.  788-C.  A. 

II.  ACTS  OF  STATE. 

[No  ijai:it;i;ii)lis  in  this  vol.  of  the  Digest.] 

III.  PUBLIC    OFFICERS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


PUBLIC   COMPANY. 

See  Companies. 


PUBLIC   DOCUMENTS. 

See  Discovery  ;  Evidence. 


PUBLIC   ELEMENTARY 
SCHOOLS. 

See  Education. 


PUBLIC   HEALTH. 

I.  Housing. 

{(i)  Common  Lodging  House 
[No  paragraplis  in  this  vol.  of  the  Digest.] 
{h)  Housing  of  the  Working  Classes 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Milk,  Meat,  and  Water  Supply 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Vaccination    .... 

[No  paragraphs  in  this  vol.  of  the  Digest] 


COL. 
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IV. 

Hospitals       and       Infectious 
Diseases         

502 

V. 

Nuisance  :  Abatement   and    Ex- 

penses       

502 

[No  paragraphs  in  tliis  vol.  of  the  Digest.  1 

VI. 

Earth  and  Water  Closets   . 

502 

VII. 

Hours  of  Employment   . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

502 

^III. 

Slaughter-houses 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

502 

IX 

Fire  Brigade  .                .        . 

502 

X. 

Bye-laws 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

502 

XI 

Practice  

502 

XII 

.  Miscellaneous 
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See  also  Food  and  Drugs  ;  Highways, 
Nos.  17,  19  ;  Local  Government  ; 
Negligence,  No.  1 ;  Waters,  No.  5, 

I.  HOUSING. 

(a)  Common  Lodging  House. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Housing  of  the  Working  Classes. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  MILK,  MEAT,  AND  WATER  SUPPLY. 

FNo  paragraphs  in  this  vol.  of  the  Digest.l 

III.  VACCINATION. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  HOSPITALS  AND  INFECTIOUS  DISEASES, 

See  Negligence,  No.  21. 

V.  NUISANCE  :     ABATEMENT     AND     EX- 
PENSES. 

[No  paragraphs  in  this  vol.  of  the  DlgesU] 

VI.  EARTH   AND   WATER   CLOSETS. 

See  No.  2,  infra. 

VII.  HOURS   OF   EMPLOYMENT. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VIII.  SLAUGHTER-HOUSES. 

[No  paragraphs  in  this  vol.  of  the  Digest.! 

IX.  FIRE  BRIGADE. 

See  Negligence,  No.  7. 

X.  BYE-LAWS. 

[No  paragraphs  in  this  vol.  of  the  Digest.  1 

XI.  PRACTICE. 

1.  Order  to  do  Worli—Non-compUance^Work 
done  by  Local  Authority  —  Notice  of  Demand 
—  Recovery  of  Mxpemes  —  Authentieation  of 
Notice— Signature— Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  ss.  30,  357,  266.]— By 
sect.  266  of  the  Public  Health  Act,  1875,  af 
notices  under  the  Act  require  authentication, 
by  the  local  .'lutliority,  tlio  signature  of  the 
clerk  to  the  local  authority  or  their  surveyor 
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Xr.  Trsictice—Continved. 

or   inspector  of  nuisances    shall   be   suflicient. 

auflicntication. 

Tlie  ajipcllant  was  rcquii-ed  by  the  respon- 
dents, who  were  the  local  authority,  to  do  cer- 
tain work  under  sect.  36  of  the  above  Act, 
and  on  her  failure  to  do  the  work  they  did 
the  work  themselves  and  payment  of  the  ex- 
penses was  demanded  of  the  appellant  by  a 
written  notice  eigncd  by  the  respondents' 
rating  surveyor,  whose  duty  it  was  to  sign 
all  notices  demanding  payment  of  such  ex- 
penses. The  respondents  subsequently  took 
proceedings  to  recover  the  expenses,  and  it 
was  objected  that  tlic  notice  required  authen- 
tication, and  therefore  ought  to  have  been 
signed  by  the  respondents'  clerk,  surveyor  or 
inspector  of  nuisances. 

Held— that  the  notice  did  not  require 
authentication  within  the  meaning  of  sect.  266, 
and  that  therefore  the  signature  referred  to 
in  that  section  was  not  necessary. 

Willis  v.  Rotherham  Corporation,  105  L.T. 

[436  ;    75    J.    P.    421  ;    9    L.    G.    E.    948— 

Div.  Ct. 

XII.  MISCELLANEOUS. 

2.  Recovery  of  A'.cjjoixe.s  —  JVotice  to  Put 
Closets  in  I'oin-  Houses— Work  Done  by  Local 
Authority  in  Five  Houses  —  Summons  Within 
Three  Months  for  Four-ffths  of  'Total  E.r- 
'pense  — "  Settled  and  Apportioned  "  —  Public 
Healtli,  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  36, 
257.]— By  sect.  257  of  the  Public  Health  Act, 
1875,  where  a  local  authority  have  incurred 
expenses  for  the  repayment  of  which  the 
owner  of  the  premises  in  respect  of  which 
they  were  incurred  is  made  liable  under  the 
Act,  the  owner  has,  where  such  expenses  have 
been  settled  and  apportioned  by  the  surveyor, 
a  period  of  three  mouths  in  which  to  dispute 
such  apportionment. 

The  appellant  and  two  other  persons,  who 
as  trustees  were  the  owners  of  eight  houses 
in  the  district  of  the  respondents,  a  rural 
district  council,  were  summoned  by  the  re- 
spondents for  £5  9*.  dd.,  expenses  incurred 
by  the  respondents  in  putting  an  earth-closet 
in  each  of  four  of  the  houses.  The  respon- 
dents had  given  notice  to  the  owners  in 
question  to  provide  four  of  the  houses  with  a 
sufficient  closet,  but  the  owners  did  not  do 
the  work,  and  it  was  done  to  five  of  their 
houses  by  the  respondents,  no  notice  having 
been  given  in  respect  of  one  of  the  houses, 
and  it  being  admitted  that  the  respondents 
had  no  right  to  do  the  work  at  the  fifth 
house.  The  expense  of  the  work  at  the  five 
houses  amounted  to  £6  lis.  2d.,  and  the  re- 
spondents, therefore,  deducted  one-iifth  of  the 
expense  for  the  house  in  respect  of  which  no 
notice  had  been  given,  leaving  a  sum  of 
£5  95.  2d.  The  respondents'  surveyor  had 
certified  that  he  had  "  settled  and  appor- 
tioned "  the  sum  payable  by  the  three  owners 
in  respect  of  the  work  at  the  four  houses  to 
be  £1  Is.  5irf.  per  house,  making  a  total  of 
£5  9s.  2d.,  the  sum  claimed,  and  notice  to 
that  effect  was  given  to  each  of  the  owners.      ' 


Held— that  the  division  of  the  expenses  was 
not  a  settlement  and  apportionment  within 
the  meaning  of  the  above  provision,  since  it 
was  not  an  apportionment  between  different 
owners  but  was  merely  a  division  of  the 
expenses  between  the  council  on  the  one  hand 
and  the  three  owners  on  the  other,  and  that 
therefore  the  respondents  were  not  bound, 
before  taking  proceedings,  to  wait  until  three 
months  after  the  service  of  notice  of  the  so- 
called  "  settlement  and  apportionment." 
Bower  v.  Caistor  Kural  District  Council, 
[75  J.  P.  186  ;  9  L.  G.  E.  448— Div.  Ct. 


PUBLIC   LIBRARIES. 

See  Local  Government  ;  Bates. 


PUBLIC   MEETINGS. 

See  Criminal  Law  and  Procedure. 


PUBLIC     SAFETY     AND 
ORDER. 

See  Explosives  ;  Highways  ;  Local 
Government  ;  Metropolis  ;  Pub- 
lic Health;  Street  Traffic; 
Theatres,  etc. 


PUBLIC  TRUSTEE. 

See  Executors,  No.  9  ;  Trusts,  XL 


PUBLIC  WORSHIP. 

See  Ecclesiastical  Law. 


PUNISHMENT. 

See  Criminal  Law  and   Procedure 
Prisons. 


QUANTUM    MERUIT. 


See  Building  (.'ontracts  ;  Contracts, 
etc. 


QUARRIES. 

See  Mines,  Minerals,  and  Quarries: 
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QUARTER   SESSIONS. 

See  Criminal    Law  and    Pkocedure 
Magistrates. 


QUEENSLAND. 

,SVe  Dependencies  and  Colonies. 


RAILWAYS   AND   CANALS. 

I.  Railways.  col. 

(a)  Construction. 

(i.)  Accommodation  Works  .  505 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(ii.)    Fiirliamentary  De[)0sits       .  505 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

(iii.)  In  General  .         .         .  505 

(/>)  Working  and  ]\Ianagement. 

(i.)      In  General  .         .         .506 

(ii.)    Rates 507 

(iii.)  Passenger  Fares  .  .  510 
(iv.)    Mails 510 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(y.)  Duty  towards  Passengers  .  510 
(vi.)  Trespass  ou  Railway  .  .  510 
(vii.)  Locomotives        .         .         .511 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(viii.)  Receivers    ....  511 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Canals 511 

III.  Railway    and     Canal     Commis- 
sion   511 

I.  RAILWAYS. 

See  also  Arbitration,  No.  6  ;  Carriers, 
II.  ;  Dependencies,  Nos.  13,  15, 
30 ;  Minks,   Nos.  3,  4,  5  ;    Rates, 

Nos.  6,  7,  8,  9. 

(a)  Construction. 

(i.)  Accommodation  Worhs. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(ii.)  Parliamentary  Dejiosits. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(iii.)  In  General. 

1.  Minerah — Rifjlit  to  Support — Mines  Lying 
Beyond  the  Forty  Yards  Limit — Railways  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  e.  20), 
ss.  77— 85.]— The  mining  sections  (ss.  77 — 85)  of 
the  Railways  Clauses  Consolidation  Act,  1845, 
are  not  confined  to  lands  acquired  by  a  railway 
company  under  its  compulsory  powers,  but 
extend  to  lands  awjuired  by  voluntary  jjurchase 
after  the  expii-ation  of  its  compulsory  powers. 

Two  seams  of  coal  underlying  an  area  of 
land  wliich  included  the  site  of  a  railway 
tunnel  were  demised  to  the  defendants,  and  by 
the  lease  the  other  mines  and  minerals  under- 
lying the   area  were   reserved    to  the  owners. 


Suljsequeutly,  by  an  indenture  which  recited 
that  the  defendants  had  given  to  the  railway 
notice  of  their  intention  to  work  the  mines  lying 
under,  adjoining,  and  near  the  railway,  and  that 
the  railway  company  had  required  the  same  to 
be  left  unworked  and  had  contracted  for  the[uir- 
chase  thereof  at  a  named  price,  the  defendants,  in 
consideration  of  that  sum,  assured  to  the  railway 
company  all  tlieir  leasehold  interest  in  so  much 
of  the  two  seams  as  lay  within  and  under  the 
respective  areas  of  land  therein  mentioned.  By 
another  indenture  the  persons  entitled  to  the 
demised  seams  in  reversion,  in  consideration  of  a 
sum  of  money,  conveyed  to  the  railway  company 
their  freehold  reversion  to  the  coal  to  be  left 
ungotten. 

Held — that  the  railway  did  not  get  thereby 
any  right  of  support  from  the  minerals  under- 
lying the  two  seams. 

By  another  lease  the  defendants  became  the 
lessees  of  a  further  seam  of  coal  underlying  tlie 
railway  company's  tunnel  and  adjacent  lands. 
The  defendants  gave  notice  of  their  intention 
to  work  this  seam  in  the  vicinity  of  the  tunnel, 
and  it  was  proved  that  such  working  would  cause 
serious  risk  to  the  railway  aad  works  within  an 
area  the  limits  of  which  extended  beyond  the 
prescribed  distance  of  forty  yards. 

Held — that  the  railway  company  were  entitled 
to  an  injunction  to  restrain  the  defendants  from 
working  minerals  outside  the  forty  yards  limit 
in  such  a  manner  as  to  withdraw  lateral  support 
from  the  tunnel. 

Decision  of  Eve,  J.   ([1910]    W.  N.  1(13;  103 
L.  T.  26  ;    26  T.  L.  R.   541  ;    54  Sol.  Jo.  616) 
varied. 
London  and    North  Western  Ry.   Co.    t-. 

[HowLEY    Park  Coal  and  Cannel   Co., 

[1911]  2  Ch.  97  ;  80  L.  J.  Ch.  537;  104  L.  T. 
546  ;  27  T.  L.  R.  389  ;  55  Sol.  Jo.  459— C.  A. 

(b)  Working  and  Management. 

See  also  Negligence,  X. 

(i.)  Ln  General. 

2.  Running  Powers  over  another  Line  — 
General  Traffic  —  Railway  Junction  l/y  Third 
Company  for  Limited  Trafic  —  Amalgama- 
tion of  Running  Ci'nijni/iy  u-ith  Junction  Rail- 
way —  Effect  of  Am  if, I, nil, il ion  —  Railways 
Clauses  Act,  1863  (.-'<'-  ^^  -'7  \'iet.  c.  92),  .«.  38, 
39,  41,  55.]— Under  a  special  Act  of  1865 
the  plaintiff  company  obtained  general  run- 
ning powers  over  the  defendant  company's  M. 
to  W.  line.  In  1897  the  Derbyshire  Railway 
Company,  whose  line  crossed  the  defendant 
company's  said  line  at  S.,  constructed  under 
the  powers  of  a  special  Act  a  short  line  (called 
the  S.  curve)  and  a  junction  connecting  their 
lino  with  the  defendant  company's  said  line  at 
S.,  and,  under  an  agreement  with  the  defen- 
dant company,  were  granted  running  powers 
over  so  much  of  the  defendant  company's  line 
as  lay  between  the  junction  and  a  colliery 
on  the  defendant  company's  line  for  coal  traffic 
to  and  from  the  colliery  by  way  of  the  S. 
curve  and  junction. 
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I.  Railways— Continued. 

In  190(5  the  plaintiff  company  aud  the 
Dcrbyshiio  Ilailway  Company  were  amalga- 
mated under  a  special  Act  which  incorporated 
the  amalgamation  provisions  of  the  Eailvvays 
Clauses  Act,  1863,  and  the  Derbyshire  Eail- 
way  Company  was  dissolved.  The  plaintiff 
company  now  claimed  that,  as  owners  of  the 
Derbyshti-c  Eailway  Company's  undertaking, 
they  were  entitled  to  bring  general  traffic  over 
the  S.  curve  aud  junction  and  then,  by  virtue 
of  their  general  running  powers  under  the 
Act  of  1865,  to  pass  such  tralEc  over  the 
defendant  company's  line  to  and  from  M. 

Held — that  under  sects.  38  and  39  of  the 
Railways  Clauses  Act,  1863,  the  plaintiff  com- 
pany's right  to  use  the  S.  curve  and  junction 
was  limited  to  such  rights  as  were  possessed  by 
the  Derbyshire  Railway  Company  at  the  time 
of  the  amalgamation. 

Midlavd  Ry.  Co.  v.  Great  Western  Ry.  Co. 
.((1873)  L.  R.  8  Ch.  841)  distinguished. 

Decision  of  Neville,  J.  ([1911]  2  Ch.  173;  80 
L.  J.  Ch.  602;  104  L.  T.  844)  reversed. 
Gkeat  Central  Ry.  Co.  v.  Midland  Ey.  Co., 

[1911]  W.  N.  252;   56  Sol.  Jo.  160— C.  A. 

3.  Worldng  of  Leased  Iiaihnfn/  —  ()hJ/f/ation 
by  Lessees  to  "  Use  their  Best  K// dean  nils'"  to 
Develop  Tniffie  of  Lessors.  ]  —  Tliu  defendant 
company  imdcrtook  to  "  use  their  best  en- 
deavours "  to  develop  the  through  and  local 
traffic  of  the  appellants. 

Held — that  the  defendants  had  thereby  as- 
sumed a  (/z^si-fiduciary  position  to  the  appli- 
cants— a  position  similar  to  that  of  a  bailiff  or 
agent — and  that  they  were  bound  to  treat  the 
applicants  at  least  as  well  as  they  treated 
themselves  in  the  matter  of  traffic. 
Sheffield  Disteict  Ey.  Co.  v.  Great  Central 
[Ey.  Co.,  27  T.  L.  E.  451— Ely.  and  Can. 

Com. 
(ii.)  Rates. 
See  also  No.   13,  infra:   CARRIERS,  II.; 
Eates,  No.  7. 

4.  Trader's  Vans — Jhfciriiry  of  Baiiway  Com- 
pam/s  Vans — Brasonnh/,  Farilitt/  —  Bailway 
and  Canal  Traffic  Art,  1854  (17  &  18  Vict. 
e.  31),  s.  2.] — "Where  thete  is  a  shortage  in  a  railway 
company's  trucks  or  vans,  and  a  trader  asks  to 
have  his  goods  carried  in  his  own  trucks  or  vans, 
he  is  asking  for  a  "  reasonable  facility  "  within 
sect.  2  of  the  Eailway  and  Canal  Traffic  Act, 
1854,  and  he  is  entitled  in  such  circumstances  to 
have  the  charge  for  conveyance  reduced.  There 
is,  however,  no  other  obligation  on  a  railway 
company  to  haul  the  ordinary  goods  of  a  trader 
in  the  latter's  own  trucks. 

Decision  of  Ely.  and  Can.  Com.  ([1910]  1 
K.  B.  778  ;  79  L.  J.  K.  P,.  771  ;  102  L.  T.  654  ; 
26  T.  L.  E.  315)  affirmed. 

Spillers  and  Bakers,  Ld.  r.  Great  Western 
[Ey.  Co.  (Association  of  Private  Owners 
of  Eailway  Eolling  Stock,  Interveners), 
[1911]  1  K.  B.  386  ;  80  L.  J.  K.  B.  401  ;  103 
L.  T.  685  ;  27  T.  L.  E.  97  ;  55  Sol.  Jo.  75— C.  A. 


6.  Demurrage  on  Wagons  —  Siding  Bent  — 
Traders'  Wagons  —  Beasonable  Facility.]— 
The  Caledonian,  the  Glasgow  and  South  Western, 
and  the  North  British  Eailway  Companies' 
are  entitled  to  claim  in  respect  of  the 
detention  before  conveyance  of  their  wagons 
and  sheets  after  the  expiry  of  one  day 
from  the  time  the  wagons  or  sheets  are 
supplied.  They  are  entitled  to  claim  for  the 
detention  of  wagons  and  sheets  after  conveyance, 
in  the  case  of  shipment  and  siding  traffic,  after 
the  expiry  of  four  days  from  the  time  of  arrival 
of  the  wagons  or  sheets  at  the  port  or  siding, 
and  in  the  case  of  station  traffic,  after  the 
expiry  of  four  days  from  the  notice  of  arrival  of 
the  wagons  or  sheets  at  the  station.  In  the  ease 
of  coal  for  shipment  an  extra  day  should  be 
allowed  before  conveyance  free  of  demurrage. 

A  trader  cannot  be  called  upon  to  pay  for 
delay  in  conveyance  which  has  been  occasioned 
by  fog,  snow,  frost,  or  causes  of  a  similar 
character,  or  by  some  error  on  the  part  of  the 
j  railway  company's  servants.  The  accounts  as 
j  rendered  by  the  railway  company  to  the  trader 
should  charge  him  with  what  the  company  is 
\  entitled  to  recover,  and  no  more,  as  they  have 
the  means  of  knowing  through  their  servants 
when  this  delay  has  occurred  during  the  period 
of  conveyance. 

The  question  whether  it  is  a  reasonable  facility 
that  goods  should  be  conveyed  in  traders'  trucks 
is  one  of  fact,  and  necessarily  depends  on  the 
circumstances  of  the  case.  In  considering  that 
question,  the  Eailway  Commissioners  are  not 
confined  to  the  convenience  of  the  traders  in  a 
particular  case,  but  may  take  into  consideration 
the  interests  of  the  railway  company  as  well  as 
those  of  the  trader,  the  comparative  cost  and 
convenience,  and  the  effect  of  the  facility 
sought  on  other  traders  and  the  public  using 
the  line. 

Caledonian  Ey.  Co.,  Glasgow  and  South 
[Western  Ey.  Co.,  and  North  British 
Ey.  Co.  v.  Lanarkshire  Coalmasters' 
Association,  27  T.  L.  E.  221 ;  sith  nom. 
Caledonian  Ey.  Co.  and  Others  r.  Colt- 
ness  Iron  Co.  and  Others.  John  VN^atson, 
Ld.,  and  Others  v.  Caledonian  Ey.  Co.  and 
Others,  48  Sc.   L.   E.  1065— Ely.  and   Can. 

Com. 


6.  Through  Bates  —  Apportionment  Between 
Bailway  Companies  —  Reasonable  Facilities  — 
Existing  Til  rough  Hates  —  Application  to  Re- 
apportion— Jiirisiliftiiin  of  Court — Railway  and 
Canal  Tmjfir  A,i,  ISSS  (51  &  52  Vict.  c.  25), 
s.  25.  ]--The  Railway  and  Canal  Commission  Court 
has  no  jurisdiction,  under  sect.  25  of  the  Railway 
and  Canal  Traffic  Act,  1888,  or  otherwise,  on  the 
application  of  a  railway  company  to  re-appor- 
tion as  between  railway  companies  themselves 
existing  through  rates,  which  have  already  been 
apportioned  between  the  different  carrying  com- 
panies, inasmuch  as  the  reasonable  facility  to  the 
public  continues  the  same  so  long  as  the  through 
rate  exists  and  the  total  amount  thereof  remains 
unaltered. 

Decision  of   Ely.    and   Can.  Com.  ([1910]  2 
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I.  Railways     ('onthivcil. 

K.  B.913;  7'J  L.  J.  K.  B.  11U3  ;  103  L.  T.  317) 

affirmed. 

Manchester  Ship  Canal  Co.  r.  London  and 

[North  Western  Ry.  Co.,   [1911]   1  K.  B. 

657 ;  80  L.  J.  K.  B.  ()76  ;  104  L.  T.  81— C.  A. 

7.  Undue.  Preference— Coal  \\luirre.'<  Let  Inj 
One  Conipanij  on  'J'ernix  JJ/.tddnutf/Zf/enns  fit  Oflier 
Companij  —  JiiiUtvai/  and  Cmuil  '/'raflie  Art, 
1854  (17  &  18  Vict,  k  31),  s.  2.]— The  defendant 
railway  company,  in  letting  land  for  coal 
wharves,  inserted  a  clause  tiie  eifect  of  which 
was  to  prevent  the  tenants  from  talking  or 
receiving  oil  the  defendants'  railway  ou  to  those 
wharves  tralllc  routed  rut  the  London  and  North- 
western Railway.  The  London  and  North- 
western Railway  complained  that  the  defendants 
thereby  unduly  preferred  a  competitive  railway 
company  and  unduly  prejudiced  them. 

Held — that  the  defendant  company's  power 
to  let  its  land  flowed  from  its  ownership  thereof, 
and  not  from  any  powers  conferred  upon  it  qua 
railway  company,  and  that  the  agreements  ' 
entered  into  by  the  defendant  company  did  not 
constitute  an  infringement  of  sect.  2  of  the 
Railway  and  Canal  Traffic  Act,  1854. 
London   and  North  Western   Ry.    Co.   r. 

[South  Eastern  Ry.  Co.,    [1911]   1  K.  B. 

534  ;  80  L.  J.    K.    B.  484  ;  104  L.  T.  349  ;  27 
T.  L.  R.  172— Rly.  and  Can.  Com. 

8.  Cl(m{ticatu))i— Motor,  Chassis—"'  Carriai/e."] 
— A  motor  chassis  which  can  be  used  on  the 
road  comes  within  the  definition  of  "  car- 
riage "  for  the  purposes  of  railway  charge 
under  the  Provisional  Order  Acts,  1891  to 
1892.  If,  however,  the  chassis  cannot  be  used 
ou  the  road  it  is  not  a  "  carriage  "  for  this 
purpose,  and  it  is  for  the  Board  of  Trade 
to  decide  how  it  should  be  classified. 
London  and   North  Western  Ry.    Co.   and 

[Other  Railway  Companies,  Members  op 
the  Railway  Clearing  House  v.  Society 
OF  Motor  Manufacturers  and  Traders, 
Ld.,  27  T.  L.  R.  518— Rly.  and  Can.  Com. 

9.  Mlsdeserijjtion  of  Goods  hij  Owner— Bail- 
icai/s  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  20),  ss.  98,  99.]— By  sect.  99  of  the 
Railways  Clauses  Consolidation  Act,  1845,  a 
penalty  is  imposed  upon  the  owner  of  goods 
if  he  gives  a  false  account  of  the  goods  with 
intent  to  avoid  payment  of  any  tolls  payable 
in  respect  thereof. 

The  appellants  consigned  by  rail  from  Bir- 
mingham to  Bedford  a  stator  forming  part 
of  a  single-phase  alternator  generator.  The 
stator  consisted  of  a  large  ring-like  casting 
about  7  ft.  in  diameter  bearing  or  carry- 
ing upon  it  iron  laminations  and  metal  cores 
with  their  windings  of  wire,  but  was  divided 
into  two  parts  and  packed  in  two  cases.  The 
consignment    note    described    the    goods    as 

bearers,"  and  stated  that  they  were  to  be 
sent  at  owner's  risk.  The  rate  'between  Bir- 
mingham and  Bedford  for  "bearers"  at 
owner's  risk  was  published  in  the  rate  book 
of    the   railway   company    as    95.    2d.    a    ton, 


and  the  rate  for  generators  in  parts  at  com- 
pany's risk  was  published  at  22s.  9tZ.  No 
rate  was  in  force  for  generators  in  parts  at 
owner's  risk.  The  goods  were  accepted  as 
bearers  at  owner's  risk  and  charged  at  the 
rate  of  9s.  2d.  a  ton. 

On  a  summons  against  the  appellants  under 
the  above  section,  the  justices  found  that  a 
false  account  was  given  in  order  to  avaid 
payment  of  the  tolls,  and  they  convicted  the 
appellants. 

Held — that  there  was  evidence  to  support 
the  conviction. 

General   Electric   Co.,   Ld.    v.   Evans,    105 
[L.    T.    199  ;    75    J.    I'.    40(j— Uiv.    Ct 

(iii.)  Passenger  Fares. 

10.  Chea])  Trains— AppUeation  for  Additional 
Worhmen's  Trains  —  Cheap  Trains  Act,  1883 
(46  &  47  Vict.  c.  84).]— In  considering  an  ap- 
plication under  the  Cheap  Trains  Act,  1883, 
for  an  order  that  additional  workmen's  trains 
should  be  run,  the  Railway  and  Canal  Com- 
missioners have  to  take  into  account,  not  only 
what  the  workmen  can  afford  to  pay,  but  also 
the  circumstances  of  the  railway  company,  the 
cost  of  running,  and  the  cost  of  the  construc- 
tion and  maintenance  of  the  line  and  stations. 
London  County  Council  and  Great  Eastern 

[Ry.  Co.,  Woodford  and  Othek  Urban  Dis- 
trict Councils  intervening,  75  J.  P.  301  • 
27  T.  L.  R.  317  ;  9  L.  G.  R.  1071— Rly.  & 
Can.    Com. 

(iv.)  MaiU. 
[No  paragraphs  in  this  voL  of  the  Digest] 

(v.)  Duty  towards  Passengers. 
See  also  NegliCtENCe,  No.  13. 

11.  Fal^e  Iinprisonment — Special  Constahle — 
LiahHitji  of  Company  for  Acts  of  Constahle— 
Great  Kastem  Railway  (^General  Powers)  Act, 
1900  (63  &  64  Vict.  c.  ex.),  s.  50.]— Under 
sect.  50  of  the  Great  Eastern  Railway  (General 
Powers)  Act,  1900,  the  relation  of  master  and 
servant  is  created  between  the  railway  com- 
pany and  a  special  constable  appointed  by 
virtue  of  that  section  ;  and  if  such  constable 
arrests  a  person  on  suspicion  of  felony  without 
reasonable  grounds  for  believing  that  a  felony 
has  been  committed  by  him  the  railway  com- 
pany is  liable. 

Goff  T.   Great  Northern  Ry.   Co.   ((1861)   3 
E.  &  E.  672)  and  Edwards  v.  Midland  Ey.  Co. 
((1880)  50  L.  J.  Q.  B.  281)  approved.  ' 
Lambert  v.  Great  Eastern  Ry.  Co.,  [1909] 

[2  K.   B.   776  ;     79  L.   J.  K.   B.   32  ;     101 

L.  T.  408  ;    73  J.  P.  445  ;    25  T.  L.  R.  734  ; 

53  Sol.  Jo.  732  ;    22  Cox,  C.  C.  165— C.  A. 

(^'i.)  T)r.t]Mss  on  Railway. 
See  also  Negligence,  No.  13. 

12.  Bona  Fide  Claim  of  Right  of  Way—Po.m- 
hility  of  Right  in  Law — Jurisdiction  of  Justices.^ 
— A  railway  company  can  dedicate  a  way  to  the 
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I.  B.a.ilw&js— Continued. 

imblic  over  their  projierty,  iiicliuling  their  niil- 
wiiy  line,  provideil  it  is  not  incompatible  witli 
the  use  of  their  property  for  the  objects  and 
obligations  for  which  they  hold  it. 

A  member  of  the  public  who  claimed  a  right 
of  way  along  a  railway  was  summoned  before 
justices  for  trespassing  on  such  railway.  The 
justices  held  that  the  claim  was  a  hoiia  fide  and  \ 
honest  one  and  was  not  impossible  in  law,  and 
that  it  raised  a  question  of  title  and  was  out- 
side their  jurisdiction,  and  they  dismissed  the 
summons. 

Held — that  the  justices  were  right,  as  there 
was  a  bond  fide  claim  of  right  and  their  juris- 
diction was  ousted. 

Arnold  r.  Morgan,   [1911]  2  K.  B.  314;  80 
[L.  J.  K.  B.  955  ;  103  L.  T.  763  ;   75  J.  P.  105  ; 
9  L.  G.  R.  917— Div.  Ct. 
See  S.  C.  under  Magistrates,  II. 


further,  that  the  intervention  ought  to  be 
allowed  in  this  case  upon  the  ground  that 
witliout  hearing  the  case  of  the  interveners 
the  Court  could  not  say  whether,  within  the 
proviso  in  sect.  31,  sub-sect.  1,  of  the  Act, 
the  proposed  through  rates  would  be  "  just  or 
expedient." 

Port   of   London   Authority  v.    Midland 

[Ky.    Co.,   Great   Eastern   Ry.   Co.   and 

Tottenham  and  Hampstead  Joint  Com- 

'jtee,  10  5  L.  T.  558 — Rly.  and  Can.  Cora. 


(vii.)  Locomotives. 
[No  paragiaplis  in  this  voL  of  tlie  Digest.] 

(viii.)  Receivers, 
[  No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  CANALS. 

See    Fisheries.    No.    3  ;    Highways, 
No.  12. 

III.  RAILWAY  AND   CANAL  COMMISSION. 

See  also  No  (J,  supra. 

13.  Jurisdiction  to  Allow  Intervention — Group 
Rates — London  Port  Author  it  i/ — Application  to 
Flv  Through  Rates  to  Bocks — Rii/lit  of  Rail  way 
Companies  to  Intervene — Port  of  London  Act, 
1908  (8  Edw.  7,  c.  68),  s.  31  (1).]— By  sect.  31, 
sub-sect.  1,  of  the  Port  of  London  Act,  1908,  the 
lines  of  the  docks  belonging  to  the  port  autho- 
rity are  to  be  deemed  to  be  a  railway  company 
for  the  purposes  of  the  provisions  of  the  Railway 
Acts  relating  to  through  rates,  with  the  proviso 
that  the  Railway  and  Canal  Commission  '•  shall 
not  fix  such  a  through  rate  in  any  case  in  which 
it  appears  to  them  that  it  would  be  unjust  or 
inexpedient  to  do  so."  An  application  was 
made  by  the  port  authority  against  the  Mid- 
land Railway  Company  for  an  order  allowing 
certain  through  rates  on  rail-borne  traffic  between 
the  London  docks  and  certain  towns.  The 
London  docks  had  been  grouped  for  the  pur- 
poses of  the  railway  rates,  and  all  the  railway 
companies  concerned  had  agreed  to  carry  to 
and  from  the  docks  at  these  group  rates.  Two 
railway  companies  concerned  in  these  group 
rates  applied  for  leave  to  intervene  on  the 
ground  that  the  granting  of  the  application 
would  be  prejudicial  to  their  rights  under 
various  agreements  made  between  them  and 
the  several  dock  companies,  the  predecessors  in 
title  of  the  applicants. 

Held — that  the  Railway  and  Canal  Commis- 
sion has  the  ordinary  jurisdiction  of  common 
law  courts  to  allow  intervention,  and  that,  as 
the  rights  of  the  interveners  might  be  affected 
by  the  fixing  of  the  through  rates,  the  court 
had  jurisdiction  to  allow  the  intervention  :  and, 
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I.  County  Rate.  .        .        .512 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Drainage  Rate     .        .        ,        .512 

[No  paragraphs  in  this  vol.  of  the.  D.gest. 

III.  General  District  Rate. 

(«)  In  General 512 

[No  paragiaphs  In  this  vol.  of  the  Digest) 

(J))  Exemption 512 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Occupation 513 

(d)  Retrospective  Rate     .        .        .     513 
(No  paragiaj.lis  in  this  vol.  of  the  Digest.] 

IV.  Metropolitan  Rating.        .        .    513 

[No  paragraphs  in  this  vol.  of  the  Digest. 

V.  Poor  Rate. 

(rt)  In  General 511 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(J))  Appeal 514 

(c)  Assessment          ....  515 

Id)  Distress 517 

(e)  Occupation           .         .         .         .518 
(/■)  Rateability         ....  518 

VI.  Sewer  Rate 519 

[No  iiaragiaphs  in  this  vol.  of  the  Digest. 

VII.  Rector's  Rate       ....    519 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Royal  Forces,  No.  1. 

I.  COUNTY   RATE. 

[No  paiagiajilis  in  this  vol.  of  the  Digest) 

II.  DRAINAGE   RATE. 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

III.  GENERAL  DISTRICT  RATE. 

(a)  In  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Exemption. 

[No  paragi-aphs  in  this  vol.  of  the  Digest.] 


513 


EATES  AND  RATING. 


514 


III.  Greneral  District  Rate — ioritinued. 
(c)  Occupation. 

1.  Reduction  in  Rates — Owners  Who  are  also 
Oocujners— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  5.5),  s.  211  (1).]— Sect.  211  (1)  of  the 
Public  Health  Act,  1875,  which  provides  that  in 
certain  cases  the  owner  instead  of  the  occupier 
may  be  rated  to  a  general  district  rate  at  a  reduced 
estimate  of  the  net  annual  value,  does  not 
authorise  the  local  autliority  to  rate  at  such 
reduced  estimate  owners  who  are  also  occupiers 
of  the  premises  rated. 

R.  r.  Propert,  Exparte  Jones,  [1911]  1  K.  B. 

[83  ;  80  L.  J.  K.   B.  98  ;  103  L.  T.  844  ;    74 

J.  P.  474  ;  9  L.  G.  R.  38— Div.  Ct. 

(d)  Retrospective  Rate. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  METROPOLITAN  RATING. 

See  also  Nos.  8,  9,  infra. 

2.  Alteration  in  Value — ■  Public-house  —  In- 
crease of  Licence  Duty— Valuation  {Metropolis) 
Act,  1869  (32  &  33  Vict.c.  67),  5.  ^1— Finance  Act, 
1910  (10  Edw.  7,  c.  8).]— The  increase  of  the 
licence  duty  under  the  Finance  Act,  1910, 
imposed  upon  a  public-house  in  the  metropolis 
was  from  £35  to  £130. 

Held — that  this  was  prima  facie  evidence  of 
a  reduction  in  value  of  the  public-house  within 
sect.  47  of  the  Valuation  (Metropolis)  Act,  1869, 
so  as  to  entitle  the  licensee  to  call  upon  the 
assessment  committee  to  appoint  a  person  to 
make  a  provisional  list  under  that  section  con- 
taining the  gross  and  rateable  value  of  the 
public-house  as  reduced. 

Decision  of  Div.  Ct.  (26  T.  L.  R.  553)  affirmed. 
R.    V.    8H0REDITCH    ASSESSMENT    COMMITTEE, 

[Ex  PARTE  Morgan,   [1910]    2   K.  B.  859  ; 

80  L.  J.  K.  B.  185  ;  103  L.  T.  262  ;  74  J.  P. 

361  ;  26  T.  L.  R.  663  ;  8  L.  G.  R.  744— C.  A. 

3.  Provisional  List — Appeal  against  Rate — 
Poor  Relief  Act,  1743  (17  Geo.  2,  c.  38), 
«.  4  —  Valuation  {Metropolis)  Act,  1869  (32 
&  33  Vict.  c.  47),  s.  47.  ]  —  The  appellants, 
who  were  the  occupiers  and  owners  of  cer- 
tain tramways  in  the  metropolis  which  were 
inserted  in  a  provisional  list  at  increased 
gross  and  rateable  values,  appealed  to  quarter 
sessions  against  a  general  rate  based  upon 
the  provisional  list,  and  contended  that  as 
there  had  been  no  alteration  in  the  tram- 
ways resulting  in  any  increase  of  earn- 
ings, there  was  no  power  to  insert  them  in 
a  provisional  list,  and  that  therefore  the  pro- 
visional list  was  null  and  void  and  the  rate 
was  bad.  I 

Held — that  quarter  sessions  had  no  juris- 
diction to  hear  the  appeal,  as  the  question 
which  it  was  attempted  to  raise  before  them 
was  not  that  there  was  no  evidence  of  in- 
crease in  value,  but  that  upon  the  evidence 
there  had  been  no  increase  in  value. 
London    County    Council    v.     Shoeeditch 

[Borough  Council,  105  L.  T.  515  ;  75  J.  P. 
386  ;   9  L.  G.  R.  939— Div.  Ct. 


4.  Provisional  List  —  Qinnquennial  List — 
List  ''subsequently  made'" — Valuatio-n  (Metro- 
polis') Act,  1869  (32  &  33  Vict.  c.  67,  s.  47.]— 
— In  the  quinquennial  valuation  list  made  in 
1905  the  plaintiff's  premises  were  assessed  at 
£400  gross  value  and  £334  rateable  value. 
After  the  passing  of  the  Finance  (1909-10) 
Act,  1910,  those  premises  were  inserted  in  a 
provisional  list,  which  came  into  operation  on 
June  30th,  1910,  in  which  they  were  assessed 
at  £319  gross  and  £266  rateable  value.  On 
May  30th,  1910,  the  defendants'  common 
seal  was  affixed  to  the  new  quinquennial  valua- 
tion list  in  which  the  plaintiff's  premises  were 
assessed  at  the  same  values  as  in  the  1905 
list.  The  plaintiff  gave  notice  of  objection 
to  this  list,  which  was  finally  approved  by 
the    assessment    committee    on    October    31st, 

1910,  and  in  it  the  assessment  of  the  pre- 
mises was — gross  value  £180  and  rateable 
value  £150.  The  new  quinquennial  list  came 
into  force  on  April  6th,  1911.     On  April  12th, 

1911,  the  defendants  made  a  general  rate  in 
which  the  rateable  value  of  the  plaintiff's 
premises  was  shown  as  £266,  and  the  plain- 
tiff was  rated  therefor  in  the  sum  of  £53  4s, 

Held — that  the  new  quinquennial  list,  al- 
though sealed  prior  to  the  date  of  the  pro- 
visional list,  was  a  list  "  subsequently  made  " 
to  the  provisional  list  within  sect.  47,  sub- 
sect.  8,  of  the  Valuation  (Metropolis)  Act, 
1869  ;  that,  consequently,  under  that  sub- 
section, the  provisional  list  was  displaced  by 
the  quinquennial  list  on  April  6th,  1911  ;  that 
the  plaintiff  was  only  liable  to  be  rated  on 
the  amoimt  shown  in  the  quinquennial  list  ; 
and  that  under  sect.  47,  sub-sect.  10,  he  was 
entitled  to  be  repaid  the  amount  overpaid 
between  June  30th,  1910,  and  March  31st. 
1911,  in  consequence  of  the  larger  rateable 
value  of  £266  being  stated  in  the  provisional 
list. 

Decision  of  Warrington,  J.  ([1911]  2  K.  B. 
822  ;  27  T.  L.  R.  532  ;  9  L.  G.  R.  983)  affirmed. 

Parrish  r.  Hackney  Borough  Council,  28 

[T.  L.  R.  110  ;  56  Sol.  Jo.  140  ;  [1911]  W.  N. 

253— C.  A. 

V.  POOR  RATE. 

See  also  Highways,  No.  15. 

(a)  In  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Appeal. 

6.  Appeals  Against  Two  Rates  —  Only  One 
Ohjpctian  to  Assessment  Committee — Botib  Rates 
Miuir  Jlrforc  Objection  Decided— Union  Assess- 
ment Committee  Amendment  Act,  1864  (27  &  28 
Vict.  c.  39),  s.  l.j — One  objection  to  an  assess- 
ment committee  will  not  support  an  appeal 
against  two  rates,  even  though  both  rates  have 
been  made  and  have  expired  before  the  objection 
is  decided  by  the  committee. 

Malton  Gas  Co.  v.  Malton  Union  Assess- 
[MBNT  Committee,  75  J.  P.  79— Qr.  Sess. 
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(c)  Assessment. 

6.  Railway  —  Railway  Lines  —  Free  Coal — 
Locomotives,  etc.,  3Iade  by  Railway  Company— 
Shop  Charyes—JiuiUler's  Profit— Stat ufahle  De- 
ductions— Expense  of  Jlaintaininr/  Viaduct.] — 
The  fact  that  the  part  of  the  lines  of  a  railway 
company  in  a  particular  parish  carry  free  of 
charge  in  the  accounts  of  the  company  the  com- 
pany's own  coal  to  an  extent  far  exceeding  the 
average  taken  over  the  whole  of  the  company's 
lines  is  a  matter  to  be  taken  into  account  in 
determining  the  rateable  value  of  the  company's 
lines  in  such  parish. 

In  valuing,  for  the  purpose  of  ascertaining 
tenant's  capital,  the  stock  of  locomotives, 
carriages  and  wagons  made  by  the  railway  com- 
pany itself,  allowances  may  properly  be  made,  in 
addition  to  wages  and  material,  for  shop  charges 
and  builder's  profit. 

The  expense  of  repairing  and  maintaining  a 
viaduct  was  held  under  the  circumstances  to  be 
an  expense  that  should  be  borne,  for  the  purpose 
of  determining  the  statutable  deductions,  by  the 
parishes  in  which  the  viaduct  was  situated. 

In  estimating  the  amount  of  statutable  deduc- 
tions for  the  purpose  of  determining  the  rateable 
value  of  the  railway  line  in  a  parish,  no  charge 
is  to  be  made  on  account  of  the  extra  expense 
incurred  by  reason  of  the  use  of  heavier  rails 
and  better  ballast  and  sleepers  in  other  parishes. 
Great  Eastern  Ey.  Co.  v.  Bishop's  Stort- 

[ford     Union     Assessment      Committee 

AND  Overseers  of  Parish  op  Thorlet 
75  J.  P.  61— Qr,  Sess. 

7.  Railway — Coal  in  Owners'  Waggons — One 
Route  Loaded — Returning  Empty  hy  Another — 
Inclusive  Charge — Gross  Earnings.] — By  the 
Great  Northern  Bail  way  Company  (Rates  and 
Charges)  Order  Confirmation  Act,  1891,  where 
merchandise  is  conveyed  in  a  trader's  truck  the 
company  shall  not  make  any  charge  in  respect 
of  the  return  of  the  truck  empty,  provided 
that  it  is  returned  direct  to  the  consignor.  A 
portion  of  the  gross  receipts  earned  by  the 
appellants  in  a  certain  parish  was  earned  in 
respect  of  coal  hauled  through  the  parish  in 
owners'  waggons,  and  the  waggons  when  empty 
had  to  be  hauled  back  to  the  place  from  which 
tliey  had  been  consigned  without  further  pay- 
ment. Most  of  the  waggons  when  empty  were 
hauled  back  by  a  different  route,  not  passing 
through  the  parish  in  question.  Quarter  ses- 
sions on  an  appeal  decided  that  the  charges 
which  the  appellants  made  for  the  conveyance 
of  coal  in  owners'  waggons  were  made  for  the 
joint  service  of  hauling  the  waggons  when  full 
and  hauling  them  back  when  empty,  and  that 
the  amount  of  the  actual  gross  earnings  of  the 
appellants'  railway  in  the  parish  from  coal 
carried  in  owners'  waggons  was  to  be  arrived  at 
by  making  a  deduction  in  respect  of  the  return 
of  the  waggons. 

Held — that  the  decision  of  quarter  sessions 
was  right. 
Great  Northern  By.  Co.  v.  Hunslet  Union, 

[105  L.  T.  544  ;  75  J.  P.  460  ;  9  L.  G.  R.  1202 
— Div.  Ct, 


8.  Railway  —  Line  Owned  Jointly  hy  Two 
Companies — Feeder — •  Contrihutive  Value — Com- 
petition.']— The  Great  Western  and  Metropolitan 
Railway  Companies  were  the  joint  owners  of  a 
line  which  connected  with  the  systems  of  these 
companies.  Assessed  upon  the  parochial  prin- 
ciple the  rateable  value  of  the  line  was  nil ;  but, 
if  the  value  of  the  line  as  a  feeder  to  the 
systems  of  the  two  companies  could  properly  be 
taken  into  consideration,  the  rateable  value  of 
the  line  was  substantial. 

Het.d — that,  there  being  no  ascertained 
person  or  company  who  would  be  willing  to  give 
a  rent  for  the  line,  the  line  should  be  assessed  at 
a  purely  nominal  value. 

Great  Western    and    Metropolitan    By. 

[Companies     v.  Kensington  Assessment 

Committee,      75    J.    P.      525 — County     of 

London  Qr.  Sess. 

9.  Railway — Connected  loith  the  Lines  of  Five 
Companies  —  Lease — Excess  of  Expenses  over 
Receipts — Position,  Connections,  and  Accommoda- 
tion—Suhstantial  Rateable  Value.] — The  East 
London  Railway,  which  runs  from  the  north  to 
the  south  of  the  river  Thames,  and  has  connec- 
tions with  the  lines  of  the  Great  Eastern  Bail- 
way  Company,  the  Metropolitan  and  Metro- 
politan District  Bailway  Companies,  the  London, 
Brighton  and  South  Coast  and  the  South- 
Eastern  and  Chatham  Bailway  Companies,  was 
in  1882  leased  in  perpetuity  to  these  companies 
at  a  minimum  rent  of  £30,000  per  annum.  It  j 
was  proved  that,  apart  from  the  payment  of  ■ 
rent,  the  expenses  incident  to  the  line  had,  j 
since  1906,  exceeded  the  receipts. 

Held — that,  notwithstanding  the  decision  of 
the  House  of  Lords  in  Great  Central  Ry. 
Co.  V.  Banbury  Union  ([1909]  A.  C.  78), 
the  Court  was  entitled  to  take  into  consideration 
the  position,  connections,  and  accommodation 
of  the  line,  and  to  find  that  it  had  a  substantial 
rateable  value. 

East  London  Bailway  Joint  Committee 
[r.  Greenwich  Union  Assessment  Com- 
mittee, 75  J.  P.  527 — County  of  London  Qr. 


10.  Gasworks  Compaiiy — Subsidiary  Businesses  , 
—  Asphalting  Business  —  Gas  Fittings  Shop—  . 
Allowance  for  Repairs  and  Renewals  beyond  ] 
Amount  Actually  >S/;e«/.]— Where  a  gas  company  ' 
carries  on  subsidiary  businesses,  e.g.,  the  asphalt-  ' 
ing  of  roads,  paths,  &c.,  or  the  sale  of  gas  fittings 
at  a  shop  separate  from  its  works  and  separately  ^ 
assessed, 

Semble,  the  profits  derived  from  such  businesses  ' 
ought  not  to  be  included  in  calculating  its  rate-  i 
able  value.  i 

Allowances  for  repairs  and  renewals  consider-  j 
ably   in   excess   of   sums   actually   spent  under 
those   heads,    approved  on  the  ground  that  for  i 
some  years  past  the  company  had  unduly  cut  j 
down  expenses  in  the  face  of  competition.  ; 

Malton  Gas  Co.  r.  Malton  Union  Assess-  j 
[ment  Committee,  75  J.  P.  79— Qr.  Sess.  ! 

11.  Licensed  Premises  —  Rateable  Value—] 
Extra  Licence  Duties— Rate  prior  to  passing  of    , 
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V.  Poor  Hsite^CoHtinvcd. 

Ad— Finance  (1909-10)  Act,  1910  (10  Edw.  7, 
c.  8).] — The  imijosition  of  extra  licence  duties 
by  tlie  Finance  (1909-10)  Act,  1910,  is  a 
matter  which  affects  the  rent  obtainable  for 
licensed  premises,  and  must  accordingly  bo 
taken  into  consideration  in  determining  the 
rateable  value  of  such  premises. 

The  Finance  (1909-10)  Act,  1910,  did 
not  receive  the  Royal  Assent  until  April  29tli, 
1910,  and  the  extra  licence  duties  imposed  by 
the  Act  were  not  payable  until  July,  1910. 

Held,  nevertheless — that  the  probability  of 
the  Act  being  passed  was  a  matter  to  be 
taken  into  consideration  in  ascertaining  the 
rateable  value  of  licensed  premises  for  the 
purposes  of  a  rate  made  on  April  1st,  1910. 

Joseph  Jones  &  Co.  v.  West  Derby  Union, 
[75  J.  P.  375— Qr.  Sess. 

12.  Public-house — Increased  Licence  Duty — 
Onus  of  Proof  as  to  Value—Finance  (1909-'lO) 
Act,  1910  (10  Edw.  7,  c.  8).]— The  appellants, 
each  of  whom  was  both  proprietor  and  occupier 
of  licensed  premises,  claimed  reductions  of  the 
former  valuations  of  their  respective  premises  on 
account  of  the  increased  licence-duty  imposed 
by  sect.  43  of  the  Finance  (1909-10)  Act,  1910. 

Held — that  the  increase  in  the  duty  estab- 
lished a  prima  facie  case  for  reduction  of  the 
valuations,  thus  throwing  upon  the  Assessor  the 
onus  of  proving  that  the  annua!  letting  value  of 
the  premises  had  not  been  diminished,  and  that, 
as  he  had  not  discharged  that  onus,  the  valua- 
tions should  be  reduced. 

Deakds  v.  Assessor  for  Edinburgh,  Clark 
[v.  Same,  [1911]  S.  C.  918  ;  48  Sc.  L.  R.  360 

— Ct.  of  Sess. 

13.  Distiller ij  —  Increased  Licence  Duty  — 
Fimnce  (1909-10)  Act,  1910  0"  Edw.  7,  c.  8).] 
— Where  a  distillei-y  company's  premises  had 
been  entered  in  the  valuation -roll  at  the  same 
figure  as  in  previous  years,  although  the  Finance 
(1909-10)  Act,  1910,  had  largely  increased  the 
licence  duty  payable  by  the  company  : — 

Held — that   the   increased    licence-duty   did 
not  fall  to  be  taken  into  account  in  valuing  the 
premises,  the  circumstances  of  a  distillery  being 
different  from  those  of  public-house  premises. 
North    British    Distillery    Co.,     Ld.    r. 

[Assessor  for   Edinburgh,    [1911]    S.  C. 
927  ;  48  Sc.  L.  R.  3G5— Ct.  of  Sess. 

(d)  Distress. 

14.  Distress  Warrant— Justices— Jurisdiction 
to  Bemuse  Warrant.']— Su^tice?,  arc  not  bound  to 
issue  a  distress  warrant  if  on  the  undisputed 
facts  before  them  it  follows  as  a  matter  of  law 
that  the  name  of  the  person  rated  or  that  of  the 
property  in  respect  of  which  he  is  rated  ought 
not  to  have  been  inserted  in  the  rate-book. 
WixoN     r.    Thomas,    Lambert    v.    Thomas, 

[Burrows  r.  Thomas,  [1911 J  1  K.  B.  43  ;  80 
L.  J.  K.  B.  104  ;  103  L.   T.  731  ;  75  J.  P.  58  ; 

27  T.  L.  R.  35  ;  8  L.  G.  R.  1042— Div.  Ct. 

See  S.  C,  under  Royal  Forces. 


(e)  Occupation. 


15.  Gathering  Ground  for  Waterworks— La  nd 
Left  Vacant  to  Prevent  Pollution.']  —  The  L. 
Corporation  were  the  owners  of  waterworks, 
and  they  purchased  a  large  area  of  land  which 
formed  a  gathering  ground  for  such  water- 
works. They  let  the  sporting  rights  over  such 
land,  and  the  lessee  was  rated  in  respect  of 
such  sporting  rights.  In  order  to  diminish 
risk  of  pollution  they  kept  the  gathering 
ground  unoccupied. 

Held — that  the  L.  Corporation  were  in  rate- 
able occupation  of  the  gathering  ground. 
Liverpool    Corporation    v.    Chorley    Union 
[Assessjient    Cosimittee    and    AVithnell 
Overseers,  [1911]  1  K.  B.  1057  ;    80  L.  J 
K.  B.  626  ;     104  L.  T.  21  ;    75  J.  P.  252  • 
27  T  L.  R.  230 ;  9  L.  G.  R.  203— Div.  Ct. 
Affirmed  on  Appeal,   132  L.  T.  Jo.  202  ; 
Times,  December  22ud,  1911— C.  A. 

16.  Fxclusire  Occupation  —  Warehouses  — 
Demi.'ie  by  Harbour  Board— Power  of  Board  to 
ncwisc-^Jllr/ht  of  Access  hij  L'.sor.^—Itateable 
Orcupalion  of  Lessees  .1/rr.sr//  Dorks  and  Har- 
bour Jloard  (^Consolulalion)  Art,  Lsr,S  (21  &  22 
Vict.  c.  xcii.),  .v.v..(;4,  80,  82.]— For  the  storage, 
blending  and  manipulation  of  wines  and  spirits 
in  bond  certain  warehouses  were  demised  for  a 
period  of  seven  years  to  a  firm  of  wine  and 
spirit  merchants  by  the  JMersey  Docks  and 
Harbour  Board  in  pursuance  of  the  power  con- 
tained in  a  private  Act  which  provided  that 
the  board  might  set  apart  any  particular  por- 
tion of  any  warehouses  for  the  exclusive  ac- 
commodation and  use  of  any  firm  engaged  in  a 
particular  trade,  provided  that  the  firm  should 
be  subject  to  the  regulations  of  the  board.  The 
premises  were  within  the  dock  walls,  and  ac- 
cess to  them  could  only  be  obtained  by  passing 
through  gates  and  over  land  under  the  ex- 
clusive control  of  the  board.  The  entrance 
was  by  a  door  which  had  two  locks,  the  key  of 
one  being  kept  by  the  Customs,  and  the  key  of 
the  other  by  the  firm.  The  board  had  a  right 
of  access  to  the  premises  at  all  reasonable 
times.  There  were  in  the  premises  a  crane  and 
a  lift  which  were  the  property  of  the  board, 
and  the  user  of  them  was  subject  to  the  pay- 
ment of  a  tonnage  rate  to  the  board. 

Held— that  the  board  had  power  either  by 
statute  or  at  common  law  to  make  a  demise 
giving  the  lessees  a  rateable  occupation,  and 
that  the  lessees  were  in  fact  in  rateable  occu- 
pation. 

Allan  V.   Liverpool  Overseers  and  Inma^i  v. 
Kirlidale  Overseers  ((1874)  L.  R.  9  Q.  B.  180), 
and  Rochdale  Canal  Co.  v.  Brewster  ([1894] 
2  Q.  B.  852)  distinguished. 
Young  &  Co.  v.  LivepvPOOL  Assessment  Com- 

[mittee,    [1911]    2    K.    B.    195;    80    L.    J. 

K.  B.  778  ;   104  L.  T.  676  ;  75  J.  P.  233  ; 
9  L.   G.  R.   366— Div.  Ct. 

(f)  Kateability. 

17.  Sewers  Undet-g round  and  Overground — Pay- 
ment Received  for  Use  of  Sewers — Benejicial  Occu- 
pation.']— Under  statutory  powers  the  appellants 
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V.  Poor  Rate — Continued. 

acquired  casements  tVirough  lands  in  Kent  and 
constructed  and  maintained  main  sewers  which 
were  laid  partly  in  private  lands  and  partly  in 
public  highways.  Some  of  the  sewers  were  wholly 
undergiound  ;  the  others  were  partly  underground 
and  partly  overground.  They  were  constructed 
and  maintained  by  levying  the  statutory  rates. 
The  appellants  made  no  profit  from  their  occupa- 
tion of  the  sewers,  l;ut  received  payments  from 
occupiers  of  mills  and  other  persons  for  leave  to 
discharge  their  sewage  or  trade  refuse  into  the 
sewers  : — 

Held — that  sewers  whether  overground  or 
underground  are  rateable  where  the  occupation 
is  "valuable"  within  the  meaning  of  th* 
authorities  on  rating,  and  that  the  appellants 
were  rateable  in  respect  of  all  the  sewers. 

West  Ham  V.  London  Coitnfy  Council  ([1803] 
A.  C.  562,  597)  discussed. 

Decision  of  C.  A.  (74  J.  P.  129  ;  8  L.  G.  R.  287) 
affirmed. 
West  Kent  Main  Sewerage  Boaed  i:  Dakt- 

[foed  Union  Assessment  Committee,  [1911] 

A.  C.  171  ;  80  L.  J.  K.  B.  805  ;  104  L.  T.  357  ; 

75  J.  P.  305  ;  55  Sol.  Jo.  347  ;  9  L.  O.  R.  511 
— H.  L. 

VI.  SEWER  RATE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  RECTOR'S  RATE. 
[JJo  paragraphs  In  thU  vol.  of  the  Digest.) 


RATIFICATION. 

See  Agency. 
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I.  General 519 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Estates  Tail. 

{a)  General 519 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Disentailing        ....     520 

III.  Land  Transfer    .        .        .        .520 

IV.  Merger 521 

See  also  Executors,  No.  23. 

I.  GENERAL. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  ESTATES    TAIL. 

See  also  Perpetuities,  No.  2  ;   Settle- 
ments, No.  5  ;  Wills,  No.  47. 

(a)  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


(b)  Disentailing. 

1.  Will — Construction — Estate  Tail  in  Posse-i- 
sion — Cuftinf/  Down  Clause — Disentailing  Deed 
— Accuniulations.'\ — A  testator  left  his  residuary 
real  estate  to  trustees  in  strict  settlement,  with 
an  accumulation  clause  for  the  benefit  of  the 
person  or  persons  who  should  at  the  expiration 
of  a  period  be  entitled  under  the  trusts  and 
limitations  of  his  will  to  the  possession  and 
enjoyment  of  the  real  estate  thereby  devised. 
On  the  vesting  of  the  fir^t  estate  tail  in  the 
plaintiff  (but  before  the  period  had  expired), 
the  [)laintiff  barred  the  entail. 

Held — that  the  interest  of  the  trustees  was 
merely  in  the  nature  of  a  charge  ;  that  the  jjlain- 
tiff  was,  ever  since  his  estate  tail  vested,  in 
possession  and  enjoyment  under  the  will  ;  that, 
therefore,  even  if  the  disentailing  deed  had  not 
put  an  end  to  the  trust  for  accumulation,  the 
plaintiff  and  his  heirs  and  assigns  were  now  the 
only  persons  who  could  become  entitled  to  the 
accumulations  ;  and  that,  therefore,  the  plaintiff 
was  entitled  to  enter  into  possession  and  receive 
the  income  of  the  property. 

In  re   Trevanion,   Trevanion   v.    Lennox, 

[1910]  2  Ch.  .538  ;  80  L.  J.  Ch.  93  ;  103  L.  T. 

212  ;  54  Sol.  Jo.  749— Joyce,  J. 

III.  LAND  TRANSFER. 

See  also  Mortgage,  XII, 

2.  Registered  Leaseliold — Mortgage  hij  Suh- 
demise—Sale  Ixj  Mortgagee — Dutg  of  Vendor  tn 
Get  Himself  liniislrrni  a.i  Proprietor—-  lle,/i.'<- 
tered  Land  ''—Laud  Transfer  Act,  1897  (GO  .t  (U 
Vict.  e.  65),  s.  16  (2).] — Tlie  owner  of  a  lease- 
hold interest  in  certain  houses  mortgaged  them 
by  way  of  sub-demise  for  the  residue  of  the  term 
less  the  last  day  thereof.  The  assignee  of  the 
mortgagor  procured  himself  to  be  put  as  pro- 
prietor of  the  term  on  the  leasehold  register  at 
the  Land  Registry.  The  assignee  of  the  mort- 
gagee having  died,  his  executor  sold  the  term, 
less  the  last  day  thereof,  under  his  statutory 
power  of  sale.  The  purchaser  required  that  the 
vendor  should  at  his  own  expense  procure  him- 
self to  be  registei'cd  as  proprietor  of  the  land,  so 
as  to  be  able  to  execute  a  proper  transfer  to  the 
vendor,  and  so  as  to  be  able  to  give  the  vendor 
authority  to  inspect  the  register. 

HEr.D — that  as  the  land  was  registered  for  the 
whole  of  the  residue  of  the  term,  and  as  the 
vendor  was  only  selling  a  portion  of  that  term, 
he  was  not  selling  registered  land  within  the 
meaning  of  sub-sect.  2  of  sect.  16  of  the  Land 
Transfer  Act,  1897,  and  that  therefore  the  pur- 
chaser could  not  insist  upon  his  requisitions. 
In  re  Voss  and  Saunders's  Contract,  [1911] 

[1  Ch.  42  ;  80  L.  J.  Ch.  33  ;  103  L.  T.  493  ;  55 
Sol.  Jo.  12 — Warrington,  J. 

3.  Practice — Land  Registry — Lease — Under- 
lease—Charge— Land  Transfer  Act,  1875  (38  & 
39  Vict.  c.  87),  ss.  22,  24,  28.]— P.  and  G., 
assignees  of  a  lease,  granted  to  E.  an  underlease, 
which  was  afterwards  transferred  to  D.  D. 
assigned  to  P.  and  P.  executed  a  charge  to  D- 
The  title  of  E.,  the  assignment  to   P.,  and  the 
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111.  Land  Tia.n8fev~ Continued. 
charge  to  D.  were  registered.  Thereafter  P.  sur- 
rendered the  term  granted  by  the  underlease  to 
P.  and  G.,  that  it  might  be  merged  in  their 
reversionary  term.  The  surrender  deed,  recithig 
rent  in  arrear  and  breaches  of  covenant  entitling 
P.  and  G.  to  re-enter,  was  produced  to  the  regis- 
trar by  P.  and  G.,  who  asked  to  have  the  under- 
lease struck  ofE  the  register,  leaving  their  title 
free.  The  registrar  objected  that  he  had  no 
power  to  remove  the  registered  charge  to  D.  P. 
and  G.  then  brought  this  action  against  E.,  D., 
and  P.  claiming  possession,  a  declaration  of  re- 
entry, and  an  order  that  the  register  of  title  to 
the  underlease  might  be  satisfied  by  a  notifica- 
tion thereon  that  the  underlease  had  determined 
and  all  incumbrances  thereon  had  been  satisfied 
and  discharged.  On  motion  for  judgment  in 
default  of  defence,  Eady,  J.,  made  a  declaration 
that  P.  and  G.  were  entitled  to  re-enter  and  gave 
judgment  for  possession  with  a  direction  for 
rectification  of  the  register  by  declaring  the 
determination  of  the  underlease,  thus  leaving  the 
charge  to  D.  upon  the  register. 
Pantlin  v.  Evans,  [1911]  W.N.  80— Eadj',  J. 

IV.  MERGER. 

Sec  Mortgage,  No.  2. 
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See  Evidence  ;  Revenue. 


RECEIVERS. 

COL. 

I.  In  Partnership  Proceedings    .    521 

II.  Br  Way   op  Equitable  Execu- 
tion       522 

III.  In  General 523 

See  also  Companies,  Nos.  10,  87  ; 
Executors,  No.  13  ;  Metropolis, 
No.  18  ;  Shipping,  No.  30. 

I.  IN  PARTNERSHIP  PROCEEDINGS. 

See  al^o  CONTEMPT,  No.  2. 

1.  lleceirer  inul  ManiKjer — Part  nersli'q)  Action 
— Receiver''^  lli(jht  to  Indemnity.] — A  receiver 
and  manager  who  has  been  appointed  by  the 
Court  in  an  action — for  example,  a  partnership 
action — is  not  a  trustee,  nor  is  he  the  agent  of 
the  parties,  and  he  cannot  look  to  them,  but  only 
to  the  assets  under  the  control  of  the  Court, 
for  indemnity  in  respect  of  expenditure  pro- 
perly incurred  by  him.  The  fact  that  he  has 
been  appointed  by  consent  of  all  parties  makes 
no  difference  in  this  respect. 
Boehm   r.  Goodall,    [1911]    1    Ch.    155;    80 

[L.  J.  Ch.  86  ;  103  L.  T.  717  ;  27  T.  L.  R.  106  ; 
55  Sol.  Jo.  108 — Warrington,  J. 


II.  BY  WAY  OF  EQUITABLE  EXECUTION. 

See  Bankruptcy,  No.  11. 

III.  IN  GENERAL. 

2.  Practice  —  A2)pointment  of  Receiier  hy 
Clunicery  Dirision  Pending  Probate—Jurisdic- 
tion.] —  The  present  practice  is  for  the 
Chancery  Division  to  entertain  applications  in 
administration  actions  by  creditors  for  the 
appointment  of  a  receiver  pending  the  grant 
of  probate  or  letters  of  administration. 

In  re    Wenoe,  Walter's    Non-Inflamjiable 

[Cellolite.  Ld.    v.    Wenoe,  [1911]   W.   N. 

129  ;     55  Sol.   Jo.   55.3— Eve,  J. 

3.  Appointment  hy  Conrt  —  Application  ex 
parte.] — Except  under  extraordinary  circum- 
stances the  Court  ought  not  to  appoiut  a 
receiver  ex  parte. 

In    re    Connolly  Brothers,  Ld.,  Wood  v. 

[Connolly   Brothers,   Ld.,    [1911]    1  Ch. 

731  ;  80  L.  J.  Ch.  409  ;  10-1  L.  T.  693— C.  A. 

See  S.  C.  Courts,  No.  3. 
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See  Criminal  Law  and  Procedure. 
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See   Criminal  Law   and   Procedure  ; 
Magistrates. 


RECREATION    GROUNDS. 

See  Opicn  Spaces. 


RECTIFICATION    OF 
INSTRUMENTS. 

See  Contracts  ;  Deeds. 


REFORMATORIES. 

See  Prisons  and  Reformatories. 
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See  Executors  an'd  Ai 
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REGISTRATION   OF    LAND. 


.SV6'   Real    ruorKitTV 
Real,  I  [I. 


AND    Chattel: 


REGISTRATION  OF  VOTERS. 


Si^e   Election-!: 


RELEASE. 


See  Contract  ;  Landlord  and  Tenant  ; 
Mortgage  ;  Powers  ;  Real  Pro- 
perty; Trust. 


REMAINDER. 


,SW'   Real    Property   and    Chattels 
Real  :  Settlements. 


liable  for  the  rent,  although  he  had  never  been 
in  actual  possession. 

(JuNDiPF  r.  Fitzsimmons,  [11)11]  1   Iv.  B.  513; 
[SO  L.  J.  K.  B.  422  ;  103  L.  T.  811— Div.  Ct. 

II.  ANNUITIES. 

See  iil.s-o  Settlements,  Nu.  3. 

2.  Annual  ruyment  Charyed  on  EoHementu  ani 
ChatteU—Reultij  or  Personalty.'] -The  tenant 
for  life  of  one-eighth  share  in  certain  realty 
and  personalty  constituting  the  C.  waterworks 
joined  with  the  owners  of  the  other  seven 
shares  in  conveying  such  waterworks  to  a 
company  incorporated  by  Act  of  Parliament, 
in  consideration  of  an  annual  sum  to  be  pay- 
able for  ever  to  the  grantors,  their  respective 
executors,  administrators,  and  assigns,  and 
there  was  a  covenant  by  the  company  to  pay 
such  annual  sum.  The  property  granted 
consisted  mainly  of  easements  or  rights  in  the 
nature  of  eaeemeuts,  and  of  personal  chattels. 

Held — that  such  annual  pnyment  was  per- 
sonalty and  not  realty. 

Decision  of  Parker,  J.  (103  L.  T.  427  ;  27 
T.  L.  R.  28)  affirmed. 

In  re  Baxter's  Trusts,  Malling  v.  Addison, 
[104  L.  T.  710  ;  27  T.  L.  R.  425— C.  A. 


REMOTENESS. 


Sec  Perpetuities. 


RENT. 


Landlord  and  Tenant. 


REPAIRS      AND      IMPROVE- 
MENTS.  I 

See  Landlord  and  Tenant;  Settle- 
ments. 
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I.  Rent-Charges 
I[.  Annuities 


COL. 

.  523 
.  524 


I.  RENT-CHARGES. 

See  also  Limitation  of  Actions,  No.  2  ; 
Perpetuities,  No.  4. 

1.  3Jorff/af/e  of  Land  suhjeet  to  Rent-charge — 
Miirt</ii(/ee  not  tahintj  Possession — Liability  of 
Jlortyayee  for  Rent-charge  as  Terre-tenant.'] — 
The  defendant  was  mortgagee  of  freehold  land 
subject  to  a  chief  rent  vested  in  the  plaintiff. 
The  mortgagor  having  made  default  in  payment 
of  the  mortgage  interest  the  defendant  appointed 
a  receiver  under  the  Conveyancing  Act,  1881. 
The  plaintiff  being  unable  to  get  the  rent  from 
the  mortgagor,  brought  an  action  to  recover  it 
from  the  defendant,  the  mortgagee,  as  terre- 
tenant  of  the  land. 

Held— that  the  defendant,  being  as  mort- 
gagee the  legal  owner  of  the  land,  and  by  the 
mortgagor's  default  entitled  to  take  possession 
at  any  time  he  chose,  was  the  terre-tenant  and 


REPLEVIN. 

See  Distress. 


RES  JUDICATA. 

See  Estoppel. 


RESPONDENTIA. 

See  Shipping  and  Navigation. 


RESTITUTION        OF        PRO- 
PERTY. 

See  Criminal,    Law  and  Procedure; 
Pawnbroker. 


RESTRAINT  OF  TRADE. 

See  Trade  and  Trade  Unions. 
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RESTRAINT    ON   ANTICIPA- 
TION. 

See  Husband  and  Wife  ;  Trusts. 


RETAINER. 


See  Barristers  ;   Executors  ;  Solici- 
tors. 


RETURNING  OFFICER. 

See  Elections. 


REVENUE. 

I.  Excise. 

(«)  Carriage  Duty     . 

(&)  Dealer  in  Plate  . 

(c)  Male  Servants     . 

(rZ)  Publican's  Licence  Duty 

(e)  Saccharin 


OOL. 
525 
527 
528 
529 
529 


[No  paragraplis  in  this  vol.  of  the  Digest.] 
(/)  Sale  of  Intoxicating  Liquors    .     529 
Qj')  Tobacco 530 

[No  iiaragiaphs  in  this  vol.  of  the  Digest.] 


TL  In  General       .        .        . 
III.  Stamp  Duties. 

(a)  Bond,  Covenant,  etc. 
[No  paragraphs  iu  this  vol.  of  the  Digest.] 

(b)  Conveyance  or  Transfer  on  Sale 

(c)  Capital  of  Companies 
{d}  Highway  Agreements 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(e)   Insurance  Policies 
(/)  Marketable  Security 

(^)  Mortgage 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(K)  Proprietary  and  other  Medicines 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(i)    Receipt 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(Ji)  Settlements  .... 
(J)   Miscellaneous     .... 

See  also  Crown  Practice,  Nds.  1, 
Death  Duties  ;  Dependenc 
Nos.  3,  5  ;  Income  Tax  ;  Land  T 
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I.  EXCISE. 

(a)  Carriage  Duty. 

1.  '' Carriaqe"—U.eei)iption—MiUc  Cart  Used 
for  Xon-e.rfwpfed  Purpose— User  by  Servant 
witJioiif  A',i,iir!rdt/e  of  Owner  —  Customs  and 
Inland  llcrrini,'  Act,  1888  (51  &  52  Vict.  c.  8), 
s-  -I  (3).]  —  The  appellants  were  the  owners  and 
occupiers  of,  but  did  not  reside  on,  a  farm  which 


was  managed  for  them  by  a  bailiff  under  the 
superintendence  of  a  steward  who  resided  some 
considerable  distance  away.  Part  of  the  business 
of  the  farm  was  the  conveyance  of  milk  to  a 
railway  station,  and  for  this  purpose  the  appel- 
lants had  a  four-wheeled  van  which  was  usually 
driven  to  and  from  ihe  station  by  a  milkman. 
The  van  had  the  appellants'  names  painted  on 
the  side  and  was  constructed  for  use  for  the 
conveyance  of  milk  churns  in  the  course  of  the 
appellants'  business  as  dairy  farmers.  On  one 
occasion,  without  the  knowledge  of  the  appel- 
lants or  of  the  steward  and  for  his  own  purposes, 
the  bailiff  used  the  milk  van,  after  conveying 
milk  to  the  station,  for  bringing  back  his  wife 
and  others  from  a  place  of  entertainment.  In 
respect  of  this  user  the  appellants  were  convicted 
of  keeping  and  using  the  milk  van  without  having 
a  licence  therefor. 

Held — that  the  conviction  was  right  ina.s- 
much  as  the  milk  van  was  kept  by  the  appel- 
lants, and  they  were  responsible  for  the  user  by 
the  bailiff  of  the  van  on  the  day  in  question, 
such  user  not  being  for  the  conveyance  of  goods 
or  burden  in  the  course  of  trade  or  husbandry 
within  sect.  4,  sub-sect.  3,  of  the  Customs  and 
Inland  Revenue  Act,  1888. 
Strutt  r.  Clikt,  [1911]  1  K.  B.  1 ;  80  L.  J. 

[K.  B.  Ill  ;   103  L.  T.  722  ;  74  J.  P.  471  ;   27 
T.  L.  R.  14  ;   8  L.  G.  R.  989— Div.  Ct. 

2.  E.vemj}tion — Constructed  or  Adapted  for  Use 
—  Capable  of  Being  Used — Customs  and  Inland 
Eercmie  Act,  1888  (51  &  52  Vict.  e.  8),  s.  4  (3).] 
— A  vehicle  does  not  cease  to  be  within  the 
exemption  in  sect.  4,  sub-sect.  3,  of  the  Customs 
and  Inland  Revenue  Act,  1888,  as  being  "  con- 
strue ted  and  adapted  for  use  and  used  solely  for 
the  conveyance  of  any  goods  or  burden  in  the 
course  of  traele  or  husbandry,"  merely  because  it 
can  be  used  for  other  purposes. 

The  mere  fact  that  persons  are  driven  in  a 
vehicle   to    market   for   the   purpose  of   selling 
goods  at  such  market,  eloes  not  make  the  vehicle 
taxable,  if  otherwise  exempt. 
Cook   r.  Hobbs,   [19111  1   K.  B.  14;  80  L.  J. 

[K.    B.    110  ;    103  L.  T.  566  ;  75  J.  P.  14  ;  9 
L.  G.  R.  143— Div.  Ct. 

3.  Exemption — Constructed  or  Adapted  for 
Use — Customs  and  Inland  Revenue  Act,  1888(51 
&  52  Vict.  c.  8),  s.  4  (3).  ]— The  respondent  kejjt 
a  vehicle  of  the  description  known  as  a  dogcart 
with  four  wheels.  It  had  seating  accommoda- 
tion for  four  persons,  and  was  fitted  with  rubber 
tyres  and  smart  lamps.  It  was  used  by  him 
for  the  purpose  of  his  business— a  shoe  ir.anu- 
facturer's  agent— to  carry  his  sam[)les.  The 
interior  fittings  had  been  removed,  steel  plates 
had  been  put  on  the  bottom  and  on  the  springs 
to  strengthen  the  vehicle,  and  the  two  back 
seats  removed  to  take  seven  specially  made  cases 
to  carry  the  f-amples. 

Held— that  there  was  evidence  on  which  the 
magistrate  could  find  that  the  vehicle  was 
adapted  for  use  solely  for  the  conveyance  of 
goods  within  sect.  4  of  the  Customs  and  Inland 
Revenue  Act,  1888. 

CoLLMAN  I'.  Stokes,   103  L.  T.  592 ;  74  J.  P. 
[473  ;  9  L.  G.  R.  156— Div.  Ct. 
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I.  Excise — Conf'unied. 

4.  Jlacltitcij  Ciivr'uLijc  —  What  Comtitntes 
^'■Keeping"  a  Ciifvuiqr — Cuxtonia  and  Inlai/d 
lirrcnue  Act,  186i)  (82  &  33  Vict.  c.  14), 
s.  27.] — By  sect.  27  of  the  Customs  and  In- 
land Revenue  Act,  1869,  "  Every  person  who 
.  .  .  shall  keep  a  greater  number  of  carriages 
.  .  .  than  he  shall  be  authorised  to  .  .  . 
keep  by  any  licence  or  licences  "  granted  to 
him  mider  that  Act  shall  be  liable  to  a 
penalty  :  — 

Held— that  a  cab  proprietor  who  has  in 
reserve  in  his  yard  a  number  of  spare  cabs 
ready  for  use  and  intended  to  be  used  if  and 
when  occasion  requires  does  not  "  keep  "  them 
within  the  meaning  of  that  section  until  he 
in  fact  begins  to  use  them. 
London  County  Council  v.  Fairbank,  [1911] 

[2   K.   B.   32  ;    80  L.   J.   K.   B.    1032  ;    105 

L.  T.  46  ;  75  J.  P.  356  ;  9  L.  G.  R.  540— 
Div.  Ct. 

6.  Motor-car  —  Ilorae-poivcr  —  Power  Calcu 
lated  According  to  Treasury  Regxilatwns  Greater 
than  Actual  Horse-power  ■ —  Finance  (1909-10) 
Act,  1910  (10  Edw.  7,  e.  8),  s.  86  (1)  (2),  Sched.  5 
(2).] — By  sect.  86,  sub-sect.  1,  of  the  Finance 
(1909-10)  Act,  1910,  the  excise  dutj^for  carriages 
payable  in  respect  of  a  motor-car  shall  be  at  the 
rates  specified  in  Part  2  of  the  5th  Schedule  to  the 
Act,  and  by  sub-sect.  2  the  unit  of  horse-power 
for  the  purpose  of  any  rate  of  duty  in  the  5th 
Schedule  shall  be  calculated  in  accordance  with 
regulations  made  by  the  Treasury  for  the 
purpose,  and  Part  2  of  the  5th  Schedule  specifies 
the  rates  of  duty  on  motor-cars  according  to  the 
horse-power.  The  Treasury  having  made  regu- 
lations under  sub-sect.  2  of  sect.  86  for  calcu- 
lating  the  horse-power  : — 

Held — that  those  regulations  are  the  only 
standard  by  which,  for  the  purpose  of  the  rate 
of  duty,  the  horse-power  of  a  motor-car  is  to  be 
calculated,  and  that  consequently,  if  the  horse- 
power as  so  calculated  is  greater  than  the 
actual  horse-power  of  the  motor-car,  the  duty 
is  payable  on  the  greater  horse-power  as  ascer- 
tained according  to  the  regulations,  although 
erroneous. 

London  County  Council  v.  Turnee,  105  L.  T. 
[380  ;  75  J.  P.  551  ;  9  L.  G.R.  1155— Div.  Ct. 

(b)  Dealer  in  Plate. 

6.  "  Plate  "  —  Asmy — Hall  Mark  —  Foreign 
Hnamels  on  a  Gold  or  Silver  Base — Chain 
Watch-Bracelets  —  Plate  (^Offences)  Act,  1738 
(12  Geo.  2,  c.  26),  ss.  2,  6~ Customs  Act,  1812 
(5  &  6  Vict.  c.  47),  s.  59— Revenue  Act,  1883  (46 
&  47  Vict.  c.55),.s.  10— Hall- Marking  of  Foreign 
Plate  Act,  1904  (4  Edw.  7,  c.  6),  s.  1.]— The 
word  "  plate,"  as  used  in  sects.  2  and  6  of  the 
Plate  (OflEences)  Act,  1738,  sect.  59  of  the 
Customs  Act,  1842,  sect.  10  of  the  Revenue  Act, 
1883,  and  the  Hall-marking  of  Foreign  Plate 
Act,  1904,  includes  every  article  of  gold  or  silver 
imported  from  abroad  which,  if  it  had  been 
made  in  the  United  Kingdom,  would  have  been 
subject  to  the  provisions  as  to  assaying  and 
marking  contained  in  the  Act  of  1738.  I 


Where  an  article  —  such  as  a  match-box, 
cigarette  case,  or  letter  clip — is  once  a  "mainj- 
facture  of  gold  or  silver,"  within  the  meaning  of 
that  term  as  used  in  the  Act  of  1738,  it  does  not 
cease  to  be  such  because  it  is  used  as  the  base  or 
foundation  of  enamel  work,  however  great  the 
artistic  merit  of  that  work  is  as  compared  with 
the  value  of  the  gold  or  silver. 

Enamel  worked  on  a  gold  or  silver  foundation 
— even  if  it  is  a  jewel — is  not  "  set "  in  the  gold 
or  silver  within  the  meaning  of  that  word  as 
used  in  sect.  2  of  the  Act  of  1738. 

An  enamelled  gold  cigarette  case,  the  enamel 
of  which  is  worked  on  the  gold  foundation  (even 
if  nn  enamel  is  a  "jewel"),  is  not  "set "  in  the 
gold  within  the  meaning  of  that  word  as  used 
in  sect.  6  of  the  Act  of  1738. 

Gold  watches  which  are  jewelled  and  set  in 
gold  chain  bracelets  are  not  exempt  from  being 
hall-marked. 

Faberge  v.  Goldsmiths'  Co.,  [1911]   1    Ch. 
[286;  80    L.    J.    Ch.    97;  103    L.   T.    555— 
Parker,  J. 
(c)  Male  Servants. 

7.  Jobbing  Gardener— Be  re  Hue  Act,  1869  (32  & 
33  Vict.  c.  il),  J?.  19.] — The  respondent  employed 
A.  as  a  jobbing  gardener  for  four  days  a  week. 
A.  was  at  liberty  to  work  for  another  employer 
in  the  same  capacity  on  those  days  that  he  was 
not  employed  by  the  respondent,  and  he  was 
entitled  to  send  a  qualified  substitute  to  do  the 
respondent's  work  when  he  was  unable  to  attend 
himself.  A.  worked  greenhouses  of  his  own,  and 
frequently  supplied  the  respondent  with  plants 
from  them. 

Held— that  A.  was   not  a  "male   servant" 
within  the  meaning  of  sect.  19  (3)  of  the  Revenue 
Act,  1869. 
Braddell  v.  Baker,  104  L.  T.  673  ;  75  J.  P. 

[185;    27  T,  L.    R.   182;    9  L.  G.    R.   245— 
Div.  Ct. 

8.  Cooks  in  Club — Club  Subsidised  by  Govern- 
ment—RereuMe  Act,  1869  (32  &  33  Vict.  c.  14), 
s.  10.] — Male  cooks  were  employed  in  a  club 
for  civil  servants  which  was  managed  by  a 
committee  of  the  members.  The  expenses  of 
the  club  were  partially  defrayed  by  an  annual 
grant  by  the  Government. 

Held— that  the  cooks  were  not  in  the  service 
of  the  Crown,  but  were  in  the  service  of  the 
committee  of  the  club,  and  that  they  were 
"  male  servants  "  within  sect.  10  of  the 
Revenue  Act,  1869,  for  whom  licences  had  to 
be  taken  out. 
London  County   Council   v.  Houndle,  105 

[L.  T.   211  ;    75  J.   P.  442  ;  27  T.  L.  R.  465  ; 
9  L.  G.  R.  958— Div.  Ct. 

9.  Gardener — Taxable  Persons — Revenue  Act, 
1869  (32  &  33  Vict.  c.  14),  ss.  27.  19  (3)— 
Revenue  Act,  1876  (39  Vict.  c.  16),  .y.  5.]— 
Sect.  5  of  the  Inland  Revenue  Act,  1876, 
which  enacts  that  a  servant  employed  in  cer- 
tain capacities  shall  not  be  deemed  to  be 
otherwise  employed  because  he  is  occasionally 
or  partially  employed  to  do  something  else, 
only  applies  to  a  person  who  is  not  taxable, 
but  who  happens  to  do  duties  which,  if  they 
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were   his   ordinary   duties,   would   render   him 
taxable. 

Duke  of  Bedford  v.  Londojt  County  Council, 

[104  L.  T.  889  ;   75  J.  P.  317  ;  55  Sol.  Jo. 

423;9L.G.  R.  617— Div.  Ct. 

(d)  Publican's  licence  Duty. 
See  also  Rates,  Nos.  2,  11. 

10.  Annual  Value  of  Premises — Basis  ofValua- 
t ton —  Metropolis —  Valua tion  (^Metropolis)  Act, 
18G9  (32  &  33  Vict.  c.  67)  ss.  45,  il— Finance 
(19U9-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  44  (1).] 

Held — that  sect.  44,  sub-sect.  1,  of  the  Finance 
(1909-10)  Act,  1910,  which  declared  that  in  the 
determination  of  the  annual  value  for  the  pur- 
poses of  the  excise  licence  duty  "  the  duty  on 
tlie  licence  was  not  to  be  allowed  as  a  deduc- 
tion," had  altered  the  method  of  calculation  of 
annual  value  of  licensed  premises  in  the  metro- 
polis, and  that  the  basis  of  valuation  under  the 
Valuation  (Metropolis)  Act,  1869,  was  no  longer 
applicable. 

r  The  above-mentioned  sub-section  was  repealed 
by^the  Revenue  Act,  1911  (1  Geo,  5,  c.  2),  s.  20, 
(1),  Sched.,  and    s.  8  (1),  (2)  of  that  Act  was 
substituted  for  it.] 
Wrigglkswoeth  r.  R.,  [1911]  W.  N.  7;    104 

[L.  T.  593  ;  75  J.  P.  118  ;  27  T.  L.  R.  154  ; 
9  L.  G.  R.  329— Channell,  J. 

(e)  Saccharin. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(£)  Sale  of  Intoxicating  Liquors. 

11.  *'  Beer  " — Sale  by  Retail  without  Excise 
Licence — Liquor  Manufaetured  from  Glucose 
and  Hops — Liquor  containing  2  per  cent,  of  Proof 
Spirit— Finance  (1909-10)  Act,  1910  (10  Edw.  7, 
c.  8),  ss.  50,  52.] — The  appellant  was  sum- 
moned under  sect.  50,  sub-sect.  3,  of  the  Finance 
(1909-10)  Act,  1910,  for  having  sold  by  retail 
beer,  for  the  retail  sale  of  which  he  was  required 
to  take  out  a  licence  under  that  Act,  without 
having  taken  out  such  licence.  On  the  premises 
whei'e  the  liquor  was  sold  there  were  exhibited 
the  following  advertisements: — "The  ales  and 
stouts  which  are  offered  to  the  public  on  these 
premises  are  manufactured  at  about  the  same 
strength  as  ordinary  ales  and  stouts,  guaranteed 
free  from  chemicals,  and  to  contain  no  pre- 
servatives "  ;  "  Finlay's  ales  and  stouts  brewed 
from  the  best  malt  and  Kent  and  Worcester 
hops.  Ale  l^d.  per  pint,  stout  2d.  per  pint,  to 
be  consumed  on  or  off  the  premises."  On 
analysis  the  liquor  in  question  had  the  ordinary 
gravity  of  beer  and  contained  2  per  cent,  of 
proof  spirit.  It  was  manufactured  from  liquid 
glucose  and  hops,  and  was  fermented  with  yeast. 
In  colour  and  appearance  it  was  exactly  like 
ordinary  beer.  The  justices  were  of  opinion 
that  the  liquor  so  sold  was  "  beer  "  within  sect.  52 
of  the  Finance  (1909-10)  Act,  1910  ;  that  the 
clause  in  that  section  defining  "beer"  could  be 
subdivided  ;  and  that  it  was  necessary  to  have 
an  excise  licence  for  the  sale  of  such  liquor. 
They  accordingly  convicted  the  appellant. 


Held — that  the  justices  had  properly  con- 
strued the  clause  in  sect.  52  defining  "  beer,"  and 
that  they  were  entitled  to  hold  on  the  evidence 
before  them  that  the  liquor  sold  by  the  appellant 
was  "  beer  "  within  that  section. 
Fairhuest  r.  Price,  28  T.  L.  R.  132— Div.  Ct. 

(g)  Tobacco. 
[No  paiagraphs  in  this  vol.  ol  the  Digest.] 

11.  IN  GENERAL. 

12.  Fine — Riyhts  of  Corporation  under  Charter 
— Rights  of  Crown — Inland  Reremie  Regulation 
Act,  1890  (53  &  54  Vict.  c.  21),  s.  33.]— Sect.  33, 
sub-sect.  1,  of  the  Inland  Revenue  Regulation 
Act,  1890,  provides  that  "all  fines,  penalties,  and 
forfeitures  incurred  under  any  Act  relating  to 
Inland  Revenue,  which  are  not  otherwise  legally 
appropriated,  shall  be  applied  to  the  use  of  her 
Majesty." 

Held — that  this  section  excludes  any  right  a 
municipal  corporation  might  otherwise  have 
under  its  old  charters  to  receive  fines  in  Revenue 
prosecutions. 

Attorney-General  v.  Exeter  Corporation, 

[1911]  1  K.  B.  1092  ;  80  L.  J.  K.  B.  636  ;  104 

L.    T.  212;  75  J.  P.  280;  27  T.  L.  R.  249— 

Hamilton,  J. 

111.  STAMP  DUTIES. 

See  also  Dependencies,  No.  4. 
(a)  Bond,  Covenant,  etc. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(b)  Conveyance  or  Transfer  on  Sale. 

13.  Voluntary  Bispositimi-- Stamp  Buty  not 
Paid  un  Value— Subsequent  Purchaser — Title 
—  Finance  (1909-10)  Act,  1910  (10  Edw.  7, 
c.  8),  s.  74  (1),  (5).] — When  property  has  been 
conveyed  for  a  consideration  less  than  its-  full 
value,  the  fact  that  stamp  duty  has  only  been 
paid  in  respect  of  the  consideration  mentioned 
in  the  conveyance,  and  not  (as  required  by 
sect.  74  of  the  Finance  Act,  1910)  in  respect 
of  the  value  of  the  property,  will  not  affect  a 
subsequent  purchaser  for  value. 

In  re  Weir  and  Pitt's  Contract,  55  Sol.  Jo. 
[536 — Warrington,  J. 

(c)  Capital  of  Companies. 

14.  Increase  of  Nominal  Share  Capital  — 
Power  of  Shareholder  to  have  Stock  Conrerted 
into  other  Stock  of  Bouble  Nominal  Value — 
Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  113.]— 
By  the  Caledonian  Railway  Co.'s  private 
Act,  1890,  a  holder  of  the  ordinary  stock  of 
that  railway  could  require  the  company  to 
convert  the  whole  or  any  part  of  such  stock 
and  to  issue  to  him  an  amount  of  preferred 
and  deferred  converted  ordinary  stock  each 
equal  to  the  amount  of  ordinary  stock  so  con- 
verted. By  the  Caledonian  Railway  Act,  1898, 
the  Act  of  1890  was  made  to  apply  to  all 
the  ordinary  stock  of  the  company  issued 
under  any  past  or  future  Act  of  Parliament. 
By  the  Caledonian  Railway  Act,  1899,_  the 
company    was    authorised    to    raise    .t90G,000 


531 


EE  VENUE. 


532 


III.  stamp  Duties — Continued. 
additional  capital  by  the  issue  at  their  option 
of  new  ordinary  shares  or  stock,  or  new  pre- 
ference shares  or  stock.  The  railway  com- 
pany delivered  the  statement  required  by 
sect.  113  of  the  Stamp  Act,  1891,  as  to 
£906,000,  but  the  Crown  claimed  that  as  this 
could,  under  the  provisions  of  the  company's 
private  Acts,  be  converted  into  stock  or  shares 
of  the  nominal  value  of  £1,812,000,  the  latter 
was  the  amount  of  nominal  capital  autho- 
rised, and  that,  consequently,  stamp  duty  was 
payable  on  that  amount. 

Held— that  £1,812,000  was  the  increased 
amount  of  the  nominal  share  capital  autho- 
rised within  the  meaning  of  sect.  113  of  the 
Stamp  Act,  1891,  and  that  stamp  duty  was 
payable  on  that  basis. 

Decision  of  Brav,  J.  (102  L.  T.  358  ;  26 
T.    L.   R.    8i3)    affirmed. 

Attokney-General   v.   Caledonian   Ey.    Co., 
[105  L.   T.    184  ;    27  T.   L.   R.   559— C.  A. 

(d)  Highway  Agreements. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Insurance  Policies. 

15.  Marine  Insurance — Open  Cover — Verbal 
Aqreenient  Referring  Question  of  Underwriter's 
LiahiUty— Stamp— Stamp  Act,  1891  (54  &  55 
Vict.  c.  39),  ss.  91—93,  97.]— The  plaintiffs,  having 
effected  a  reinsurance  contract  by  way  of  open 
cover  with  the  defendant,  put  forward  a  policy 
upon  certain  cargo  in  respect  of  a  loss  for  which 
the  plaintiffs  had  become  liable  to  pay  £230  on 
their  original  insurance.  The  defendant  having 
refused  to  sign  the  policy  upon  the  ground  that 
the  plaintiffs  had  failed  to  make  all  the  declara- 
tions that  ought  properly  to  have  been  made  by 
them  under  their  cover,  it  was  verbally  agreed 
between  the  parties  that  a  person  should  be 
nominated  to  certify  whether  all  the  declara- 
tions had  or  had  not  been  made  by  the  plaintiffs, 
and  if  the  person  so  nominated  certified  that  all 
the  declarations  had  been  made  by  the  plaintiffs, 
the  defendant  was  to  sign  the  policy  and  pay 
the  loss.  The  person  to  whom  the  reference  was 
made  certified  that  all  the  declarations  had  been 
made,  whereupon,  as  the  defendant  still  refused 
to  sign  the  policy,  the  plaintiffs  sued  him  to 
recover  £230  as  damages  for  breach  of  the  verbal 
agreement. 

Hkld — that  the  action  was  not  maintainable, 
(1.)  because  if  the  defendaht  paid  the  £230  he 
would  be  paying  a  sum  of  money  upon  a  loss 
relative  to  sea  insurance,  which  insiu-ance  was 
not  expressed  in  a  policy  of  sea  insurance  duly 
stamped,  and  the  defendant  would,  therefore,  be 
liable  to  a  penalty  under  sect.  97  of  the  Stamp 
Act,  1891  ;  aud  (2.)  because  the  verbal  agree- 
ment was  a  contract  for  sea  insurance,  and,  not 
being  expressed  in  a  pohcy  of  sea  insuiance,  was 
invalid  under  sect.  93  of  the  Stamp  Act,  1891. 

Ifyams  v.  Stuart  Kimj  ([1908]  2  K.  B.  696) 
distinguished. 

Held,  also — that  in  the  circumstances  the 
defendant  was  not  entitled  to  an  order  for  the 


payment  by  the   i)laintiffs   of   the   defendant's 

costs  of  the  action. 

Genforsikrings  Aktieselskabet  (Skan- 
[dinavia  Reinsurance  Co.  of  Copen- 
hagen) r.  Da  Costa,  [1911]  1  K.  B.  137; 
80  L.  J.  K.  B.  236  ;  103  L.  T.  767  ;  27  T.  L.  R. 
43;  16  Com.  Cas.  1  ;  11  Asp.  M.  C.  548— 
Hamilton,  J. 

(fj  Marketable  Security. 
16.  Dt'hfiiturrx  Purporting  to  Cvrate  (liarqe  on 
Ships— l'rer\oux  MorhjiKir  ofSh'ips  to  Tnixfr'rs  for 
Dchentitrc-holdrrs  Itfr'il  of  ( 'orruo ,ils  irlth  Tnis- 
teexfor  Pagmont  of  Sinim  xi-ciirrd  ////  Dclfcnt  arcx — 
Liahilitg  of  Dehenturcx  to  Stamp  Dutg — Instru- 
ment for  ijispiisitlon  of  Interest  or  Propertij  in 
Ship— Stamp  Art,  1891  (54  &  55  Vict.  c.  '39), 
Fird  Schedule,  "  J/arketaUe  Securitg,"  '-Ginrral 
Eicemptions  from,  all  Stamp  Duties,"  Clause  2.] 
— A  company  incorporated  under  the  Com- 
panies Acts,  1862  to  1888,  issued  a  debenture 
for  £1,000  and  interest  thereon,  which  was  a 
marketable  security  within  the  meaning  of  ihe 
First  Schedule  to  the  Stamp  Act,  1891.  The 
debenture  was  one  of  a  series  issued  by  the 
company  for  securing  an  aggregate  amount 
not  exceeding  £20,000.  It  contained  a  cove- 
nant by  the  company  with  the  registered 
holder  for  the  time  being  to  pay  the  £1,000  and 
interest.  Then  followed  words  whereby  the 
company  purported  to  charge  with  the  pay- 
ment of  the  £1,000  and  interest  three  steam- 
ships, and  a  proviso  entitling  the  company  to 
the  use  and  employment  of  the  steamships  in 
the  usual  course  of  their  business  until  default 
were  made  in  payment  of  the  principal  money 
or  interest  secured  by  the  debenture,  where- 
upon the  debenture  was  to  be  immediately  en- 
forceable, with  a  limitation  that  the  liberty  to 
use  and  employ  the  steamships  was  not  to  be 
held  to  authorise  the  creation  of  any  mortgage 
or  charge  of  or  upon  the  steamships  or  any 
part  or  share  thereof  having  priority  over  the 
charge  purported  to  be  created  by  the  deben- 
ture. The  debenture  also  contained  a  declara- 
tion that  it  was  subject  to  and  with  the  benefit 
of  the  conditions  indorsed  thereon.  Those  con- 
ditions provided,  inter  alia,  that  the  series  of 
debentures  so  issued  should  rank  pari  passu, 
without  any  preference  or  priority  of  one  de- 
benture over  another,  as  a  first  charge  on  the 
steamships;  that  warrants  for  the  payment  of 
mterest  should  be  senf^  by  post  to  tJie  registered 
holders  of  the  debentures;  and  that  a  register 
of  debentures  for  the  entry  of  transfers  on 
the  register  free  from  equities  should  be  kept. 
By  the  conditions  it  was  also  declared  that 
"  the  holders  for  the  time  being  of  this  deben- 
ture and  the  other  debentures  of  this  issue 
(in  addition  to  the  charge  hereby  respectively 
creat-ed)  shall  be  entitled  /^an  passu  to  the 
benefit  of  a  deed  of  covenants,  dated  Decem- 
ber 22nd,  1909,  .  .  .  and  three  several  mort- 
gages of  even  date  therewith."  The  tliree  mort- 
gages of  December  22nd,  1909,  were  respec- 
tively mortgages  of  the  three  steamships  and 
were  in  the  form  contained  in  Part  I.  of  the 
First  Schedule  to  the  Merchant  Shipping  Act, 
1894,  and  the  deed  of  covenants  of  even  date 
recited  these  mortgages  (which  were  granted 
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by  the  company  to  certain  trustees  for  the 
debenture-holders)  and  contained  covenants 
by  the  company  with  those  trustees  with 
regard  to  the  payment  of  the  principal  money 
and  interest  intended  to  be  secured  by  the 
debentures,  and  other  covenants  and  provisions 
for  the  maintenance  of  the  security  and  for 
its  realisation  fa  case  of  default  :  — 

Held — that  the  debenture  did  not  create 
any  charge  beyond  that  which  was  already  in 
existence  under  the  mortgages  and  deed  of 
covenants  ;  tliat  if  it  did  create  any  charge 
its  substantial  object  was  to  create  not  a  charge 
but  a  marketable  security;  that  it  was  there- 
fore not  an  instrument  for  the  disposition  of 
an  interest  in  a  ship  within  the  meaning  of 
clause  2  of  the  "  General  Exemptions  from 
all  Stamp  Duties "  contained  in  the  First 
Schedule  to  the  Stamp  Act,  1891  ;  and  that 
consequently  it  was  liable  to  stamp  duty  as 
a  marketable  security  under  the  same  schedule. 

Decision  of  Hamilton.   J.    ([1911]    1   K.   B. 
1078  ;   80  L.  J.  K.  B.  761  ;    104  L.   T.  C02) 
affirmed. 
Deddington     Steamship     Co.      v.      Inland 

[Eevenue  Commissionees,   [1911]   2  K.  B. 

1001;   81  L.  J.  K.  B.  75;   105  L.  T.  i82— 

0.  A. 
(g)  Mortgage. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(h)  Proprietary  and  Other  Medicines. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(i)  Receipt. 

[No  xiaragraphs  in  this  vol.  of  the  Digest.] 

(k)  Settlements. 
17.  Settlement — Resettlement  —Policies— Duty 
Payable — Proriiion  for  Keeping  tip  Policies — 
Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  104.] 
■ — Where  money  to  become  due  or  payable 
under  a  policy  of  life  insurance  was  "  settled  " 
by  an  instrument  dated  in  1894,  which  con- 
tained no  provision  for  keejDing  up  the  policy, 
but  the  policy  was  in  fact  protected  by  a 
covenant,  still  applicable,  for  the  payment  of 
the  premiums,  such  covenant  being  contained 
in  a  previous  instrument  executed  when  the 
policy  was  effected  in  1892  :  — 

Held — that  provision  was  "  made  for  keep- 
ing up  the  policy  "  within  the  meaning  of 
the  proviso  2  (m)  to  sect.  104  of  the  Stamp 
Act,  1891,  and  that,  for  the  purpose  of 
stamping  the  instrument  of  1894,  the  ad 
valorem  duty  was  chargeable  in  respect  of  the 
full  amount  of  the  policy  moneys,  and  not 
only  on  the  value  of  the  policy  at  the  date  of 
the  instrument. 

It  is  not  necessary  for  the  purpose  of  the 
sub-section  that  the  provision  should  be  con- 
tained in  the  particular  instrument  which  is 
sought  to  be  charged  with  duty. 

Decision    of    Hamilton,     J.    on    this    point 

([1911]   2  K.  B.   343  ;   80  L.  J.  K.   B.   8GG  ; 

104  L.   T.    506)   reversed. 

Duke   of   Noetiiumberland    v.    Inland    Ee- 

[VENUE    Commissioners,    [1911]    2    K.    B. 

1011;    105  L.   T.   485— C.  A. 


(1)  Miscellaneous. 

18.  Lease  for  JSTnety-Nine  Years  if  A.,  P.,  or  C. 
Shall  so  Long  Live — Indefinite  Term — Stamp 
Act,  1891  (54  &  55  Vict.  c.  39),  Sc/ied.  /.]— A 
lease  for  the  term  of  ninety-nine  years  if  A.,  B., 
and  C,  or  any  one  of  them,  shall  so  long  happen 
to  live,  with  a  perpetual  right  of  renewal,  is  not 
a  lease  for  an  indefinite  term,  but  is  rightly 
stamped  as  a  lease  for  ninety- nine  years,  under 
column  2  of  the  scale  provided  under  "  Lease  or 
Tack,"  sub-head  3  of  Schedule  I.  to  the  Stamp 
Act,  1891. 
Earl    of     Mount-Edgcumbe     v.     Inland 

[Revenue  Commissioners,  [1911]  2   K.  B. 

24  ;  80  L.  J.  K.  B.  503 ;    105   L.    T.   62  ;    27 
T.  L.  E.  298— Hamilton,  J. 


REVERSIONS  AND  REMAIN- 
DERS. 

See  Personal  Property  ;   Eeal  Pro- 
perty AND  Chattels  Real. 


REVISING  BARRISTER. 

See  Elections. 


RIGHT  OF  WAY. 

See  Easements  ;    Highways. 


RIOT. 


Criminal  Law  and  Procedure, 


RIPARIAN      OWNERS     AND 
RIGHTS. 

See  Fisheries  ;  Waters  and  Water- 
courses. 


RIVERS. 

See  Fisheries;    Waters  and  Water- 
courses. 


ROADS. 


See  IliGHAVAYS,  Streets,  and  Bridges. 


ROBBERY. 


See  Criminal  Law  and  Procedure. 
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ROYAL   FORCES. 

iSf'd  aha  MaSTKIJ  and  SERVANT,  No.  20. 
1.  Ilateiih'ilHy — F rem i^ea  Acquired  htj  County 
Axsociiitiim  far  Purpoxr.<<  of  'Territorial  Forcex 
■ — Freiiiixe.s  Occupied  hy  Officer  for  Purposes  of 
h  is  Duties — Territorial  and  Hescrve  Forces  Act, 
r.»07  (7  B:dvv.  7,  c.  9),  ss.  1—4.  J— Premises  bond 
fide  acijuiied  by  a  county  .association  under  the 
Territorial  and  Reserve  Forces  Act,  1907,  for  the 
purposes  of  the  Territorial  Forces,  are  premises 
acquired  by  the  Crown  for  Crown  purposes,  and 
as  long  as  an  officer,  by  arrangement  with  the 
county  association,  resitles  therein  for  tlie  pur- 
pose of  his  duties  under  the  Act  of  1907,  such 
premises  are,  as  being  used  for  Crown  purposes, 
exempt  from  rating.  Where,  in  such  circum- 
stances, the  name  of  tlie  officer  in  occupation  of 
the  premises  has  in  fact  been  inserted  in  the 
rate-book,  the  objection  that  he  is  not  liable  to 
be  rated  may  be  taken  before  the  justices  on  an 
application  for  a  distress  warrant. 
WixoN  V.  Thomas,  Lambert  r.  Thomas,  Bur- 

[rows  v.  Thomas,  [1911]  1  K.  B.  43;  80  L.J. 

K.  B.  104  ;  103  L.  T.  731  ;  7.5  J.  P.  58  ;   27 
T.  L.  R.  35  ;  8  L.  G.  R.  1042— Div.  Ct. 
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[No  paragraphs  in  this  vol.  of  the  Digest.] 
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X.  Passing  op  Title  iTo  Goods 
XI.  Sale  of  Business. 
XII.  Sale  by  Sample 

[No  paragraplis  in  this  vol.  of  the  Digest] 

XIII.  Stoppage  in  Transitu    . 

XIV.  Warranto         .... 
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See  also  Agency,  Nos.  2,  3  ;  Discovery, 
No.  3  ;  Insurance,  No.  23. 

I.  ACCEPTANCE. 

1.  Tmjdied  Condition  —  "  Merchantahle  Qua- 
lity"— Form  of  Contract  —  "■Delivery  as 
Required"  —  Power  to  Sever— Acceptance  of 
First  Consignment — Part  of  Later  Consignment 
Defective — Right  to  Return  Whole  Consignment 
—Sale  of  Goods  Act,  1893  (56  &  57  Vict.  <?.  71), 
s.  14.] — The  defendants,  who  were  dealers  in  motor 
accessories,  ordered  a  large  number  of  motor 
horns  of  the  plaintiff,  who  manufactured  them, 
the  order  providing  for  "  delivery  as  required." 
They  were  delivered  by  carriers  nominated  by 


the  defendants  in  nineteen  cases  during  May  and 
June,  1909,  and  in  the  latter  month  the  defen- 
dants inspected  them  and  rejected  all,  except  the 
first  instalment,  on  the  ground  that  a  great  pro- 
j)oition  of  the  horns  were  unsaleable  on  account 
of  being  dented  and  of  faulty  manufacture.  An 
action  to  recover  the  price  of  the  goods  was 
referred  to  an  official  referee,  who  found  that 
many  of  the  horns  had  sustained  injury  owing 
to  insufficient  packing  ;  that  some  were  defective 
through  careless  work  ;  and  that  some  required 
polishing  and  other  work  to  make  them 
merchantable;  but  as  the  injured  or  defective 
horns  could  have  been  made  merchantable  at  a 
very  slight  cost,  he  declined  to  find  that  the 
goods  as  an  entire  consignment  were  unmer- 
chantable, and,  subject  to  an  allowance  in  respect 
of  the  injuries  and  defects  above  mentioned,  he 
gave  judgment  for  the  plaintiff  with  costs. 

Held — that  the  terms  of  the  order  showed 
that  it  was  contemplated  that  the  goods  should 
not  all  be  delivered  at  one  time,  but  from  time 
to  time,  and  that,  therefore,  the  acceptance  of  a 
prior  instalment  was  not  a  bar  to  the  rejection  of 
the  remainder  ;  that,  subject  to  the  rule  de 
minimis,  the  vendor  must  prove  that  he  had 
delivered  or  tendered  all  the  goods  in  a  mer- 
chantable condition  ;  and  that,  although  a  large 
proportion  of  the  goods  in  dispute  were  in  a 
merchantable  condition,  the  defendants  had  a 
right  to  reject  the  whole  of  them. 

Tarling  v.  O'Riordan  ((1878)  2  L.  R.  Ir.  82) 
approved. 

Decision  of  Div.  Ct.  reversed. 
Jackson  v.  Eotax  Motor  and  Cycle  Co , 
[1910]  2  K.  B.  937;  80  L.  J.  K.  B.  38  ;  103 
L.  T.  411— C.  A. 
II.  CONDITIONS. 

See  also  No.  1,  sujtra. 

2.  Shipmeui  to  be  Made,  and  Bill  of  Lading  to  he 
Dated  during  December  or  January —Sti pu'lation 
as  to  Date  of  Dill  of  Lading.']— A  contract  for 
the  sale  of  beans,  made  in  the  form  adopted  by 
the  London  Corn  Trade  Association,  contained 
the  clause,  "  Shipment  made  or  to  be  made,  and 
bill  or  bills  of  lading  dated  or  to  be  dated  during 
December,  1909,  and/or  January,  1910."  It  also 
contained  the  clause  :  "  Bill  of  lading  to  be  con- 
sidered proof  of  date  of  shipment  in  the  absence 
of  evidence  to  the  contrary." 

Held— that  the  stipulation  that  the  bills  of 
lading  were  to  be  dated  during  December,  1909, 
and/or  January,  1910,  was  a  condition  of  the 
contract,  and  therefore  that  the  buyers  were 
entitled  to  reject  the  beans  where  they  were 
shipped  in  January,  1910,  but  the  bill  of  lading 
tendered  was  dated  February,  1910. 
In  re  General  Trading  Co.,  Ld.,  and  Van 

[Stolk's  Commissiehandel,  16  Com.  Cas.  95 
— Lawrence,  J. 

III.  CONSTRUCTION. 
See  No.  1,  su/jra. 


IV. 


DAMAGES. 

See  Damages,  No.  1. 
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V.  FORMATION  OF  CONTRACT. 

3.  GoiuU  E.rrrcilhtij  ClOi?*  Value — Hayrick — 
Const nift ire  Ddireni  a iid  Receijft — Sale  of  Good.^ 
Act,  189:^  (.')(;  \-  .".'7  Vict.  c.  71),  s.  4.]— The 
plaintiff  agreed  to  buy  from  the  defendant,  a 
farmer,  a  standing  hayrick  for  £100.  The  plain- 
tiff was  to  send  his  men  to  tie  and  press  the 
hay,  and  the  defendant  was  to  cart  it  to  the 
nearest  railway  staticjn.  Before  the  plaintiff 
had  sent  to  cut  the  hay,  the  defendant  sent  him 
a  telegram  saying  "  Don't  send  press.  Am 
writing,"  and  a  letter  asking  him  to  give  up 
possession  of  the  hay.  The  plaintiff  declined  to 
do  so,  and  the  defendant  refused  to  let  ihc 
plaintiff  have  the  hay. 

Held — that  the  contract  was  one  to  which 
the  principle  of  constructive  delivery  and  receipt 
was  applicable,  and  that  the  telegram  and  letter 
of  the  defendant  constituted  evidence  of  such 
constructive  delivery  and  receipt,  and  the 
plaintiff  accordingly  was  entitled  to  damages  for 
breach  of  contract. 
NiCHOLLS  V.  White,  103  L.  T.  800— Div.  Ct. 

VI.  MISCELLANEOUS. 

4.  Market  Overt— Ciixtom  of  City  of  London - 
Sale  in  Auction  Room.']— It  is  a  question  of  fact 
in  each  case  whether  premises  in  which  goods 
are  sold  constitute  a  '•  shop  "  within  the  custom 
of  market  overt  in  the  City  of  London. 

A  watch  was  sold  in  an  auction  room  which  was 
on  the  first  floor  of  a  building  in  the  City  of 
London.  In  the  auction  room  sales,  largely  of 
unredeemed  pledges,  were  periodically  held. 

Held,  on  the  facts— that  the  auction  room 
was  not  a  "  shop  "  within  the  meaning  of  the 
custom  of  the  City  of  London,  and  that  the 
sale  of  the  watch  there  was  not  a  sale  in  market 
overt. 
Clayton  v.  Le  Roy,  [1911]  2  K.  B.  1031  ;  81 

[L.  J.  K.  B.  49  ;  104  L.  T.  419  ;  75  J.  P.  229  ; 
27  T.  L.  R.  206— Scrutton,  J. 

On  AppeaIi,  Held  (Vaughan  Williams,  L.J., 
dissenting),  without  deciding  the  question  of 
market  overt— that  on  the  facts  there  had  been 
no  conversion  of  the  watch  by  the  defendants  at 
the  time  the  writ  was  issued  and  therefore  that 
on  that  ground  an  action  for  wrongful  detention 
of  the  watch  failed  :  [1911]  2  K.  B.  1031,  1046  ; 
81  L.  J.  K.  B.  49,  58  ;  105  L.  T.  430  ;  75  J.  P.  521  ; 
27  T.  L.  R.  479— C.  A. 

See  S,  C.  under  Trover  and  Conver- 
sion. 

5.  Unpaid  Seller's  Right  of  Lien— Assent  to 
Subsale  —  Sale  of  Goods  Act,  1893  (56  &  57 
Vict.  c.  71),  ss.  29,  41,  47.]— The  plaintiffs, 
through  one  T.,  who  was  acting  for  them  in 
the  matter,  bought  three  old  boilers  which 
belonged  to  and  were  in  the  possession  of  a 
paper  company.  While  the  boilers  still  re- 
mained on  the  premises  of  the  paper  company 
T.  sold  them  to  H.  for  £60,  on  the  terms  that 
£20  should  be  paid  before  the  removal  of  the 
first  boiler,  and  the  balance  of  £40  by  Decem- 
ber, 1909  ;  and  in  October,  1909,  T.,  by  letter, 
informed  the  paper  company  of  the  sale  to  H. 
Subsequently  H.  sold  the  boilers,  which  still 


physically  were  in  the  paper  company's  pos- 
session, to  the  defendants  and  paid  £10  on 
account  to  T.,  but  paid  no  more.  There  was 
no  acknowledgment  by  the  paper  company 
to  H.  that  they  held  the  boilers  on  his  behalf. 

Held — that  the  plaintiffs  were  not  precluded 
from  setting  up  their  right  of  lien  as  unpaid 
sellers  by  the  fact  that  they  had  through  T. 
informed  the  paper  company  of  the  sale  to  H. 

Decision  of  Channell,  J.  (27  T.  L.  R.  38) 
afB.vmed. 

PouLTON  &  Son  v.  Anglo-American  Oil  Co., 
[Ld.,  27  T.  L.  R.  216— C.  A. 

VII.  NOTE  OR  MEMORANDUM. 

6.  Contract  not  to  be  Performed  within  a  Year — 
Necessity  for  Meniorandum  or  Notein  Writing — 
Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4.]— Sect.  4 
of  the  Statute  of  Frauds  applies  to  a  contract 
for  the  sale  of  goods  which  is  not  to  be  per- 
formed within  the  space  of  one  year  from  the 
making  thereof.  Such  a  contract  is  therefore 
unenforceable  unless  there  is  some  memorandum 
or  note  thereof  in  writing  signed  by  the  party  to 
be  charged  therewith,  or  by  some  person  autho- 
rised by  him. 

Decision  of   Walton,  J.  ([1910]  2  K.  B.  770  ; 

79  L.  J.  K.  B.  1143  ;  103  L.  T.  223  ;  26  T.  L.  R. 

644  ;  54  Sol.  Jo.  750)  affirmed. 

Pbested  Miners  Gas  Indicating  Electric 

[Lamp  Co.,   Ld.    v.    Henry  Garner,  Ld., 

[1911]   1  K.  B.  425  ;  80  L.  J.  K.  B.  819  ;  103 

L.  T.  750  ;  27  T.  L.  R.  139— C.  A. 

VIII.  PART  PAYMENT. 

{Ko  paragraphs  in  tins  vol.  of  the  Digest.1 

IX.  PASSING  OF  PROPERTY  IN  GOODS. 

See  also    Misrepresentation,  No.    1  ; 
Shipping,  No.  17. 

7.  C.LF.  Contract  —  "  Ternis  Net  Cash  "  — 
Payment — Tender  of  Shipping  Documents— Sale 
of  Goods  Act,  1893  (56  &  57  Vict.  c.7\),  ss.  28, 32, 
34.]  —  Where  goods  are  sold  under  a  c.i.f. 
contract,  containing  the  words  "  terms  net 
cash,"  the  buyer  is  bound,  in  the  absence  of  any 
stipulation  to  the  contrary,  to  pay  the  price  of 
the  goods  on  tender  to  him  of  the  shipping 
documents,  although  at  the  date  of  such  tender 
the  goods  have  not  arrived. 

Decision  of  C.  A.   ([1911]  1   K.  B.   934  ;  80 

L.  J.  K.  B.  584  ;  104  L.  T.  577  ;    27  T.  L.   R. 

331  ;  55  Sol.  Jo.  383  ;  16  Com.  Cas.  197)  reversed. 

E.  Clemens  Horst  Co.  r.  Biddell  Brothers, 

[1911]  W.  N.  211  ;  81   L.  J.  K.  B.  42  ;    105 

L.  T.  563  ;  28  T.L.  R.  42;  .56  Sol.  Jo.  50— H  L. 

8.  Goods  sent  on  Approbation— Refusal  to  give 
Seller's  Price— Sale  of  Goods  Act,  1893  (56  &  57 
Vict.  c.  71),  s.  18  (4)  (&).]— A  delivery  of  goods 
on  approbation  is  determined  by  rejection  withm 
sect.  18,  sub-sect.  4  (/y),  of  the  Sale  of  Goods 
Act,  1893,  when  the  person  to  whom  they  are 
sent  says  that  he  will  not  give  the  price  asked 
by  the  seller. 

Bradley  and  Cohn,  Ld.  r.  Ramsey  k  Co. 
[28  T.  L.  R.  13— Phillimore,  J. 
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X.  PASSING  OF  TITLE  TO  GOODS. 

See  SHipriNC!,  No.  17. 

XI.  SALE  OF  BUSINESS. 

See  Landlord  and  Tenant,  No.  8. 

XII.  SALE  BY  SAMPLE. 


[No  paiaii 


ill  this  vol.  of  llie  Digest.] 


XIII.  STOPPAGE  IN  TRANSITU. 

9.  Duration  of  Trans  if— Sale  of  Goods  Act, 
L'^93  (56  &  57  Vict.  c.  71),  s.  45,  sub-ss.  1,  2,  3, 
7.]— An  engineering  company  built  two  lifeboats 
to  the  order  of  a  shipowniug  company.  Under  the 
contract  the  place  of  delivery  was  the  buyers' 
yard,  and  the  whole  cost  of  transit  thereto  fell  to 
be  borne  by  the  sellers.  The  boats  were  handed 
over  by  the  sellers  to  a  railway  company  for  the 
purpose  of  carriage  to  the  place  of  delivery,  but 
they  were  consigned  at  a  rate  which  only 
covered  the  cost  of  carriage  from  station  to 
station.  On  the  arrival  of  the  boats  at  the 
station  to  which  goods  destined  to  the  buyers 
were  usually  consigned,  on  February  8th,  1910, 
the  railway  company's  foreman  informed  the 
foreman  of  certain  carting  contractors  that  he 
would  be  ready  to  deliver  them  on  February  10th. 
The  carting  contractors  were  independent  con- 
tractors, who  were  accustomed  to  cart  to  the 
buyers'  yard  goods  arriving  for  them,  and  on 
February  10th  they  removed  one  of  the  boats 
from  the  station  and  delivered  it  to  the  buyers. 
Before  the  carting  contractors  got  delivery  of 
the  other  boat  the  railway  company  rece'fved 
notice  from  the  sellers  to  stop  delivery  of  the 
boats  in  respect  that  the  buyers  had  suspended 
payment.  The  sellers  sub,sequently  requested 
re-delivery  of  the  boat  from  the  railway  com- 
pany, but  they  on  March  6th  delivered  it  to  the 
buyers.  The  sellers  did  not  receive  payment 
therefor. 

Held— that  the  boat  had  not  been  delivered 
before  the  notice  of  stoppage  in  transitu  had 
been  received,  and  that  the  railway  company 
were  liable  in  damages. 

Meghan  <fc  Sons,  Ld.  r.  North  Eastern  Ry 
[Co.,  48  Sc.  L.  K.  987— Ct.  of  Sess.' 

XIV.  WARRANTY. 

10.  Goods  not  According  to  Contract—Sale  of 
Seed  —  Conditions  of  Sale  —  Non-Warrant ij 
Clause  in  Sold  JVote.]— The  appellants  bought 
from  the  respondents  a  quantity  of  seed  "by 
sample  which  was  represented  to  be  common 
English  sainfoin,  and  the  respondents  thereupon 
handed  to  the  appellants  a  sold  note  in  the 
following  terms  :— "  Sold  to  [the  appellants] 
on  the  conditions  printed  on  the  back,  abt.  27^ 
quarters     sainfoin     40.s\    x      Walker     (common 

English)  X  Alvescot "     On  the  back  was 

the  following  condition  printed  : — "  Sellers 
give  no  warranty  express  or  implied  as  to  the 
growth,  description,  or  any  other  matters,  and 
they  shall  not  be  held  to  guarantee  or  warrant 
the  fitness  for  any  particular  purpose  of  anv 
grain,  seed,  flour,  cake,  or  other  article  sold  by 


them,  or  its  freedom  from  injurious  quality  or 
from  latent  defeet."  The  seed  was  delivered 
in  due  course,  and  was  equal  to  sample.  A 
portion  of  the  seed  was  resold  by  the  appel- 
lants as  common  English  sainfoin.  Neither 
the  sample  nor  the  bulk  was  common  English 
sainfoin,  but  was  giant  sainfoin,  the  two  seeds 
being  indistinguishable.  When  the  difference 
was  subsequently  discovered  by  the  appellants' 
purchaser  he  claimed  damages  from  them  for 
breach  of  warranty,  which  claim  was  reason- 
ably and  properly  settled  by  the  appellants, 
after  notice  to  the  respondents,  for  £14.  The 
appellants  therefore  claimed  to  recover  this 
sum  from  the  respondents. 

Held — that  they  were  entitled  to  recover. 

Decision  of  C.  A.  ([1910]  2  K.  B.  1003  ;  79 
L.  J.  K.  B.  1013  ;  103  L.  T.  118  ;  26  T.  L.  R. 
572)    reversed. 

Wallis,    Son,    and    Wells    v.    Pratt    and 

[Haynes,  [1911]  A.  G.  394  ;  80  L.  J.  K.  B. 

1058  ;    105  L.   T.    146  ;    27  T.   L.   R.   431  ; 

55  Sol.  Jo.  496— H.  L. 
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I.  ABSTRACT  OF  TITLE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  BUILDING  ESTATE. 

[No  p!ii:i-i;i|  l.s  in  this  vol.  of  the  Digest.' 

III.  CONDITIONS    AND    PARTICULARS   OF 
SALE. 

1.  Terms  of  Existing  Tenancy — Comjx-nsation 
for    Unexhausted  Imj)rovements — Notice — A(/ri- 
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III.  Conditions  and  Particulars  of  Sale — Con- 
tinued, 
cultural  Holdings  Act,  1908  (8  Edw.  7,  c.  28), 
s.  2.] — Where,  in  a  contracb  for  the  sale  of  land, 
the  conditions  of  sale  provide  that  the  purchaser 
shall  take  subject  to  all  the  terms  of  existing 
tenancies,  on  completion  of  the  sale  the 
purchaser  will  be  deemed  to  have  notice  of  a 
tenant's  claim  to  compensation  for  unexhausted 
improvements  arising  under  the  terms  of  his 
lease  and  will  be  liable  for  the  paj'ment 
thereof. 

A  pvTrchaser  is  deemed  to  have  notice  of  a 
tenant's  claim  to  compensation  under  the  Agri- 
cultural Holdings  Act,  1908. 

In  ee  Lord  Derby's  Contract,  Ferguson  r. 
[Lord  Derby,  56 Sol.  Jo.  71— Joyce,  J. 

2.  Particulars  of  Sale,  ivliether  Misleading. — 
Suh-lease  —  JVotice.^  —  The  advertisement  of  an 
intended  sale  of  a  public-house  described  it  as 
in  the  occupation  of  a  tenant  at  a  yearly  rent, 
but  did  not  specify  the  tenure  by  which  the 
tenant  held.  An  intending  purchaser  having 
seen  the  advertisement  made  an  offer  which 
was  accepted,  subject  to  conditions  of  sale, 
an  agreement  incorporating  which  she  signed, 
and  which  stated  explicitly  that  the  tenant  of 
the  public-house  held  under  a  lease  which  had 
ten  years  to  run.  There  was  a  conflict  of  evi- 
dence as  to  whether  the  intending  purchaser 
understood  before  signing  the  agreement  that 
this  lease  was  outstanding,  and  she  sought  to 
repudiate  the  purchase  on  the  ground  that  she 
was  misled  by  the  advertisement  into  sup- 
posing that  there  was  a  yearly  tenant  in  occu- 
pation of  the  public-house.  In  an  action  by 
the  vendor  for  the  deposit,  fraud  was  not 
pleaded  or  alleged,  but  the  jury  found  in 
answer  to  questions  put  to  them  that  the  pur- 
chaser was  misled  by  the  advertisement,  and 
did  not  understand  when  signing  the  agree- 
ment that  there  was  the  lease  of  the  public- 
house  outstanding. 

Held — that  there  was  no  question  for  the 
jury,  and  that  a  verdict  should  have  been 
directed  for  the  plaintiff  ;  that  the  adver- 
tisement was  not  misleading  ;  and  that,  apply- 
ing the  principle  of  Carroll  v.  Keayes  (I.  R. 
8  Eq.  97),  it  was  sufBcient  to  put  the  pur- 
chaser on  inquiry  as  to  the  tenure  under  which 
the  occupier  held  ;  and  that  in  the  absence 
of  fraud  she  was  bound  by  the  agreement 
which  she  signed  specifying  the  actual  tenure. 
Clements  v.  Coneoy,  [1911]  2  I.  R.  500— 
[C.  A.,  Ireland. 
See  also  No.  7,  infra. 

IV.  CONTRACT. 

3.  Letters — Beference  to  a  Formal  Contract 
— Specific  Performance  —  Complete  Open  Con- 
tract.~\ — Where  the  agents  for  the  vendor  of 
two  warehouses,  in  a  letter  accepting  an  offer 
by  intending  purchasers,  wrote  as  follows  : 
"  We  shall  be  glad  to  meet  you  at  your  early 
convenience  to  receive  a  deposit  on  the  sale 
to  you,  and  to  arrange  for  a  formal  con- 
tract, to  be  drawn  out  for  signature  by  the 
solicitors  "  : — 


Held — that    this    was    not    a    conditional 
acceptance,  but  a  letter  completing  an  open 
contract,  of  which  specific  performance  could 
be  enforced  as  against  the  purchaser. 
Rouse  v.  Ginsberg,  55  Sol.  Jo.  632— Eady,  J. 

4.  Diq)o.Hit—No  Clause  Forfeiting  Pe/wsit— 
Default  hy  Purchaser—  jRescission  of  Contract 
— Deposit  Claimed  hy  Vendor.']  —  On  signing 
the  contract  for  sale  the  purchaser  paid  a 
deposit  to  the  vendor's  solicitors.  The  con- 
tract did  not  contain  a  clause  forfeiting  the 
deposit  if  the  purchaser  made  default  in  com- 
pleting. The  purchaser  did  not  complete,  and 
the  vendor  obtained  judgment  for  specific 
performance.  The  vendor  now  moved  that 
the  contract  might  be  rescinded  and  for  a 
declaration  that  he  was  entitled  to  the 
deposit. 

Held— that  the  vendor  was  entitled  to  the 
order  asked  for. 


Held,  also, — that  the  fact  that  the  deposit 
was  in  the  hands  of  stakeholders  did  not  affect 
the  respective  rights  of  the  vendor  and  pur- 
chaser. 

Howe  V.  Smith  ((1884)  27  Ch.  D.  89)  fol- 
lowed; Jackson  V.  De  Kadich  ([1904]  W.  N. 
168)  considered. 

Hall   v.    Burnell,    [1911]    2    Ch.    551  ;    105 
[L.  T.  409;  55  Sol.  Jo.  737— Eve,  J. 

5.  Specific  Performance — Agreement  for  Sale 
of  a  Lease — Condtions.] — By  certain  letters  the 
plaintiff  offered  to  purchase  certain  leasehold 
premises,  the  offer  being  subject  to  the  conditions 
that  the  plaintiff's  solicitors  s'lould  approve  the 
title  to  and  covenants  contained  in  the  lease, 
the  title  from  the  freeholder,  and  the  form  of 
contracf,  and  that  the  plaintiff  should  approve 
her  surveyor's  report,  and  this  offer  was  accepted 
by  the  defendant,  the  vendor.  On  receipt  of 
her  surveyor's  report,  the  plaintiff  endeavoured 
to  obtain  a  contribution  from  the  defendant 
towards  some  improvement  recommended  by  the 
surveyor,  whereupon  the  defendant  withdrew. 
The  plaintiff  sought  specific  performance. 

Held,  that  there  was  no  final  agreement  of 
which  specific  performance  could  be  enforced 
against  the  defendant. 

Winn  V.  Pull  (Q877)  7  Ch.  D.  29)  followed. 
Hatzpeldt    v.   Alexander,  105    L.  T.  434 — 
[Parker,  J. 

V.  CONVEYANCE. 

[No  paragraphs  in  this  vol.  of  the  Digest] 

VI.  LEASEHOLDS. 

See  Mortgage,  No.  5. 

VII.  MISCELLANEOUS. 

[No  paragraphs  in  tin's  vol.  of  the  Digest.] 

VIII.  PARCELS. 

6.  Sale  by  Plan— Concluded  Contract— Eri- 
dence — Scottish  Latv.] — All  that  passed,  either 
oral  or  in  writing,  in  the  negotiations  leading  up 
to   a   completed   contract    of    sale   of  heritable 
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^'  r  n .  Parcels—  Contlnned. 

Iiropeity  is  admissible  in  evidence  to  prove 
what  was  the  subject  of  the  sale,  not  to  alter 
the  contract,  but  to  identify  the  subject. 

The  meaning  of  a  descriptive  name  in  a 
particular  contract  cannot  be  determined  by  a 
tixcd  rule  of  law  without  regard  to  the  facts  of 
tlie  case. 

Held,  on  the  evidence — that  an  estate  was 
sold  according  to  plan,  and  that  the  purchaser 
could  not  obtain  a  larger  estate  than  that 
shown  on  the  plan  on  the  ground  that  par- 
ticulars given  and  taken  as  being  particulars  of 
what  was  contained  in  the  plan  were  inconsistent 
with  the  plan. 

GORDON-CUMMING  V.  HOULDSWORTH,  [1910] 
[A.  C.  537;  80  L.  J.  P.  C.  47;  [1910] 
8.  C.  (H.  L.)  49  ;  47  Sc.  L.  R.761— H.L.  (Sc.) 


IX.  PARTIES. 

[No  paragraphs  in  tli: 

X.  PRACTICE. 


vol.  of  the  Digest.] 


See  also  Specific  Performance. 

7.  Action  071  Contract — No  Question  of  Title 
— Specific  Perforninnce — Costs.] — Where  a  de- 
cree for  specific  performance,  with  inquiry  as 
to  title,  is  granted  in  an  action  in  which  ques- 
tions of  contract  only,  and  not  of  title,  are 
raised,  the  purchaser  will  be  ordered  to  pay 
the  costs  of  the  action  and  inquiry  upon  title 
being  shown. 

Banfield  v.  Picaed,  55  Sol.  Jo.  649 — Joyce,  J. 

XI.  RESTRICTIVE  COVENANTS. 

8.  Purchaxei-for  Value  toitliout  Notice — Subse- 
quent Purchase  loitlt  Notice  —  Constructive 
Notice.'] — The  purchaser  of  land  from  one  who 
has  purchased  it  for  value,  without  notice,  either 
actual  or  constructive,  of  a  restrictive  covenant 
is  not  bound  by  the  covenant,  although  he  him- 
self had  notice  of  it. 

Wilkes  v.  Spooner,  [1911]  2  K.  B.  473;  80 

[L.  J.  K.  B.  1107  ;  104  L.  T.  911  ;  27  T.  L.  R. 

426  ;  5.->  Sol.  Jo.  429— C.  A. 

See  S.  C.  under  Landlord  and  Tenant, 

No.  8. 

XII.  TITLE. 

See  also  Settlements,  No.  2. 

9.  Failure  to  Show  Title  —  Latent  Defect — 
Undergrotmd  Culvert  for  Water  of  a  Natural 
Watercourse —  Specific  Performance —  Compen- 
sation.]— An  underground  watercourse,  though 
proved  to  be  a  latent  defect,  will  not  entitle 
the  purchaser  to  rescission  of  the  contract  unless 
it  can  be  shown  that  he  could  get  something  sub- 
stantially different  from  what  he  contracted  for 
if  specific  performance  were  decreed.  He  will, 
however,  be  entitled  to  compensation. 

Flight  V.  Booth  (  (1834)  1  Bing.  (n.  c.)  370) 
distinguished. 

Shepherd  r.  Croft,  [1911]  1  Oh.  521  ;  80  L.  J. 
[Ch.  170  ;  103  L.  T.  874— Parker,  J. 

10.  Title  Offered,  not  Suhstantiated— Another 
Good   Title    Shown — Possessory   and    Statutory 


Title.] — The  Court  will  compel  a  purchaser  to 
take  a  title  which  is  a  good  title  acquired  by 
adverse  possession  under  the  Statute  of  Limita- 
tions, although  the  vendor  contracted  to  make 
quiteanother  title,  and  failed  to  do  so,  provided 
the  vendor  can  show  that  the  persons  who  ought 
rightfully  to  have  taken  under  that  other  title 
are  barred  by  the  statute. 
In   re  Atkinson  and  Horsell's  Contract' 

[1912]  1  Ch.  2  ;  [1911]  W.  N.  224  ;  56  Sol.  Jo- 
73— Eady,  J. 

XIII.  TITLE   DEEDS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


SALFORD      HUNDRED 
COURT. 

Sec  Courts. 


SALMON. 

See  Fisheries. 


SALVAGE. 


Sec  Admiralty  ;  Shipping  and  Navi- 
gation. 


SAMPLES. 

See  Food  and  Drugs  ;  Sale  of  Goods. 


SANITATION. 

See  Highways  ;  Metropolis  ;   Public 
Health. 


SATISFACTION      AND     DIS- 
CHARGE. 

See  Contract  ;  Judgment. 


SATISFACTION   IN    EQUITY. 

See  Wills. 


SAVINGS   BANKS. 

See  Bankers  and  Banking. 

SCHOOLS     AND     SCHOOU-> 
MASTERS. 

See  Charities  ;  Education, 
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SCIENTIFIC  AND  LITERARY 
SOCIETIES. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 


SCOTTISH     LAW. 

See  aho  Master  and  Servant,  No.  40  ; 
Peerages,  No.  1  ;  Sale  op  Land, 
No.  6  ;  Stock  Exchange,  No.  1. 

1.  Heritable  Office  —  Hereditary/  Standard 
Bearer  of  Scotland— Nature  of  Office.]— The  office 
or  dignity  of  Royal  Standard  Bearer  of  Scotland 
was  granted  jure  sanguims,  and  therefore,  as 
there  had  Ijeen  no  failure  of  heirs  who  could  have 
exercised  the  right,  the  alleged  vesting  of  the 
office  by  an  apprisement  in  the  predecessor  of 
the  respondent  in  1670  was  inoperative,  because 
the  office  was  neither  feudal  nor  made  alienable, 
nor  put  in  commerc'w  by  any  Act  of  Parliament. 

Decision  of  Ct.  of  Sess.  ([1908]  S.  C.  1237; 
45  Sc.  L.  E.  949)  reversed. 

Wedderburn  v.  Earl  op  Lauderdale,  [1910] 

[A.  C.  342  ;  26  T.  L.  R.  389  ;  54  Sol.  Jo.  441  ; 

[1910]  S.    C.  (H.  L.)  35  ;  47  Sc.  L.  R.  532— 

H.  L.  (Sc.) 

2.  Heritable  OtHce—U.sher  of  White  Bod- 
Statute — Jnterpreiathni — Coutemporanea  Expo- 
sitio — Treaty  of  Union,  Batified  by  Scots  Acts, 
1707,  0.  7,  and  by  6  Anne,  c.  11,  art.  20.]— The 
Treaty  of  Union,  art.  20,  enacts  "  That  all  herit- 
able offices,  superiorities,  heritable  jurisdictions, 
offices  for  life,  and  jurisdictions  for  life,  be 
reserved  to  the  owners  thereof  as  rights  of 
property,  in  the  same  manner  as  they  are  now 
enjoyed  by  the  laws  of  Scotland  notwithstanding 
this  treaty." 

The  Usher  of  the  White  Rod  at  the  time  of  the 
Union  was  entitled  to  receive  certain  fees  from 
the  recipients  of  honours  conferred  by  the  King 
as  Sovereign  of  Scotland,  and  could  recover 
these  fees  from  a  Scotsman  in  whatever  part  of 
the  King's  dominions  he,  the  grantee,  might  be 
in,  and  from  an  Englishman  if  he,  the  grantee, 
received  the  honour  while  in  Scotland.  From 
1766  to  1904  the  holders  of  the  office  claimed  and 
received  fees  from  the  grantees  of  titles  and 
dignities  of  the  United  Kingdom. 

Held — that  although  the  effect  might  be  to 
deprive  the  Usher  of  valuable  emoluments,  the 
terms  of  art.  20  of  the  Treaty  of  Union  were  too 
unambiguous  to  be  open  to  interpretation  by 
any  custom  or  practice  which  had  grown  up 
since,  that  by  it  the  rights  effeiring  to  the  office 
of  Usher  were  as  before  the  Union,  and  conse- 
quently fees  were  only  payable  by  a  grantee  of  a 
Scottish  honour  or  dignity,  not  by  the  grantees 
of  honours  or  dignities  of  the  United  Kingdom. 

t.d. 


Decision   of  Ct.  of  Sess.  ([19101   S.  C.  1037; 
47  Sc.  L.  R.  734)  reversed. 
Lord  Advocate  r.  Walker  Trustees,  [1911] 

[W.  N.  245  ;  28  T.  L.   R.   101  ;  49  Sc.   L.  R. 
73— H.  L.  (So.) 

3.  Lease  —  Outyoiny'—A  rhitrutiou—  Valuation 
of  Sheep  Stock —  Ueference  in  Lease — Beference  in 
Statute— Ay ri cultural  Holdings  (^Scotland')  Act, 
1908  (8  Edw.  7,  c.  64),  5.  11  (1).]— The  Agricul- 
tural Holdings  (Scotland)  Act,  1908,  sect.  11, 
sub-sect.  (1),  enacts,  "  All  questions  which  under 
this  Act  or  under  the  lease  are  referred  to  arbitra- 
tion shall  ...  be  determined,  notwithstanding 
any  agreement  under  the  lease  or  otherwise  pro- 
viding for  a  different  method  of  arbitration,  by 
a  single  arbiter  in  accordance  with  the  pro- 
visions set  out  in  the  Second  Schedule  to  this 
Act." 

A  lease  of  a  sheep  farm  provided  that  at  the 
expiry  of  the  lease  "  the  tenant  shall  leave  the 
sheep  stock  on  the  farm  to  the  proprietors  or 
incoming  tenant  according  to  the  valuation  of 
men  mutually  chosen,  with  power  to  name  an 
oversman." 

Held — that,  in  Scottish  law,  these  words  were 
a  reference  to  arbitration  to  which  the  Act 
applied,  and  that  a  single  arbiter  fell  to  be 
appointed. 

Decision  of  Cfc.  of  Sess.  ([1909]  S.  C.  1254  ;  46 
Sc.  L.  R.  918)  affirmed. 

Stewart  r.  Williamson,  [1910]  A.  C.  455  ; 
[80  L.  J.  P.  C.  29  ;  102  L.  T.  551  ;  [1910] 
S.  C.  (H.  L.)  47  ;  47  Sc.  L.  R.  536— H.  L.  (Sc.) 

4.  Succession  —  Election  —  Approbate  and 
Beprobate  — ■  Invalid  Exercise  of  Power  of 
Appointment  —  Conditions  of  Acceptance  of 
Leyacies.] — It  is  tlife  law  of  Scotland  as  of 
England  that  no  person  can  accept  and  reject 
the  same  instrument.  Where  therefore  a  deed 
or  will  professes  to  make  a  general  disposition 
of  property  for  the  benefit  of  a  person  named 
in  it,  such  person  cannot  accept  a  benefit 
under  the  instrument  without  at  the  same  time 
conforming  to  all  its  provisions  and  renouncing 
every  right  inconsistent  with  them. 
Pitman  v.  Ceum  Ewing,  [1911]  A.  C.  217  ; 

[80  L.   J.   P.   C.    178  ;    104  L.   T.   611  ;    48 
Sc.  L.  R.  401— H.  L.   (Sc.) 

5.  Trustee  —  Coni/jroviisc  on.  Ad  rice  of  Law 
Agent — Personal  Liability  of  Tru-sfee  —  Duty 
to  viahe  Annvities  Beal  Burden  on  the 
Estate.'] — A  testator  whose  assets  consisted  of 
heritable  and  personal  property  used  in  his 
business  by  trust  disposition  and  settlement 
disinherited  the  children  of  his  first  marriage 
and  his  daughter  by  his  second  marriage, 
leaving  them  nothing  whatever,  and  directed 
his  trustees  to  pay  to  his  wife  an  annuity  of 
£300  per  annum  during  her  life,  and  an 
annuity  of  £200  to  his  sou  John  and  Helen 
his  wife  during  their  lives,  and  to  convey  to 
his  son  George  the  whole  residue  of  his  estate, 
"  but  always  with  and  under  the  burden  of 
the  liferent  to  my  said  wife  of  my  properties 
in  Glasgow  and  Girvan  and  also  under  burden 
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Scottishj^Law—  Gnitinncd. 

of  the  payment  of  the  annuities   to  my  said 

wife  and  to  my  son  and  his  wife." 

The  disinherited  children  upon  the  deat)i 
of  the  testator  threatened  to  take  legal  pro- 
ceedings to  set  aside  his  disposition  on  the 
ground  of  want  of  capacity  and  undue 
influence,  and  also  claimed  to  recover  their 
legitim  share  of  his  assets.  The  trustees  (one 
of  whom  was  the  appellant),  acting  on  the 
advice  of  a  law  agent  of  high  standing  and 
acknowledged  character  in  the  profession, 
compromised  the  claims,  and  borrowed  the  sum 
required  to  carry  out  the  compromise  on  the 
security  of  the  heritable  estate.  They  also 
allowed  the  sou  George  to  take  possession  of 
the  business  without  making  the  annuities  to 
the  son  John  and  his  wife  primary  real  burdens 
on  the  heritable  subjects.  After  a  few  years 
the  business  failed,  and  there  was  not  sufficient 
to  pay  the  annuitants  :  — 

Held — that  tbe  appellant  was  not  liable  for 
breach  of  trust,  for  there  was  no  proof  that 
he  and  his  co-trugtees  in  agreeing  to  and 
carrying  out  the  compromise  had  been  guilty 
of    negligence. 

Decision  of  Ct.  of  Sess.  ([1909]  S.  C.  47) 
reversed. 

Eaton  v.   Buchanan,  [1911]  A.   C.   253  ;    48 
[Sc.  L.  K.  481— H.  L.  (Sc.) 


SEA   AND  SEASHORE. 

See  Waters  and  Watercoueses, 


SEAMEN. 


See  Master  and  Servant  ;  Shipping 
and  Navigation. 


SECRET  COMMISSIONS. 

See  Agency. 

SECURITY   FOR  COSTS. 

See  Practice  and  Procedure. 


SEDUCTION. 

See  Husband  and  AYife  ;  Master  and 
Servant. 


SEPARATE   PROPERTY   OF 
MARRIED   WOMEN. 

See  Husband  and  Wife. 


SEPARATION,   JUDICIAL. 

See  Husband  and  Wifk. 


SEQUESTRATION. 

See  Contempt  ;   Practice    and    Pro- 
cedure. 


COUNTER- 


SET-OFF     AND 
CLAIM. 


See  also  County  Courts,  No.  G. 

1.  Jvdgment  in  A'cti(})i  and  on  Counter-clahii — 
Amounts  Due  Arising  out  of  Same  Rdntions/iip — 
Balance  of  Costs  arid  Amounts  Rccorrred  on 
Counter-claim  —  Discretion,  —  Judgment  on 
Counter-claim  for  Rent  Accrued  after  Action — 
Balance  at  Judgment  in  Defendant's  Favour — 
R.  S.  C,  Ord.  65,  r.  14.]— It  is  in  the  discretion 
of  the  Court  to  order  a  set-off  of  tlie  balance  of 
amounts  recovered  by  a  defendant  on  his 
counter-claim  over  damages  and  a  sum  awarded 
to  the  plaintiff  as  against  a  balance  of  costs  of 
action  and  counter-claim  due  to  the  plaintiff. 
Meynall  v.  Morris,  104  L.  T.  6G7  ;  55  Sol. 

[Jo.  480— Eve,  J. 

2.  Counter-claim — Costs — Form  of  Entering 
Judgment.'] — The  plaintiff"  claimed  damages 
for  fraudulent  misrepresentation  whereby  she 
was  induced  to  purchase  a  business.  The 
stock  in  trade  taken  over  was  valued  at 
£90  15s.  Qd.,  "  for  which  sum  the  plaintiff  is 
willing  to  give  the  defendant  credit  in  account 
against  the  damages  herein  claimed."  The 
defendant  denied  the  alleged  fraud  and 
counterclaimed  for  the  £90  15s.  2d.  The 
jury  awai-ded  the  plaintiff  £50  on  her  claim 
and  found  for  the  defendant  on  the  counter- 
claim. 

Held — that  judgment  should  be  entered  for 

the   defendant    for   £40    15s.    Qd.,   with   costs 

on  the  claim  and  counter-claim. 

Sharpe   v.    Haggith,   27  T.   L.    R.    548  ;    55 

[Sol.  Jo.  669— Lord  Coleridge,  J. 


SETTLEMENT 
REMOVAL. 


AND 


See  Poor  Law. 
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SETTLEMENTS. 

COL. 

I.  General niG 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Capital  Moneys. 
(«)  Improvements. 

(i.)    Genrral       ....  541) 
(ii.)  "  Additions  and  Alterations 
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V, 
VI. 
VII. 


Beusonahlij  M 
[No  paragraphs  in  tliis  vol.  of  the  Digest.] 
(iii.)  Rehuilding  3Ianslon  House 
(Ii)  Investment       .         .         .         , 

III.  Compound  Settlements 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

IV.  Construction  and  Operation. 

(a)  General    .... 

(b)  Estate  Clause  . 

[Kg  paragraphs  in  this  vol.  ol  ihe  Digest.? 

(c)  Words  of  Limitation 
Forfeiture    .... 
Heirlooms     .... 
Marriage  Settlements. 

(«)  General    .... 
[No  paragraphs  in  this  vol.  ol  the  Digest.] 

(/>)   Covenant     to      Settle     After- 
acquired    Property 

(c)  Illegal  Consideration 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(<Z)  Interpretation .         .         .         . 

(e)  Power  of  Appointment     . 

VIII.  Tenant  for  Life. 

(a)  General 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(J)     Persons    having    Powers     of 

Tenant  for  Life     . 
((^')  Powers. 

(i.)    General  .         .         . 

(ii.)  Leasing 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(iii.)  Sale      .         .         .         . 
(rf)  Eemainderman  and  Tenant  for 

Life 
(e)  Eights  and  Duties     . 

IX.  Trustees 

X.  Voluntary  Settlements 
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s.  25  (xvii.).]— The  construction  of  a  golf 
club-house  and  the  laying  out  of  a  golf  course 
held  to  be  an  "  improvement "  within  the 
meaning  of  sect.  25  (xvii.),  of  the  Settled 
Land  Act,  1882,  as  being  an  "  open  space." 
In  re  Earl  de  la  Warr's  Settled  Estates, 
[1911]  W.  N.  171  ;  27  T.  L.  R.  534— 
Eve,  J. 

(ii.)    "  Additions     and    Alterations    Reasonably 

Necessary.''' 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(iii.)  R-ehuildiny  Mansion  House. 
See  Nos.  21,  23,  infra. 

(b)  Investment. 
See  also  Trusts,  No.  14. 

2.  Land  Purchased  by  Trudees  as  Investment 
under  Power — lYo  Uxp're.'is  Power  to  Vary  Invest- 
ments—Implied  Power — Power  of  Sale— Con- 
flicting Powers  of  Tenant  for  Life  and  Trustees- 
Consent  of  Tenant  for  Life— Concurrence  in  Con- 
veyance-Title—Settled  Land  Act,  1882  (45  &  46 
Vict.  c.  38),  s.  56.] — In  an  ordinary  case  a  direc- 
tion to  trustees  to  invest  in  particular  invest- 
ments implies  a  power  to  vary  investments,  and 
this  implied  power  gives  the  trustees  a  power  to 
sell  real  estate  in  which  they  have  power  to 
invest  for  the  occupation  of  a  tenant  for  life. 

Where  the  trustees  and  the  tenant  for  life  both 
have  powers  of  sale,  and  the  consent  of  the  tenant 
for  Hfe  is  required  under  sect.  56  of  the  Settled 
Land  Act,  1882,  a  purchaser  is  not  entitled  to 
insist  on  the  tenant  for  life  concurring  in  the 
conveyance,  if  there  is  evidence  that  he  in  fact 
consented,  though  his  Consent  was  not  in 
writing. 

In  re  Cooper's  Trusts  ([1873]  W.  N.  87) 
followed. 


In  re  Pope's  Contract,  [1911]  2  Ch.  442  ; 
[L.  J.  Ch.  692  ;  105  L.  T.  370— Neville, 


See  also  Death   Duties,  I.  ;   Powers 
Revenue,  No.  17. 

I.  GENERAL. 

[N('j  paragraphs  in  this  vol.  of  the  Digest.] 


II.  CAPITAL  MONEYS. 

See  also  Nos.  17,  19,  infra  , 
Liquors,  No.  7. 


Intoxicating 


(a)  Improvements. 

(i.)  General. 

1.  Ojjen  Space— Golf  Course  and  Club-house- 
Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 


III.  COMPOUND  SETTLEMENTS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  CONSTRUCTION  AND  OPERATION. 

(a)  General. 
3.  Annuity — Charge  of  Annuity  on  Income  or 
Corpus — Direction  to  Pay  Annuity  out  of  Income 

—  Gift  over  "  Subject  Thereto.''']  —  Where  a 
settlement  contained  a  trust  for  the  payment  of 
an  annuity  out  of  income,  followed  by  a  gift 
over  of  the  corpus  of  the  settled  property 
"  subject  thereto  "  : — 

Held — that  the  annuity  was  charged  on  the 
corpus  of  the  settled  property. 

In  re  Blgge  ([1907]  Tch.  714)  overruled. 
In    re    Watkins's    Settlement,    Wills   v. 

[Spence,  [1911]   1  Ch.  1 ;   80  L.  J.  Ch.  102  ; 
55  Sol.  Jo.  63— C.  A. 

4.  Annuity — Direction  to  pay  out   of  Income 

—  Cliarge  on  Corpus  —  Continuing  Charge  on 
Income.'] — The  trustees  of  a  settlement  were 
directed  to  pay  an  annuity  out  of  income,  or 

18—2 
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IV.  Construction  and  O'pera.tion— Continued. 
such  of  it  as  should  exist,  and  subject  thereto 
to  stand  possessed  of  the  trust  funds  in  trust 
for  the  persons  therein  named  absolutely.   The 
income  was  insufScient  to  pay  the  annuity. 

Held  —  that  the  annuity  could  not  be 
charged  on  corpus,  nor  was  it  a  continuing 
charge   on   the   income. 

In  re  Boden  ([1907]  1  Ch.  132)  followed. 
In  re  Boulcott's  Settlement,  Wood  v.  Boul- 

[COTT,   104  L.   T.  205  ;     55   Sol.   Jo.   313— 
Parker,    J. 

(b)  Estate  Clause. 

[No  paragraphs  in  this  \ol.  of  the  Digest.] 

(^c)  Words  of  Limitation. 

5.  Will— Real  Estate— Li mttntions  in  Strict 
Settlement — Legal  Usea — LimitatioH  to  A.  for 
Life,  Bemainder  to  his  Sons  in  Tail  Male, 
Remainder  to  B.  for  Life—  Disclaimer  by  A.  of 
lAfe  Estate — No  Present  Issue  of  A. — Accelera- 
tion of  B.'s  Life  Estate — Contini/cnt  Bemainders 
Act,  1877  (40  &  41  Vict.  c.  83).]— Testator,  by 
his  will,  devised  certain  freehold  estates  to  the 
use  of  his  eldest  son,  J.,  for  life,  with  remainder 
to  the  use  of  his  first  and  other  sons  successively 
in  tail  male,  with  remainder  to  his  grandson  W., 
the  son  of  his  second  son  J.  S.,  for  life,  with 
remainders  over.  Then,  after  giving  numerous 
legacies  and  annuities,  the  testator  devised  and 
bequeathed  his  real  and  personal  estate  not 
otherwise  specifically  disposed  of  to  trustees  upon 
trust  to  sell  and  convert,  and  to  stand  pus^r-^sed 
of  the  proceeds  upon  the  trusts  therein  inrni  idncd. 
J.,  the  testator's  eldest  son,  had  disi'laimed  the 
estate  for  life  limited  to  him  by  the  will.  He 
was  married  and  his  wife  was  living,  but  he  had 
no  issue  and  there  was  no  prospect  of  any. 

Held — that  the  estate  for  life  in  remainder  of 
W.  was  not  accelerated  by  J.'s  disclaimer,  but 
that  the  rents  and  profits  of  the  disclaimed  estate 
during  the  life  of  J.,  so  long  as  he  had  no  son, 
formed  part  of  the  testator's  residuary  estate  and 
were  distributable  as  income  of  that  estate. 

Carricli  v.  Erringfon  (  (1726)  2  P.  Wms.  361, 
afliirmed  by  H.  L.  sub  noni.  Errinqton^.  Carricli 
(1728)  5  Bro.  P.  C.  391)  discussed' and  applied. 
In  re  Scott,  Scott  t.  Scott,  [1911]  2  Ch.  374  ; 

[80  L.  J.  Ch.  750  ;  105  L.  T.  577— Warring- 
ton, J. 

V.  FORFEITURE. 

See  also  No.  13,  infra  ;  Powers,  No.  8. 

6.  Gift  of  Income— Ihitil  Ecent  Depriving 
Benefiriarji  of  Sitmc — Divorce — Order  of  Divorce 
Con  rt  E.rt  i mj u  is/i  i  ng  Interest.  ]  — Under  a  marriage 
settlement  a  husband  had  a  life  interest  until 
some  event  happened  which  would  deprive  him 
of  the  right  to  receive  the  same  or  any  part 
thereof.  He  was  divorced,  and  by  an  order  of 
the  Court  his  life  estate  was  extinguished  until 
his  youngest  child  attained  twenty-one. 

Held — that  the  order  operated  as  a  forfeiture. 

In  be  Carew's  Trusts,  Gellibrand  v.  Carew, 
[103  L.  T.  658  ;  55  Sol.  Jo.  140— Eve,  J. 


VI.  HEIRLOOMS. 

7.  ^'- Pcr.wnul  Chattels'' — Settled  Heirlooms — 
Trustees — Tenant  for  Life  and  Berersioner  — 
Mortgage  of  Heirluoms  by  Beversioner — A'on- 
rei/i.dration  as  Bill  of  Sale — "  Choses  in  Action  " 
—Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31), 
ss.  3,  i— Bills  of  Sate  Act,  1882  (45  &  46  Vict. 
c.  43),  .S'.?.  3,  8.] — Where  chattels  are  settled  as 
heirlooms  either  by  a  direct  gift  to  one  for  life 
with  remainder  to  another,  or  bj^  an  assurance 
or  bequest  upon  trust  for  one  for  life  with 
remainder  to  another,  the  interest  of  the  rever- 
sioner in  the  chattels,  whether  legal  or  equitable, 
is  a  "  chose  in  action  "  within  the  meaning  of 
the  exception  in  sect.  4  of  the  Bills  of  Sale  Act, 
1878.  Therefore  a  mortgage  by  the  reversioner 
of  his  legal  or  equitable  reversion  in  the  chattels 
is  exempt  from  the  operation  of  the  Bills  of 
Sale  Acts  and  does  not  require  registration  under 
those  Acts. 

In  re  Tritton  ((1889)  61  L.  T.  301)  followed. 

In  re  Thynne,  Thynne  r.  Grey,  [1911]  1  Ch. 

[282  ;    80    L.    J.    Ch.    205  ;    104    L.   T.    19  ; 

18  Manson,  34— Neville,  J. 

VII.  MARRIAGE  SETTLEMENTS. 

See  aho  No.  6,  .HUjrra  ;  Nos.  24,  26,  infra  ; 
Bankruptcy,  No.  29. 

(a)  General. 

[No  paragraphs,  in  this  vol.  of  the  Digest.] 

(b)  Covenant  to  Settle  After-acquired  Property 
See  also  Bankruptcy,  No.  25. 

8.  Construction  —'■^Become  Entitled  ton nij Estate 
or  Interest'' — Assignment  of  Even  Ihifr  lig  Wife 

—  Ultimate  Trust  for  Wife — ^\'ife's  Contingent 
Interest — Vesting  in  Pos.<iession  during  Coverture 

—  Change  of  Interest — Operation  of  Covenunt.'] — 
U]ion  attaining  the  age  of  twenty-one  years  in 
1907,  the  plaintiil  became  absolutely  entitled  in 
possession  to  one-third  of  her  parents'  marriage 
settlement  funds  and  was  contingently  entitled 
to  a  further  one-third  share  in  the  same  funds 
upon  the  death  of  either  of  her  two  younger 
brothers  before  attaining  the  age  of  twenty-one 
years. 

In  contemplation  of  her  marriage  in  1909  the 
plaintiff  bj^  deed  assigned  (inter  alia')  her  one- 
third  share  of  certain  mortgage  debts  constituting 
part  of  her  late  mother's  marriage  settlement 
fund  "  and  all  other  if  anj^  her  share  and  interest 
in  the  said  mortgage  debts  "  to  trustees  upon 
trust  after  the  marriage  to  raise  thereout,  and 
out  of  certain  stocks,  funds,  and  securities 
already  transferred,  the  sum  of  £12,000,  and 
subject  thereto  to  stand  possessed  of  the  premises 
thereby  assigned  and  the  said  stocks,  funds,  and 
securities  in  trust  for  the  plaintiff  absolutely. 
By  her  marriage  settlement  of  even  date  the 
£12,000  was  settled  upon  the  usual  trusts  of  a 
wife's  fund,  and  the  plaintiff  thereby  covenanted 
with  the  trustees  that  if  she  should  at  any  time 
during  the  intended  coverture  "  become  entitled 
in  any  manner  and  for  any  estate  or  interest " 
to  any  real  or  personal  estate  exceeding  in  value 
£500  at   one  time  and  from  one  and  the  same 
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VII.  Marriage  Settlements—  Cant i ?iNed. 
source  (except  as  therein  mentioned)  she  would 
convey  the  same  to  the  trustees  upon  trust  to  sell 
and  convert  (a  reversionary  interest  not  to  be 
sold  except  for  special  reason  before  it  fell  into 
possession)  and  to  hold  the  proceeds  upon  the 
trusts  of  the  wife's  fund.  Her  younger  brother 
Francis  died  under  the  age  of  twenty-one  years 
shortly  after  the  plaintiff's  marriage. 

Held— (1.)  that  the  plaintiff's  interest  on 
attaining  twenty-one  in  the  shares  to  which  her 
younger  brothers  were  entitled  contingently  on 
their  attaining  twenty-one  in  their  parents' 
marriage  settlement  funds  was  a  contingent  and 
not  a  vested  interest. 

J«  re  Holford  ([1894]  3  Ch.  30)  followed. 

Held— (2.)  that  the  plaintiff's  contingent 
interest  in  Francis's  share  of  the  mortgage  debts 
passed  by  the  assignment  to  the  trustees,  and 
that,  subject  to  raising  the  £12,000,  the  moneys 
representing  such  share  were  payable  to  the 
plaintiff  unaffected  by  her  covenant,  which  must 
be  read  and  construed  in  the  light  of  the  trusts 
contained  in  the  assignment  of  even  date  and 
not  so  as  to  defeat  those  trusts  ;  and 

Held— (3.)  that  the  plaintiff's  share  in  her 
parents'  marriage  settlement  funds  (other  than 
the  mortgage  debts)  which  fell  into  possession 
on  her  brother  Francis's  death  was  caught  by 
the  covenant  in  her  settlement. 

Archer  v.  A'eUij  ((I860)  1  Drew.  &  Sm.  300) 
followed. 
In  re  Williams's  Settlement.  Williams  c. 

[Williams,  [1911]  1  Ch.  441;  80  L.  J.  Ch. 

249  ;    104    L.    T.    310  ;     55    Sol.    Jo.    236  — 

Eve,  J. 

9.  Corenant  to  Settle  Future  Property  of  £200 
and  Upwards  in  Value— Pulicii  for  £500  on 
Life  of  Ifushand —  Voluntary  Payment  of  Pre- 
mium's by  Htishand.]—An  endowment  policy  of 
assurance  for  £500,  on  which  an  annual  premium 
of  £6  12.V.  is  payable  for  twenty  years,  taken  out 
by  a  husband  on  his  own  life  for  the  benefit  of 
his  wife,  the  premiums  being  paid  by  the  hus- 
band, is  not  caught  by  a  covenant  to  settle  all 
the  real  and  personal  pioperty  to  which  the  wife 
after  the  said  intended  marriage,  or  at  a'ly  time 
during  her  coverture  shall  become  entitled, 
either  in  possession,  reversion,  or  remainder  or 
otherwise,  except  any  property  acquired  at  one 
and  the  same  time,  not  exceeding  in  amount  or 
value  the  sum  of  £2U0. 

In  re  Harcourt's   Trusts,  White    r.   Har- 
[COURT,  [1911]   W.   N.  214  ;  56  Sol 


.lo.  1 
Ead 


(c)  Illegal  Consideration. 
(No  paragrajihs  in  this  vol.  of  the  Digest.] 

(d)  Interpretation. 

10.  Portions  —  Younyer  Children  —  "  Eldest 
gon  "— "  Jleir  Male  or  Heir  Male  Aiiparent  " 
—  Younger  Son  Afterwards  Becoming  Eldest 
Son — Erclmion.l—^j  a  marriage  settlement 
made  in  1861  real  estate  was  limited  to  uses 
under  which  A.  became  tenant  for  life  with 
remainder  to  his  first  and  other  sons  in  strict 


settlement.  On  the  same  day  was  executed  a 
settlement  of  personalty  by  which  it  was 
declared  that  after  the  death  of  A.  and  his 
intended  wife  the  trustees  should  stand 
possessed  of  the  trust  funds  in  trust  for  the 
children  of  the  marriage  "  other  than  an 
eldest  or  only  son  or  other  son  who  before 
attaining  the  age  of  twenty-one  years  shall 
be  or  become  the  heir  male  or  heir  male 
apparent  of  "  A.  as  A.  and  his  wife  should 
appoint.  Each  of  the  settlements  was  made 
in  consideration  of  the  marriage,  but  neither 
of  them  contained  any  express  reference  to 
the  other.  A.  had  five  children — a  son  W., 
who  attained  twenty-one,  disentailed  and  re- 
settled the  estate,  and  died  a  bachelor  in  1899  ; 
a  son  v.,  who  attained  twenty-one,  became 
eldest  son  on  the  death  of  W.,  and  took  a 
life  interest  under  the  resettlement  ;  B.,  who 
died  an  infant  ;  and  two  others  who  were 
still  living.  A.  died  in  1910,  and  V.  there- 
upon became  entitled  to  the  settled  real  estate 
for  his  life  :  — 

Held — that  the  two    settlements    must  be 

read  together,  but  that  V.   was  not  excluded 

from  a  share  in  the  settled  personalty. 

In  ee  Weottesley's  Settlement,  Wrottes- 

[LEY   V.    Fowler,    [1911]    1    Ch.    708  ;    80 

L.  J.  Ch.  457  ;   104  L.  T.  281— Parker,  J. 

11.  Agreement  for  Ante-nuptial  Settlement  of 
Whole  Estate — Residuary  Interest  under  a  Subse- 
quent Will — '^  May  be  Entitled."] — By  an  ante- 
nuptial agreement  the  husband  agreed  that  he 
would  forthwith  execute  a  settlement  "  of  all  my 
share,  property  or  interest,  as  well  vested  or 
accruing,  to  which  I  may  be  entitled  under  any 
will  or  settlement."  The  settlement  was  never 
made,  but  many  years  after  the  agreement  had 
been  executed  the  husband  became  entitled  to 
residue  under  the  will  of  bis  father. 

Held — that  such  residue  was   not  caught  by 
the  words  of  the  agreement. 
In    re    Ridley's    Agreement,     Ridley    v. 
[Ridley',  55  Sol.  Jo.  838 — Eady  J. 

18.  Portions— Younger  Children —  Children 
"  Other  than  an  Elded  or  Only  Son  "—Younyet 
Daughter  Debarred  from  Talting  as  a  Younger 
Child— Elder  Daugliter  Taking  as  a  Younger 
Cifil,l_]-^^y  a  settlement  executed  in  1843  lands 
were  conveyed  to  trustees  to  L'E.  for  life,  with 
remainder  to  his  sons  in  tail  male,  with  remainder, 
in  default  of  male  issue,  as  to  two  of  the  lands,  to 
his  female  issue  as  L'E.  should  appoint,  and  as  to 
the  other  land  to  certain  other  issue  in  tail  male, 
with  a  power  to  L'E.  to  charge  the  lands  with  a 
sum  of  £3,000  as  a  provision  for  the  younger 
child  or  children  of  L'E.  By  a  marriage  settle- 
ment executed  in  1850  on  the  marriage  of  L'E., 
L'E.,  in  pursuance  of  said  power,  charged  the 
said  lands  with  the  sum  of  £3,000,  in  favour  of 
the  younger  children  of  the  intendeil  marriage 
'■  other  than  an  eldest  or  only  son."  There  were 
no  sons  of  the  marriage.  L'E.  by  his  will 
appointed  the  lands  over  which  he  had  power  of 
appointment  to  his  younger  daughter  in  fee 
simple. 

Held— that  the  existence  of  a  son  was  not 
required  to  bring  into  operation  the  provision  of 


555 


SETTLEMENTS. 


556 


VIT.  Marriage  Settlements — Continued. 
tlie  charue  for  yoiuiger  children  ;  that  the  younger 
(laughter,  having  taken  the  bulk  of  the  lands 
under  the  limitations  of  the  settlement,  was 
debarred  from  taking  under  the  provision  fur 
younger  children,  and  that  tlie  elder  daughter 
alone  took  under  the  said  j)rovision. 

I/ESTRANGE    r.    WiNNIETT,   [1911]   1   I.  R.  62  — 

[Koss,  J.,  Ireland 
(e)  Power  of  Appointment. 
See  Towers. 

VIII.  TENANT  FOR  LIFE. 

(a)  General. 

[No  paragraplis  in  tlii.s  vol.  of  tlie  Digest.] 

(b)  Persons  having  Powers  of  Tenant  for  Life 

13.  Tnist  to  Pail  Itexidue.  of  Income  to  Wife. 
During  Widowhood— Forfeitv re  —Settled  Lnml 
Act,  1882  (45  &  46  Vict.  c.  38),  s.  58  (1)  (ix.).]-  A 
testator  devised  his  real  estate  upon  trust  out  of 
the  rents  and  profits  and  until  the  expiration  of 
ten  years  after  his  death,  or  until  the  death  or 
marriage  again  of  his  wife,  whichever  should 
be  the  longer  period,  to  pay  certain  annuities  and 
the  expenses  of  management  of  his  estate,  and 
to  pay  the  ultimate  residue  of  the  rents  and 
profits  to  his  wife  during  widowhood.  Full 
powers  of  management  were  conferred  upon  the 
trustees  by  the  will. 

Held— that  the  widow  was  a  person  having 
the  powers  of  a  tenant  for  life  under  clause  ix.  of 
the  Settled  Land  Act,  1882,  sect.  58  (1). 

The  word  ''  forfeiture  "  in  clause  ix.  must  be 
construed  to  include  cesser,  or  determination  on 
bankruptcy,  alienation,  remarrying  or  any  other 
event. 

InreBaromss  Llanorer  (\\miA,    1    Ch.    63.5) 
distinguished,  and  the  semhle  in  the  head-note 
discussed. 
In  RE  Sumner's  Settled  Estates,  [19111  1 

[Ch.  315  ;  80  L.  J.  Ch.  257  ;  10:i  L.  T.  897  ;'27 
T.    L.  R.   173  ;  55  Sol.  Jo.  155— Eve,  J. 

14.  Trust  for  Accuinvlation  until  Life  Tenant 
Attains  Tioenty -seven— Settled  Land  Act,  1882 
(45  &  46  Vict.  c.  38),  ss.  2  (6)  (7)  (10),  58 
(1)  (vi.).] — A  testator  devised  real  estate  in 
settlement,  and  directed  his  trustees  to 
accumulate  the  rents  and  profits  and  to  pay 
an  annuity  to  A.,  the  first  life  tenant,  until 
A.  should  attain  the  age  of  twenty-seven  years. 
The  testator  did  not  give  his  trustees  any 
powers  of  letting.  At  the  age  of  twenty-five 
A.  desired  to  exercise  the  powers  of  a  tenant 
for   life   under   the    Settled   Land   Acts. 

Held — that  he  was  entitled  to  exercise  such 
powers  by  virtue  of  sect.  58,  sub-sect.  1, 
clause  vi.,  of  the  Settled  Land  Act,  1882. 

In  re  Martyn,  Coode  v.  Martyn  ((1900) 
69  L.  J.  Ch.  733)  and  Annesley  v.  Woodhouse 
([1898]  1  I.  R.  69)  followed. 

Jn  re  St  ran  q  trays,  Hichlcy  v.  Strangways 
((1886)  34  Ch.  D.'  423)  distinguished. 

In  re  TiLEWF'^LLYN,  LLEWKILYNr.  LLEWELLYN, 

[1911]   1   Ch.   451;     80    L.'  J.    Ch.    259;   104 
L.  T.  279  ;  55  Sol.'  Jo.  254— Joyce,  J. 


15.  Executory  Gift  over  —  Infants  —  Settled 
Land  Act,  1882  (45  &  46  Vict.  e.  38),  s.  58 
(1)  (ii.).] — A  testator  by  his  will  devised  cer- 
tain freehold  property  upon  trust  for  his 
daughter  for  life,  and  after  her  death  for  her 
children  who,  being  sons,  should  attain  twenty- 
one,  or,  being  daughters,  should  attain  that  age 
or  marry.  The  daughter  died  in  July,  1910, 
leaving  four  children,  the  eldest  of  whom 
attained  twenty-one  in  February,  1909. 

Held — that  the  eldest  child  was  entitled  to 
the  entirety  of  the  rents  until  the  next  child 
attained  a  vested  interest,  and  therefore  was 
a  person  having  the  powers  of  a  tenant  for  life 
under  the  Settled  Land  Act,  1882,  sect.  58, 
sub-sect.  1  (ii.). 

In   RE    V^ALMSLEY,    [1911]    W.    N.    139  ;     105 
[L.  T.  332  ;  55  Sol.  Jo.  600— Eve,  .L 

16.  Ass  if/ nine  nt  of  Lif'i'  hx/atr  liy  Firsf  Tenant 
for  Life  'to  Second  Tnumt  for  Lifr—Mrryer 
—Pou-er  of  Sale-  Settled  Land  Art,  1SS2  (45 
&  46  Vict.  c.  38),  ss.  2  (5),  3,  50,  51.]— Where 
the  first  tenant  for  life  of  settled  lands  hag 
assigned  his  life  estate  to  the  second  tenant 
for  life  under  the  settlement,  so  that  the 
life  estate  of  the  former  has  become  merged 
in  that  of  the  latter,  the  power  of  sale  con- 
ferred on  a  tenant  for  life  by  the  Settled 
Land  Acts  can  be  exercised  by  the  second 
tenant  for  life,  notwithstanding  the  provisions 
of  sect.  50  of  the  Settled  Land  Act,  1882. 

Observations  of  Chitty,  L..J.,  in  In  re  Mrmdy 
and  Roper's  Contract  ([1899]  1  Ch.  275,  296), 
and  of  Swinfen  Eady,  J.,  in  In  re  Barloiv's 
Contract  ([1903]  1  Ch.  382,  384)  considered. 
In  re  Bruen's  Estate,  [1911]  1  I.  R.  76  ;  45 
[I.  L.  T.  38— Wylie,  J.,  Ireland. 

(c)  Powers, 
(i.)   General. 

17.  Assignment  of  Life  Interest — Surveyors' 
Costs— Tenant  for  Life  Itequired  to  Ej;ereise  his 
Powers — Costs  Incurred  ly  Tenant  for  Life — 
Settled  Land  Act,  1882  (45'&  46  Vict.  c.  38),  .s-.y. 
21  (10),  50,  53.] — A  tenant  for  life  assigned  his 
life  interest  in  settled  estates  to  an  insurance 
company,  and  it  was  provided  that  he  should 
receive  an  annuity  out  of  the  estates,  which 
annuity  was  to  be  forfeited  if  he  refused  or 
neglected  to  exercise  his  powers  under  the  Settled 
Land  Acts  when  reasonably  requested  to  do  so 
by  the  company.  He  also  covenanted  not  to 
exercise  his  powers  as  tenant  for  life  without  the 
company's  consent,  and  to  do  all  things  reason- 
ably required  by  them  in  relation  to  tlie  exercise 
of  his  powers.  On  being  requested  by  the  com- 
pany to  bell  a  part  of  the  settled  estate  he 
consulted  surveyors  as  to  the  sufficiency  of  the 
price  offered,  and  claimed  that  their  fees  were 
payable  out  of  capital  moneys. 

Held — that  those  fees  were  incurred  by  the 
tenant  for  life  in  relation  lo  the  proposed  exercise 
of  his  power  of  sale  and  on  account  of  his  posi- 
tion as  a  trustee  for  all  parties  entitled  under 
(lie  settlement,  and  were  payable  out  of  capital 
moneys. 
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VIII.  Tenant  for  Life— CoHtinxed. 

Held  further — that  when  the  compauy 
required  the  tenant  for  life  to  exercise  his  powers 
in  the  future  he  was  entitled  to  obtain  proper 
advice,  but  that  he  was  not  entitled  to  initiate  a 
scheme  for  the  exercise  of  his  powers,  and  that  if, 
when  asked  to  exercise  his  powers,  he  was 
afforded,  at  the  expense  of  the  estate,  reasonable 
information  and  advice,  that  fact  would  have  an 
important  bearing  upon  the  questiou  whether 
further  costs  were  properly  incurred  by  him. 
Tn  re  Hope,  Tarlkton  r.  Hope,  28  L.  T.  R. 
[93— Warrington,  J. 

(ii.)  Leaxinfj. 
No  paragraphs  in  this  vol.  of  the  Digest.] 

(iii.)  Sale. 
See  Nos.  2,  l(j,  17,  suju;/. 

(d)  Bemainderman  and  Tenant  for  Life. 

See  also  No.  17,  supra  ;  No.  23,  infra; 
I>^TOXicATiNG  Liquors,  Nos.  4,  7  : 
Trusts,  No.  U. 

18.  Will— Settled  Mo rtqaqes— Arrears  of  In- 
terest at  Testator's  Death — Receipt  of  Rents  of 
Mortgaged  Proiirrtii's  hij  Trustees  —  Deficient 
Security — Apjiortioniiuv/t  of  Rents  as  between 
Capital  and  Income.] — A  testator  gave  his  resi- 
duary real  and  personal  estate  to  trustees  upon 
trust  to  sell,  with  power  to  postpone,  and  to 
divide  into  shares,  each  share  being  settled.  The 
testator's  assets  included  several  mortgage  debts 
the  interest  on  which  was  in  arrear  at  his  death. 
The  testator  had  entereil  into  and  remained  in 
receipt  of  the  rents  of  the  mortgaged  properties 
up  to  his  death,  and  the  trustees  had  continued 
in  such  receipt.  The  securities  being  deficient, 
the  qiiestion  arose  between  the  tenants  for  life 
and  the  remaindermen  as  to  the  application  of 
these  rents  : — 

Held — that  the  trustees  must  first  apply 
each  instalment  of  rent  received  since  the 
testator's  death  from  each  mortgaged  property 
in  satisfaction  of  the  arrears  of  interest  which  at 
the  testator's  death  were  due  in  respect  of  the 
mortgage,  and  then  distribute  the  balance  as 
income  up  to  but  not  exceeding  the  interest 
accrued  since  the  testator's  death  on  the  mort- 
gage, and  apply  any  excess  as  capital. 

IX    RE    COAKS,  COAKS  V.   BAYLEY,  [1911]  1  Ch. 

[171;    80   L.  J.  Ch.    1.36;    103    L.    T.    799— 

Warrington,  J. 

19.  Fixtures  —  Mansion  -  house — Sale  under 
Settled  Land  Acts.] — A  testator  devised  a 
mansion-house  and  other  realty  in  strict  settle- 
ment. In  the  mansion-house  were  certain 
carvings  in  wood  affixed  to  the  walls,  which  had 
been  there  since  the  house  was  built  about  the 
year  1680  or  1690.  They  were  fixed  originally 
by  nails,  screws,  or  pegs,  driven  through  them 
izrto  stiles  or  battens  built  into  the  walls  ;  but 
there  was  evidence  that  they  were  independent 
of  the  constructional  work  of  the  house,  and 
some  of  them  had  in  fact  been  moved  from  their 
original  positions. 


Held — that  the  carvings  were  fixtures  and 
formed  part  of  the  mansion-house,  and  that  the 
proceeds  from   their  sale  were   capital  moneys 
subject  to  the  settlement. 
In      re     Lord     Chesterfield's     Settled 

[Estates,  [1911]  1  Ch.   237  ;  80  L.  J.  Ch. 
186  ;  103  L.  T.  823— Joyce,  J. 

20.  Unsuccessful  Litigation  hy  Tenant  for  Life 
for  Protection  of  Estates — Costs — Settled  Land 
Act,  1882  (4.i  &  46  Vict.  c.  38),  s.  36.]— Where  a 
tenant  for  life  commences  litigation  for  the 
protection  of  the  settled  estate  he  should  first 
apply  for  the  leave  of  the  Court.  If  he  does  not 
do  so,  but  applies  to  the  Court  subsequently  to 
sanction  the  proceedings,  the  Court  will  consider 
whether  leave  would  have  been  originally 
granted  ;  if  it  comes  to  the  conclusion  that  leave 
would  not  have  been  so  granted,  the  costs  of  the 
tenant  for  life  will  not  be  allowed  out  of  the 
estate. 

On  such  an  application  the  costs  of  unsuccessful 
litigation  will  not,  as  a  rule,  be  allowed  out  of 
the  estate  where  it  appears  that  the  proceedings 
were  of  a  speculative  nature,  even  although  the 
tenant  for  life  acted  in  good  faith  and  under 
legal  advice. 
In  re  Yorke,  Barlow  i'.  Yorke,  [1911 1  1  Ch. 

[370  ;  80    L.   J.   Ch.    2.53  ;  104    L.   T.^  134— 
Neville,  J. 

21.  Lease  of  MinsiDn-hoiise  by  Tenant  for 
Life  Wit/iout  Iiitiiciinhniriif  of  Waste  —  Sum 
Recovered  in  Respect  at  Dilapidations — Settled 
Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  53.]— 
Sums  recovered  in  respect  of  dilapidations 
from  a  tenant  of  a  mansion-house  under  a  lease 
granted  under  tha  provisions  of  the  Settled 
Land  Acts  by  a  tenant  for  life  without  im- 
peachment of  waste  are  not  capital  moneys 
payable  to  the  trustees  of  the  settlement,  but 
are  payable  to  the  tenant  for  life  as  repre- 
senting damages  which  he  has  sustained. 

Noble  V.  Cass  ((1828)  2  Sim.  343)  applied. 

Decision  of  Eady,  J.  ([1911]  1  Ch.  351  ;    80 
L.  J.  Ch.  302  ;    104  Li  T.  200  ;   27  T.  L.  R.  214; 
55  Sol.  Jo.  236)  reversed. 
In  ee  Lacon's  Settlement,  Lacon  v.  Lacon, 

[1911]  2  Ch.  17  ;  80  L.  J.  Ch.  610  ;  104  L.  T. 
840  ;  27  T.  L.  R.  485  ;  55  Sol.  Jo.  551— C.  A. 

22.  Shares  in  Company — Bonus  Bividend  — 
Option  to  Take  Xew  Shares — Capital  or  Income.'\ 
— A  company  resolved  to  pay  a  bonus  divi- 
dend to  its  shareholders,  and  gave  them  the 
option  of  taking  new  shares  fully  paid  instead 
of  the  dividend  in  cash.  The  trustees  of  a 
settlement,  who  were  registered  shareholders, 
exercised  the  option  and  took  new  shares, 
which  were  of  greater  value  than  the  dividend. 

Held — that  the  tenant  for  life  was  entitled 
to  a  charge  on  the  shares  for  an  amount  equal 
to  the  cash  dividend,  but  that  the  value  of  the 
shares  in  excess  of  that  sum  was  capital. 

Bouch  V.  Sproule  ((1887)  12  App.  Cas.  385) 
distinguished. 

In  re  Northage  ((1891)  60  L.  J.  Ch.  488) 
followed. 

In    re     Hume     Nisbet's     Settlement,     27 
[T.  L.  R.  461  ;    55  Sol.  Jo.  536— Eve,  J. 
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VIII.  Tenant  for  Life— C'o/ifhn/cd 
(e)  Rights  and  Duties. 
Sre  No.  1 7,  xvjyra, 
IX.  TRUSTEES. 

Sep  alxa  No.   2,  .swy;?v? ;     TRUSTS    and 
Trustees,  No.  17. 

23.  Fire  Insurance  —  Maiusion-ho'u.w  and 
JBiiildi/if/s  —  TI 111 — "  Necessary  Expenses  " — In- 
surance Inadrqitate— Increase — Tenant  for  Life 
and  lienidindcriiinn — Trustees  JVot  Unanimmts 
—  Trnstcc  Art,  1893  (56  &  57  Vict.  c.  53), 
s.  18.] — A  testator  devised  his  mansion-honse 
and  other  buildings  to  three  trustees  upon 
trust  "  after  payment  thereout  of  all  neces- 
sary expenses  "  to  pay  the  rents  and  profits 
to  his  widow  for  life  and  then  to  his  son  for 
life.  The  widow  and  son  were  two  of  the 
executors  and  trustees.  At  the  testator's  death 
the  premises  were  insured  against  fire  at  much 
less  than  their  value. 

Held — that  neither  under  the  trusts  of  the 
will  as  coming  under  the  head  of  "  neces- 
sary expenses  "  nor  as  a  statutory  obligation 
under  sect.  18,  sub-sect.  1  of  the  Trustee  Act, 
1893,  ought  the  trustees  to  increase  the  fire 
insurance  upon  the  premises  devised  in  trust 
at  the  expense  of  the  tenant  for  life. 
In  re  McEacharn,  Gambles  v.  McBacharn, 

[1911]  W.  N.  23  ;   103  L.  T.  900  ;   55  Sol. 
Jo.  204— Eve,  J. 

24.  Mortgage  hy  Trustees  of  Settlement — Bank- 
ruptcy of  Settlor — Bona  fide  Transaction  loitliout 
Notice  —  Covenant  ly  Trustees^  "  as  such 
Trustees  hut  not  Otherwise,''  to  liepay  Principal 
—Effect  of  Covenant^BanUruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  *.s.  43,  49.]— By  a  settle- 
ment made  in  1903  on  the  marriage  of  E.,  a  sum 
of  £200,000,  charged  on  his  share  in  his  father's 
residuary  estate,  was  settled  on  trusts  for  K.  and 
his  wife  and  the  issue  of  the  marriage  with  an 
ultimate  trust  for  E.  The  settlement  contained 
a  power  to  the  trustees  to  apply  any  part  of  the 
trust  fund  on  E.'s  request  in  writing  in  paying 
debts  incurred  by  him,  for  which  purpose  they 
were  to  have  full  power  of  sale  or  mortgage.  On 
November  18th,  1906,  E.  committed  an  act  of 
bankruptcy,  and  o-i  December  18th  E.  made  a 
request  in  writing  to  the  trustees  in  jxirsuance 
of  which  they  applied  to  the  plaintiff  for  a  loan 
to  pay  off  E.'s  debts.  The  plaintiff  advanced 
£800,  to  secure  which  a  mortgage  dated  Febru- 
ary 19th,  1907,  was  executed,  and  by  it  the 
trustees,  "  as  such  trustees  but  not  otherwise," 
covenanted  to  pay  the  £800  with  interest,  and 
they  assigned  to  the  plaintiff  the  property  sub- 
ject to  the  settlement  of  1903  in  exercise  of  the 
power  contained  in  it.  On  January  16th,  1907.  a 
receiving  oidcr  was  made  against  E.,  and  in 
April,  1907,  he  was  adjudicated  bankrupt.  In 
an  action  by  the  plaintiff  to  enforce  the 
mortgage  : — 

Held— (1)  that  the  request  by  E.  to  the 
trustees  in  December,  1906,  before  the  date  of 
the  receiving  order  was  a  Ijond  fde  transaction! 
without  notice  within  sect,  49  of  the  Bankruptcy 


Act,  1883,  and  that  the  mortgage  made  in  pur- 
suance of  it  was  valid  and  effectual,  though 
made  after  the  date  of  the  receiving  order  ;  (2) 
that  the  words  in  the  covenant  "  as  such  trustees 
but  not  otherwise  "  did  not  protect  the  trustees 
from  liability  ;  and  (3)  that  the  plaintiff  was 
entitled  to  judgment. 

In    re    Eobinson's    Settlement,    Gant    r. 
[HOBBS,  28  T.  L.  E.  121— Warrington,  J. 

25.  L((nds  Settled  Sulijectto  an  Anymity—Powcr 
of  Sale  in  Trustees  During  Life  of  tenant  for 
Life—Sale  by  Tenant  for  Life— Death  of  Tenant 
for  Life  after  I'ur chase-money  Advanced  ~ 
Retuaiuderman  Ahsolufrli/  Entitled  —  Payment 
out  of  Besidue  — Appoint nient  of  Trnstees  for 
Purposes  of  Settled  Lund  tIc^?.]— Lands  *  in 
Ireland  settled  subject  only  to  an  annuity  (not 
secured  by  a  term)  were,  in  the  events  that  hap- 
pened, limited  to  F.  for  life,  with  remainder  to 
P.  absolutely.  By  the  settlement,  the  trustees 
were  given  a  power  of  sale  during  the  life  of  F. 
F.  sold  the  settled  lands  under  the  Irish  Land 
Purchase  Acts,  and  died  after  the  purchase- 
money  had  been  advanced.  The  final  schedule 
had  been  settled  on  the  assumption  that  the 
residue  would  be  paid  to  the  trustees  of  the 
settlement.  The  annuitant  objected,  claiming 
to  be  put  on  the  final  schedule  on  the  ground 
that  the  settlement  was  at  an  end. 

Held — (1)  that,  as  a  matter  of  form,  an  order 
should  be  made  continuing  the  proceedings  in 
the  name  of  P.  ;  (2)  that  the  moneys  in  Court 
being  capital  moneys  arising  from  the  sale  of  the 
settled  lands,  which  had  been  carried  through 
by  the  tenant  for  life  under  the  Settled  Land 
Acts,  the  Court  had  power  to  appoint  trustees 
for  the  purposes  of  the  Settled  Land  Acts,  and 
to  pay  the  residue  to  them  to  be  held  upon 
the  trusts  of  the  settlement. 

Semhle,  on  the  death  of  F.  the  trustees  of  the 
settlement  ceased  to  be  trustees  for  the  purposes 
of  the  Settled  Land  Acts. 

In  re  Mundy  and  Roper's  Contract  ([1899]  1 

Ch.   275)    and    In   re   Wim borne   and  Jlrowne's 

Contract  ([1904]  1  Ch.  537)  distinguished. 

In  re  Collis's  Estate,  [1911]  1  I.  E.  267  ;  45 

[I.L.  T.  202-Wylie,  J.,  Ireland. 

X.  VOLUNTARY  SETTLEMENTS. 

26.  Banhruptcy  —  Ante-nuptial  Settlement  — 
Intent  to  Defeat  or  Delay  Creditors — Inference 
of  Intent  —  Stat.  13  Eliz.  c.  b  —  Interest  to 
Daughter  by  Precious  Marriage.]  —  A  volun- 
tary settlement  may  be  declared  void  as 
against  the  settlor's  trustee  in  bankruptcy, 
without  proof  of  actual  intention  to  defeat  or 
delay  creditors,  if  the  circumstances  of  the 
particular  case  be  such  that  the  settlement 
must  necessarily  have  that  effect. 

A  settlement  by  a  widower  on  remarriage  is 
voluntary  as  regards  a  daughter  by  a  previous 
marriage  interested  therein. 

Free7na7i  v.  Pope  ((1870)  5  Ch.  App.  538) 
followed. 

Carruthers  v.  Peake,  55  Sol.  Jo.  291— War- 
[rington,  J. 


561 


SEWERS  AND   DRAINS. 


562 


SEVERAL    FISHERY. 

See  Fisheries. 
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I.  "  Drain  "  or  "  Sewer  "  . 
II.  "Single  Private  Drain"    .        .  561 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Eights  and  Duties. 

(«)  General 561 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(Jj)  Cesspools 561 

[No  paragraphs  jn  this  vol.  of  the  Digest.] 

(c)  Drainage  and  Sewerage        .         .  561 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(jT)  Nuisance 562 

(e)  Vesting  in  Local  Authority  .         .  562 

IV.  Land  Drainage      .        .        .        .562 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Metropolis,  No.  10 ;    Rates, 
No.  17  ;  Waters,  3,  4,  5. 

I.  "  DRAIN  "  OR  "  SEWER." 

See  aim  Metropolis,  No.  9. 

1.  Natural  Watercourse — Culrerted  hij  Owners 
of  Land— Vesting  in  Local  Aiit/ioriti/'—Piihlic 
Health  Act,  1875  (,38  &  39  Vict.  c.  .55).]— The 
mere  fact  that  a  natural  watercourse  is  cul verted 
or  piped  by  the  several  owners  of  the  lands 
which  arc  intersected  by  it  does  not  make  it  a 
drain  or  sewer  so  as  to  vest  it  in  the  local 
authority  under  the  Public  Health  Act,  1875. 
Shepherd  r.   Croft,    [1911]    1    Ch.  521  ;   80 

[L.  J.  Ch.  170  ;  103  L.  T.  874— Parker,  J. 

2.  Natural  Stream  —  Pollution — ^' Sewer y^\  — 
The  mere  pollution  of  a  natural  stream  or 
watercoiu'se  by  turning  sewage  into  it  does 
not  convert  it  into  a  sewer.  On  the  other 
hand,  if  it  is  substantially  a  sewer,  the  fact 
that  at  certain  portions  of  the  year  clean 
water  flows  into  it  does  not  prevent  it  being 
a  sewer.  In  each  case  it  is  a  question  of  fact 
and  degree. 

Attorney-General    v.   Lkwes    Corporation, 

[1911]   2   Ch.   495  ;    27   T.   L.    E.    581  ;    55 

Sol.   Jo.   703— Eady,  J. 

See  S.  C,  Waters,  No.  5. 

II.  "  SINGLE  PRIVATE  DRAIN."      ' 

[No  p.iragraplis  in  this  vol.  of  tlie  Digest] 

III.  RIGHTS  AND  DUTIES. 

(a)  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Cesspools. 

[No  jjaragraphs  in  this  vol.  of  the  Digest.] 

(c)  Drainage  and  Sewerage. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 


(d)  Nuisance. 
See  Waters,  No.  3. 

(e)  Vesting  in  Local  Authority. 
See  also  No.  1,  sujrra. 

3.  Sewaf/e  Disposal  Wo/-Jfs  —  Pollution  of 
Stream— Damage  to  Pijiiirimi.  Oimrr— Liability 
of  Person  hy  ivhose  Act  or  /)rfi„ll  the  Pollution 
arose,  altho?i(/h  Sewer  iW/nl  in  Local  Au- 
thority —  Puhlic  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  ss.  4,  13.]— The  mere  fact  that 
a  sewer  has  vested  in  a  local  authority  under 
sect.  13  of  the  Public  Health  Act,  1875,  does 
not  make  the  local  authority  ipso  facto  liable 
for  the  discharge  of  sewage  matter  from  the 
sewer  into  a  brook. 

Waltham  Holy  Cross  Urban  District  Council 
V.   Lea  Conservancy  Board  ((1910)  103  L    T 
192)  followed. 
Titterton  v.  Kingsbury  Collieries,  Ld.,  104 

[L.  T.  569  ;  75  J.  P.  295  ;  9  L.  G.  E.  405 
— Div.  Ct. 
See  S.  C.  Waters,  No.  4. 

IV.  LAND  DRAINAGE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


SHANGHAI. 

See  Dependexcies  and  Colonies. 


SHARES. 

See  Companies. 


SHEEP  SCAB. 

See  Animals. 


SHERIFFS   AND   BAILIFFS. 

See  also  P.ankruptcy,  No.  12. 

1.  Slier iff's  Fees— Writ  of  Vi.  ia.— Execution 
Withdrawn  piirsiiiint  toOrder  of  Court — Liahility 
of  Execution  Creditors  for  Sheriffs  Fees — 
Sheriffs  Act,  1887  (60  cVl  51  Vict.  c.  .55),  s.  20  (2) 
—  Order  as  to  Fees  of  Auyvst  ?,lst,  1888.]  — 
The  order  as  to  fees  made  by  ihe  judges 
under  the  Sheriffs  Act,  1887,  provides  Qinter 
alia')  that  where  the  fees  cannot  be  levied 
because  the  execution  is  withdrawn,  satis- 
fied, or  "stopped,"  they  arc  to  be  "paid  by 
the  person  issuing  the  execution  or  the  person 
at  whose  instance  tlie  sale  is  stopped,  as  the 
case  may  be."  A  sheriff,  suing  execution 
creditors  for  his  fees,  contended  that  this  order 
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Sheriffs  and  Bailiffs — Contimied. 
did  not  alter  the  previously  existing  law  as  to 
the  poison  liable  for  the  sheriif's  fees,  and  that 
accordingly  the  execution  creditors  were  liable 
for  such  fees.  The  execution  creditors  contended 
that  the  order  altered  the  previously  existing 
law,  and  not  only  prescribed  the  amounts  the 
sheriff  was  entitled  to  charge,  but  defined  the 
persons  from  whom  alone  he  was  entitled  to 
<lemand  them. 

Held — that  the  order  did  not  alter  the 
existing  law  as  to  the  liability  for  the  sheriff's 
fees,  and  that  the  sheriff  either  completes  his 
execution  or  withdraws,  except  in  the  one  case 
where  the  official  receiver  or  trustee  in  bank- 
ruptcy stops  a  sale,  and  that  accordingly  in  the 
circumstances  of  the  case  the  execution  creditors 
were  liable. 
Montague  r.  Davies,  Benachi  &  Co.,  [1911] 

[2  K.  B.  595  ;  SO  L.  J.  K.  B.  1131  ;  104  L.  T. 
645— Div.  Ct. 
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I.  Ownership  and  Control  op  Ships 

(cf)  Action  of  Restraint     . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(&)  Liability  for  Disbursements 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Mortgage 565 

id)  Sale 565 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

{e)  Ownership    .....     565 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Seamen. 

(rt)  Wages 565 

(i)  Bonus 566 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(c)  Effect  of  Carrying  Contraband  . 
[No  paragraphs  iu  this  vol.  of  the  Digest.] 
id)  Miscellaneous  .... 
(e)  Termination  of  Service 

III.  Hire  op  Ship. 

(a)  Detention  of  Ship 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Exceptions  in  Charter-party 
{/)  Loading  and  Discharge  of  Cargo 
id)  Miscellaneous  .... 
ie)  Payment  of  Freight 
(/)  Period  of  Hire  .... 
(//)  Warranties  .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Incorporation      of      Charter- 

party  IN  Bill  of  Lading 
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Carriage  op  Goods. 
(rt)  Deviation  of  Ship 
(/>)  Discharge  of  Cargo     . 
(c)  Documents  of  Title     . 
id)   Exceptions  in  Bill  of  Lading 
ie)   Freight        .... 


570 


at  2 
573 
574 


V.  Carriage  op  Goods — Continued. 

COL. 

if)  Miscellaneous     . 

.     574 

(q)  Short  Delivery    . 

.     575 

ih)  Through  Bill  of  Lading      . 

.     575 

(?)  Warranties  .... 

.     575 

VI.  Demurrage. 

(«)  Averaging  Days 

[No  paragraphs  In  this  vol.  of  the  Digest.] 

ih)  Colliery  Guarantee     . 

(c)  Commencement  of  Lay  Days 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

id)  Computation  of  Time 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Custom  of  Port  .         .         .         . 

(/)  Excepted  Days 

ig)  Exceptions  of  Strikes,  etc. 

ih)  Miscellaneous     .         .         .         . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  Maritime  Liens. 

(a)  Generally 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(5)  Owner's  Lien      .         .         .         . 
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VIIT.  Bottomry 580 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  General  Average        .        .        .  580 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

X.  Rules  for  Preventing  Collisions. 

ia)  Fog 580 

ih)  Generally 581 

ic)  Lights 581 

(d)  Narrow  Channel         .         .         .  582 

ie)  Negligence 583 

(/)  Sound  Signals    ....  583 

iff)  Tug  and  Tow      ....  583 

(/()  Vessels  Crossing          .        .        .  584 

XL  Collision  Actions. 

ia)  Division  of  Loss          .         .         .  .586 

ih)  Limitation  of  Liability       .         .  586 

((')  Measure  of  Damages  .         .         .  587 
[No  i)aragraphs  iu  this  vol.  of  the  Digest.] 

id)  Practice 587 

(c)    Miscellaneous     ....  588 

XII.  Salvage. 

ia)  Agreements  for  Salvage      .         .  589 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

ih)  Apportionment  of  Award  .         .  589 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Basis  of  Valuation       .         .         .  .589 

id)  Derelicts 590 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

ie)  Generally 590 

(/)  Life  Salvage       ....  590 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

07)  Practice 590 

ik)  Towage 590 

XIIL  Towage  Contracts   .        .        .  591 
XIV.  Pilotage. 

(rf)  Authority  of  Pilot       .         .         .  51)2 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
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Shipping  and  Navigation — Continued. 

XIV.  Pilotage — Continned. 

(Ji)  Defence  of  Compulsoiy  Pilotage 
((')  Exempted  Ships 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(r/)  Limits  of  Compulsory  Pilotage  . 
(e)  Miscellaneous      .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

XV.  Harbours  and  Docks. 
(«)  Authority  of  Harbour  Master     . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(A)  Dues 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(<•)  Liability  of  Harbour  Authority  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
{d)  Liability  of  Wharf  Owner. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(e)  Miscellaneous      .... 

XVI.  Miscellaneous       Shipping 
Regulations       .... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  ADMIRALTY  Jurisdiction  and 
Practice  ;  Income  Tax,  No.  5. 


)93 


566 

•eimbursed  out  of 


therefore,  not  entitled  to  be 

the  wages  of  the  seaman. 

Halliday  v.  Taffs,    [1911]   1    K.  B.  594;    SO 

[L.  J.  K.  B.  388  ;  101  L.  T.  188  ;  7.-,  J.  P.  16.";  ; 

27  T.  L.  Pv.  18G— Div.  Cr! 


[No  paragraphs  in  thi 


vol.  of  the  Digest.] 
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OWNERSHIP  AND  CONTROL  OF  SHIPS. 

(a)  Action  of  Restraint. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(h)  Liability  for  Disbursements. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Mortgage. 

See  Revenue,  No.  16. 

(d)  Sale. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Ownership. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


(c)  Eflfect  of  Carrying   Contraband. 

[No  i)aragraphs  in  this  vol.  of  tlic  Digest.] 

(d)  Miscellaneous. 

s^cd  S,;nii,/n—L'.r/>en^c  of   Ih-patrin- 

U,7i„f,y„f„,;---.Vrdi,;,!    .ifteadance  — 

IJivi,,,!  I',;,,i,   l)i<n,.-<r  i,ro,i(ikt  on  Inj  his 

,d,irf    -M<',rh,i„i  Shippinq   Act,  1906 

c.  48),   .«.  32,   34,  3.-,,   40,  41,   42.]  — 

Where  a  seaman  belonging  to  a  British  ship  is 

left   behind   at    a  foreign   port    suffering  from 

illness  brought  on   by  his  own  misconduct,  the 

owners  of  the  ship  are  liable  for  the  expense  of 

594    repatriation   and  maintenance,  in  the   sense  of 

board  and  lodging,  till  his   departure    for    the 

return    port,  but    they  are  not    liable  for  any 

surgical    or    medical     advice,     attendance     or 

medicine   supplied    to   such   seaman  before  his 

departure  for  the  return  port. 

Board  of  Trade  v.  Anglo-American  Oil  Co 
[Ld.,  [1911]  2  K.  B.  225  ;  80  L.  J.  K.  B.  835  '; 
104  L.  T.  497  ;  27  T.  L.  R.  344  ;  16  Com.  Gas. 
151 — Scrutton,  J. 


II.  SEAMEN. 

See  aho  Master 
19,  51—53,  56 


and    Servant, 
-60,  67,  84. 


Nos. 


(a)  Wages. 


1.  E-vpeHMx  Cii,i>i,'d  hfi  Ahxeiire  Bur  to  Dr.s'er- 
tlon—Iirii„hii,:'<,'iiie„t—I>r.'<rftio,i  in  A  //.ft/uilian 
Port  —Pfoliihited  Iiinnigrnnt — Fine  Iiii)>i)srd  on 
3Iasfer~Merch,int  Shippim/  Act,  1906(6  Edw.  7, 
e.  48),  s.  28.] — A  ship  in  the  course  of  a  voyage 
arrived  at  Brisbane,  at  which  port  a  Chinaman, 
who  was  a  member  of  the  crew,  deserted.  In 
respect  of  this  desertion  the  master  of  the  ship 
was  fined  £100  b_y  a  court  of  summary  jurisdic- 
tion at  Brisbane  under  an  Act  of  the  Common- 
wealth of  Australia  which  imposed  that  penalty 
ui)on  the  master  of  any  ship  from  which  a 
prohibited  immigrant,  as  the  Chitiaman  was, 
entered  the  Commonwealth. 

Held— that  the  fine  of  £100  was  not  "an 
expense"  caused  to  the  master  of  the  ship  by 
the  absence  of  the  seaman  due  to  desertion 
within  sect.  28,  sub-sect.  1  (fi),  of  the  Merchaiii 


3.  Seaman  Injured  in  Service  of  Ship  — 
Expenses  of  Medical  Attendance  -^  "  Proper 
Return  Port"  —  Merchant  Shipping  Act,  1906 
(6  Edw.  7,  c.  48),  ss.  34,  45  —  WorJime>i\<i 
Compensation  Act,  1906  (6  Edw.  7,  c.  58).]— A 
seaman  was  injured  by  an  ex[)losion  on  board  a 
vessel  two  miles  outside  the  limits  of  the  port  of 
Londonderry.  He  was  landed  at  Moville,  withia 
the  limits  of  the  port  of  Londonderry,  and 
received  nursing  and  medical  attention  there. 

Held — that  Moville  was  not  a  "  proper  return 
port  "  within  the  meaning  of  sects.  34  and  45  of 
the  Merchant  Shipping  Act,  1906,  and  that, 
consequently,  the  shipowners  were  liable  for  the 
medical  expenses  incurred  in  the  treatment  of 
the  injured  man,  although  full  compensation  had 
been  paid  to  him  from  the  day  of  the  accident 
under  the  AVorkmen's  Compensation  Act,  1906. 
Newell  r.  MacDevitte,  45  L  L.  T.  188 — 
[Holmes,    L.J.,  Ireland. 

4.  Xegled  of  Dutn  —  Omissiou  to  do  Act  requi- 
site for  Preserving  Ship — Liahilit i/  to  Petuiltt/ — 
Merchant  Shipping  Act,  1894  (57  &  58  Vict. 
c.  60),  s.  220.]— By  sect.  220  of  the  Merchant 
Shi[)ping  Act,  1894,  "If  a  master,  seaman,  or 
apprentice  belonging  to  a  British  ship  ...  by 
neglect  of  duty  .  ,  .  (J))  .  .  .  omits  to  do 
any  lawful  act  proper  and  requisite  to  be  done 
by  him  for  preserving  the  ship  from  immediate 
loss,  destruction,  or  serious  damage"  he  shall  be 
guilty  of  a  misdemeanour  : — 

Held — that  where  a  ship  comes  into  collision 
with  aniither  vessel  as  the  rcsult.citherof  the  act 


Shipping  Act,  1906,  and  that  the  master  was,    of  the  master  in  placing  the  look-out  man 
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II.  Seamen — Coiithmcd. 

such  a  position  on  deck  tlint  his  view  aliend  is 
partially  obstructed,  or  of  the  failure  of  the  look- 
out man  to  keep  a  good  look-out,  neither  the  act 
of  the  master  nor  the  neglect  of  the  look-out 
man  is  a  neglect  of  duty  of  the  kind  contemplated 
by  the  section. 

Deacon  r.   Evans,   [1911]  1   K.    B.    .571  ;  80 

[L.  J.  K.  B.  3S5  ;  101  L.  T.  90  ;  7.5  .J.  P.  ir.2  : 

11  Asp.  M.  C.  .550— Div.  Ct. 

(e)  Termination  of  Service. 

5.  Avtu'les  —  Yiiijdijr  to  End  "  Ax  muij  lie 
Beqmred  hij  M//sfcr'''~Bi.sc/iiir(/e  of  Cargo-- 
Tiihing  Bunker  Coal  fur  Future  Vojiage—End  oj 
Voi/age.'] — A  seaman  signed  articles  to  serve  on 
board  a  ship  for  a  voyage  not  to  exct-ed  two 
years  and  "  to  end  at  such  port  in  the  United 
Kingdom  or  Continent  of  Europe  (within  home 
trade  limits)  as  may  be  required  by  the  master." 
The  ship  sailed  from  London  with  a  cargo  ami 
ultimately  came  to  Rotterdam,  where  the  last  of 
the  cargo  was  discharged.  She  then  came  to  the  , 
Tyne,  having  between  100  and  200  tons  of 
bunker  coal  on  board.  In  the  Tyne  she  took  on 
board  a  further  supply  of  1,,300  tons  of  bunker 
coal,  and  the  seaman  there  claimed  his  discharge 
and  wages  on  the  ground  that  the  voyage  had 
come  to  an  end.  The  master  had  not  required 
the  voyage  to  end  at  the  Tyne,  and  he  declined 
to  discharge  the  seaman  on  the  ground  that  the 
voyage  was  not  completed,  but  he  did  not  then 
say  where  the  ship  was  proceeding  to,  but  after- 
wards said  that  she  was  to  proceed  to  Glasgow. 
The  1,800  tons  of  coal  was  not  required  to  take 
the  ship  to  Glasgow. 

Held — that  the  mere  fact  of  taking  on  board 
the  1,300  tons  of  bunker  coal  in  the  Tyne  was 
not  of  itself  sufficient  to  show  that  the  voyage 
ended  at  the  Tyne,  and  that,  as  the  master' had 
not  required  it  to  end  at  the  Tyne  and  it  was 
not  in  fact  ended  there,  the  seaman  was  not 
entitled  to  claim  his  discharge  and  wages. 

]he  Scarsdale  ([1907]  A.  C.  373)  followed. 
Haylet  r.  Thompson,  [1911]  1  K.  B.  311  ;  SO 

[L.  J.  K.  B.  267  ;  103  L.  T.  .509  ;   74  .J.  P.  480  ; 
11  Asp.  M.  0.  512— Div.  Ct. 

III.  HIRE  OF  SHIP. 


(a)  Detentiou  of  Ship. 

[No  paragiaphs  in  this  vol.  of  iXw  Dv- 


.t] 


Leach   &    Co.,    Ld.    t 
[Packet  Co.,  104  L. 


(b)  Exceptions  in  Charter-party. 

6.  StrU/es—Time  Charter — Skip  sent  to  a  Port 
hij  Charterers  with  Knowledge  of  Strike.'] — A 
ship  was  chartered  under  a  time" charter  which 
contained  the  following  cl  luse  :  "Mutual  excep- 
tions :  Tlie  owners  and  charterers  shall  be 
mutually  absolved  from  liability  in  carrying  out 
this  contract  in  so  far  as  they  may  be  hindered 
or  prevented  by "  {inter  al'ui)  "  strikes."  The 
charterers  in  good  faith,  in  the  ordinary  course 
of  trade,  sent  the  ship  to  load  a  cargo  of  coal  at 
a  port  where  to  their  knowledge  there  was  a 
strike  at  the  collieries.  The  ship  could  have 
been  employed  in  other  ways.  In  consequence 
of  the  strike  she  was  delayed  for  some  time  in 
obtaining  a  cargo. 


Held— that  the  charterers  were  liable  to  pay 
the  agreed  hire  for  the  period  of  such  delay. 

Decision  of  C.  A.  affirmed. 
Brown  r.   Turner,    Buightman   &   Co.,  105 
[L.  T.  562— H.   L. 

(c)  Loading  and   Discharge   of   Cargo. 

See  also  No.  26,  i/ifn/. 
^7.  Obligation  on.  Shipoirner.^  to  Di.seharqe 
Cargo— E.I- penxpx  Xeee^isani  to  Di^charqe  Cargo 
in  Proper  Condition— Liahilitg  for  Erjienses.]— 
Where  under  a  charter-party  the  shipowners 
have  to  discharge  the  cargo,  they  must,  unless 
the  terms  of  the  charter-party  exempt  them 
from  this  liability,  bear  any  expense  which 
may  be  necessary  to  discharge  the  cargo  pro- 
perly ;  for  example,  if  the  cargo  is  loaded  in 
bags  the  shipowners  must  bear  the  expense  of 
repairing  torn  bags  in  order  to  prevent  the 
leakage  of  their  contents. 

.    EoYAL    Mail    Steam 
T.  319  :   16  Com.  Cas. 
143— Channell,  J, 

8.  Charter-partg—Shipowners  Bespomihle  to 
Charterers  for  Full  Delivery  of  Cargo  and 
Proper  Stowage  —  Steredores  Employed  hy 
Charterers  — Theft  of  Cargo  hy  Stevedores.]— 
By  a  charter-party  shipowners  were  made  re- 
sponsible for  full  and  complete  delivery  of  the 
cargo  and  also  for  its  proper  stowage  by  the 
stevedores,  but  the  stevedores  were  to  be  em- 
ployed by  the  charterers.  When  loading  the 
ship  for  a  voyage  to  Brazil  the  stevedores 
stole  part  of  the  cargo,  and  owing  to  their 
theft  the  charterers  were  unable  to  make  full 
delivery  at  the  Brazilian  port.  As  the  cargo  ^ 
actually  delivered  did  not  correspond  witli  that 
shown  on  the  ship's  manifest,  the  Brazilian] 
Government  imposed  fines  on  the  local  agentj 
of  the  charterers.  The  charterers  reimbursed! 
their  agent,  and  also  paid  damages  to  the] 
owners  of  the  goods  which  were  stolen  ;  and 
they  now  sought  to  recover  the  amounts  of  the ' 
fines  and  damages  so  paid  by  them  from  the 
shipowners.  ' 

Held— that  the  clause  in  the  charter-party] 
which  made  the  shipowners  responsible  for 
full  and  complete  delivery  of  the  cargo  did 
not  apply  where  the  loss  of  cargo  had  been 
occasioned  by  the  felonious  acts  of  the  I 
charterers'  own  servants,  and  that  therefore! 
the  shipowners  were  not  liable  for  cither  thel 
fines  or  the  damages. 

Queer e,  whether  if  the  charterers  'had  been  j 
protected  by  their  bill  of  lading  from  any 
obligation  in  consequence  of  the  theft  to  pay 
damages  to  the  owners  of  the  goods  they  could 
nevertheless  under  the  charter-party  have 
compelled  the  shipowners   to  make  good  the 


Royal    Mail    Steamship    Co. 
[Bros.  &  Co.,  16  Com.  Cas. 


V.    Macintyre 
231— Div.  Ct. 


(d)  Miscellaneous. 

9.  Charter-part y—CaneeUing  Clause— Option 
to  Cancel  on  Kon-arrirol —  'J'ini'e  ivJien  Option  vmst 
be  E-vercised.] — A   charter-party,   dated    March 
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III.  Hire  of  Ship — ContUmed. 
18th,  1907,  contained  the  following  clause  :  "  The 
charterers  or  their  agents  have  the  option  of 
cancelling  thischarter-party,  provided  the  ship  is 
not  arrived  as  within  described  at  Newcastle, 
New  South  Wales,  by  the  15th  Dec,  1907." 
Shortly  before  December  15th,  1907,  the 
charterers  were  informed  by  the  shipowners 
that  the  ship  was  detained  and  coul<l  not  arrive 
by  the  cancelling  date,  and  they  were  asked  to 
state  whether  they  would  exercise  their  option  to 
cancel  or  not.  This  they  refused  to  do,  and 
required  the  shipowners  to  send  the  ship  to 
Newcastle  in  accordance  with  the  charter-party. 
The  ship  arrived  at  Newcastle  on  June  15th, 
1908,  when  the  charterers  exercised  their  option 
to  cancel,  and  refused  to  load  her.  In  an  action 
by  the  shipowners  for  damages  for  the  defendants' 
refusal  to  load  : — 

Held — that  the  charterers  were  entitled  to 
exercise  the  option  to  cancel  on  the  arrival  of 
the  ship  at  Newcastle,  and  were  not  bound  to  do 
so  prior  thereto. 

Decision  of  Bray,  J.  (101  L.T.  954  ;  51  Sol.  Jo. 
217;    15    Com.    Cas.  61;    11    Asp.  M.    C.  312) 
affirmed. 
MoEL  Tkyvan  Shipping  Co.,  Ld.  r.  Andrew 

[Weir  &  Co.,  [1910]  2  K.  B.  841  ;  79  L.  J. 

K.  B.  898  ;  103  L.  T.  IGl  ;  15  Com.  Cas.  307  ; 
11  Asp.M.  C.  469— C.  A. 

(e)  Payment    of  Freight. 

10.  Lien  for  Freight  and  Doacl  Freiiihf—Lia- 
hilitij  of  Ifoiders  of  Bilh  of  Lading.']  —By  a  clause 
in  a  charter-party  a  vessel  was  to  have  a  lien  on 
the  cargo  for  recovery  of  all  bill  of  lading  freight, 
dead  freight,  etc.  By  the  bills  of  lading  the 
consignees,  as  well  as  "  performing  all  other 
conditions  and  exceptions  as  per  charter-party,'' 
were  to  pay  freight,  "  per  the  rate  of  freight  as 
per  charter-party  per  ton  of  2,240  lbs.  gross 
weight  delivered  in  full  .  .  .  &d.  less  if  ordered 
to  a  direct  port  on  signing  last  bill  of  lading." 
The  vessel  was  ordered  to  a  direct  port. 

By  the  charter-party  the  vessel  was  not  to  earn 
more  freight  than  she  would  with  a  full  cargo  of 
wheat  or  maize  in  bags,  but  the  charterers  might 
ship  other  lawful  merchandise,  in  which  case 
freight  was  to  be  paid  on  the  vessel's  dead-weight 
capacity  for  wheat  or  maize  in  bags  at  the  agreed 
rate  of  12.«.  (^d.  per  ton,  subject  to  the  reduction 
of  ad.  if  the  vessel  were  ordered  to  a  direct  port. 
The  charterers  failed  to  complete  the  loading. 

Held — that  the  owners  were  only  entitled  to 
recover  from  the  holders  of  the  bills  of  lading 
freight  at  the  rate  of  IS.'?,  per  ton  delivered,  and 
were  not  entitled  to  succeed  in  their  claim  with 
respect  to  dead  freight. 

Decision  of  C.  A.  (101  L.  T.  510  ;  25  T.  L.  R. 
791;    14   Com.   Cas.  303;    11    Asp.  M.  C.  317) 
alBrmed. 
Bed      "R."     Steamship    Co.    r.     Allatini 

[Bros,  and  Others,  103  L.  T.  86  ;  26  T.  L.  R. 

261 ;  15  Com.  Cas.  290  ;  11  Asp.  M.  C.  434— 

H.  L. 
(f)  Period  of  Hire. 

11.  Construction  of  Charter-party —  "  Si.v  or 
Seven  Consecutive  Voyaaes  During  1910" — Con- 


struction.]— The  plaintiffs  chartered  a  ship  under 
a  charter-party  which  contained  the  following 
terras  : — "  This  charter  to  remain  in  force  for 
six  or  seven  consecutive  voyages  (in  charterer's 
option)  during  1910.  .  .  .  Steamers  have 
liberty  to  load  homeward  cargoes  to  U.K.  or 
Contment.  Steamers  to  have  liberty  to  dry 
dock."  On  the  ship's  arrival  at  the  loading 
port  for  the  first  voyage  the  charterers  were 
unable  to  load  her  owing  to  a  strike,  and, 
although  she  arrived  on  January  3rd,  there 
would  have  been  no  cargo  available  until 
January  11th.  The  ship,  accordingly,  did  not 
load  at  that  port,  but  proceeded  to  South 
Wales,  where  she  loaded  a  cargo,  which  was 
carried  to  Italy,  whence  she  returned  to  load 
under  her  original  charter.  The  consequence 
was  that  she  did  not  get  home  from  her  sixth 
voyage  until  after  January  6th,  1911,  when  the 
charterers  purported  to  exercise  their  option  to 
load  for  seven  voyages. 

Held— that  the  words  "  during  1910  "  were 
words  of  description  and  protection  for  both 
parties,  the  one  being  only  bound  to  load, 
and  the  other  only  bound  to  supply,  the 
steamer  during  1910. 

Pope  V.  Bavidge  ((1854)  10  Exch.  73)  not 
followed. 

DUNFORD    &    Co.,    LD.    v.    CIA   ANONIMA    M.4RI- 

[tima  Union,   104  L.  T.   811  ;   55  Sol.  Jo. 
424  ;  16  Com.  Cas.  181— Scrutton,  J. 


(g)  Warranties. 

[No  paragiapl's  in  this  vol.  or  tlie  DigeRt.l 

IV.  INCORPOEATION  OF  CHARTER-PARTY 
IN  BILL  OF  LADING. 

See  also  No.  10,  supra  ;  No.  26,  infra. 

12.  Negligence  Clause — Constructive  Notice- 
Loss  of  Part  of  Cargo  hy  Negliyence— Liability 
of  Shipowner's.]— By  the  terms  of  a  charter- 
party  the  shipowners  were  exempted  from 
liability  in  respect  of  loss  occasioned  by,  inter 
alia,  "accidents  of  navigation  even  when 
occasioned  by  negligence,  default,  or  error  in 
judgment  of  the  master,  mariners,  or  other 
servants  of  the  shipowners."  The  bill  of  lading 
signed  by  the  master,  so  far  as  it  referred  to  the 
charter-party,  contained  only  the  words  "all 
other  conditions  as  per  charter-party."  The 
plaintifl:s  were  the  receivers  of  the  cargo  shipped 
under  the  bill  of  lading.  In  their  contract  of 
purchase  they  had  stipulated  with  the  sellers, 
"  tonnage  to  be  engaged  on  conditions  of  charter- 
party  attached,"  which  form  contained  the 
negligence  clause.  When  the  cargo  arrived 
there  was  a  shortage  due  to  the  negligence  of 
those  on  board  the  vessel,  in  respect  of  which  the 
plaintiffs  sued  the  shipowners  for  damages. 

Held— that  the  proper  inference  from  the 
facts  was  that  the  plaintiff's  knew  that  the 
charter-partv  contained  the  negligence  clause 
and  therefore  that  the  shipowners  were  not 
liable. 
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IV.  Incorporation   of   Charter-party   in   Bill   of 

Lading —  CoHtinaed. 

Decision  of  C.  A.  ([190'.)]   F.  21!)  ;  7S  L.  J.  P. 

90  ;  25  T.  L.  11.  438)  reversed. 

Owners  of  S.S.  Draupnkr  r.  Owners  of  Cargo 

[op    S.S.    Draupner,    The    "  Draupner," 

[19101  A.  C.  450  ;  79  L.  J.  P.  88  ;  103  L.  T.  87  ; 

26^T.  L.  R.  571  ;  11  Asp.  M.  C.  436— H.  L. 

13.  Ai'bif ration  Clause — Actionfor  Demurrage 
— Stay  of  Proeeedin(/s.]^A  clause  in  a  charter- 
party  provided  for  the  discharge  of  the  cargo  by 
the  steamer  with  customary  steamer  dispatch 
according  to  the  custom  of  the  port,  and  for 
demurrage  at  the  rate  of  iL25  a  day  if  the  steamer 
should  be  detained  through  any  fault  of  the 
merchant  or  charterer.  Another  clause  provided 
that  any  dispute  or  claim  arising  out  of  any  of 
the  conditions  of  the  charter-party  should  be 
adjusted  at  the  port  where  it  occurred  and 
settled  by  arbitration.  By  a  bill  of  lading 
goods  shipped  under  it  were  to  be  delivered  to 
the  shipper  or  his  assigns,  he  or  they  paying 
freight,  with  other  conditions  as  per  charter-party. 
In  the  margin  of  the  bill  of  lading  was  also 
written  "  all  other  terms  and  conditions  and 
exceptions  of  charter  to  be  as  per  charter-party 
including  negligence  clause." 

The  shipowner  commenced  an  action  in  a 
county  court  against  the  holder  for  value  of  the 
bill  of  lading  for  demurrage  alleged  to  have 
been  incurred  at  the  port  of  discharge.  The 
county  court  judge  stayed  all  proceedings  in  the 
action  on  the  ground  that  the  arbitration  clause 
in  the  charter-party  was  incorporated  in  the  bill 
of  lading,  and  a  Divisional  Court  affirmed  the 
order  : — 

Held — that  the  order  staying  proceedings 
must  be  discharged,  as  the  arbitration  clause  in 
the  charter-party  did  not  apply  to  the  dispute 
between  the  shipowner  and  the  holder  of  the  bill 
of  lading. 

Hamilton  v.  Macltie  ((1889)  5  T.  L.  R.  677) 
approved. 

Decision  of    C.   A.    {sub    nom.    The     "  Ports- 
mouth;' [1911]  P.  54  ;  80  L.  J.  P.  36  ;  104  L.  T. 
10  ;  11  Asp.  M.  C.  530)  affirmed. 
T.  W.  Thomas  &  Co.,  I-d.  v.  Portsea  Steam- 

[SHIP  Co.,  Ld.,  [1911]  W.  N.  151  ;  105  L.  T. 
257  ;  55  Sol.  Jo.  615— H.  L. 

14.  Damage  to  Dech  Cargo — Part  Substitution 
for  Contract  in  Charter-jiarty —  Incorijoration 
in  Bill  of  Lading  of  Churfer-purfy  Terms— "■  At 
Charterers'  Risk''''-  Cmist nn-lion.  of  Contract.^ 
— Under  a  bill  of  lading  which  contained  the 
words  "...  all  other  conditions  and  excep- 
tions as  per  charter-party.  .  .  ."  900  barrels 
of  tar  were  shipped  on  board  the  defendants' 
steamship  M.  The  charter-party  was  a 
Chamber  of  Shipping  wood  charter  (Scan- 
dinavia and  Finland)  under  which  the  M.  was 
to  load  a  cargo  of  deals,  battens,  or  boards, 
and  the  barrels  of  tar  were  shipped  by  arrange- 
ment in  part  substitution  of  the  wood.  At 
the  request  of  the  master  of  the  M.,  a  clause 
was  inserted  in  the  bill  of  lading  that  the 
ship  was  "  not  liable  for  leakage  and 
breakage,"  and  on  the  margin  of  the  chajter- 


party  itself  the  master  made  the  following 
indorsement  : — "  The  master  of  the  s.s.  M. 
agrees  to  load  900  barrels  of  tar  on  deck  for 
London  at  a  freight  of  2.s.  2d.  per  barrel 
intaken."  The  charter-party  contained  the  fol- 
lowing clause  : — -"The  steamer  to  be  provided 
with  a  deck  load,  at  full  freight,  at  charterers' 
risk."  The  barrels  arrived  in  a  damaged 
condition  owing  to  a  quantity  of  heavy  timber 
being  stowed  on  top  of  them,  with  the  result 
that  a  large  number  were  crushed  and  broken 
and   their   contents    wholly    or    partially   lost. 

Held — that  on  the  proper  construction  of 
the  agreement  between  the  parties,  the  words 
"  at  charterers'  risk  "  were  not  incorporated 
into  the  contract  under  the  bill  of  lading,  and 
that  the  defendants  were  liable  for  the  damage 
caused  by  the  negligence  of  their  servants. 
The  "  MoDENA,"  27  T.  L.  R.  529  ;   suh  novi. 

[Chiesman    &    Co.     ■;;.     Owners    op    S.S. 

"  MoDENA,"  The  "  Modena,"  16  Com.  Gas. 
292— Div.  Ct. 

V.  CAERIAGE  OF  GOODS. 

See  also  Practice,  Nos.  15,  16. 
(a)  Deviation  of  Ship. 

15.  DeriatioH  for  Bepairs —  Vnseaioorthiness at 
Commencement  of  ]\iyage.] — Where  the  necessity 
for  a  deviatioi)  arises  from  the  default  of  the 
shipowner  in  sending  the  ship  to  sea  in  an  unsea- 
worthy  state  he  cannot  claim  to  be  in  a  different 
position  from  that  in  which  he  would  have  been 
had  the  deviation  itself  been  unnecessary,  and  is 
debarred  from  asserting  against  the  cargo 
owners  a  lien  upon  the  cargo  for  dead  freight 
conferred  upon  him  by  the. bills  of  lading. 

Strang,  Steel  ,?•  Co.  v.  Scott  4"  Co.  ((1889)  14 
A  pp.  Cas.  601)  discussed  and  applied. 

Decision  of  Walton,  J.  ([1910]  2  K.  B.  309; 
79  L.  J.  K.  B.  1113 ;  102  L.  T.  910  ;  26  T.  L.  R. 
504  ;  .54  Sol.  Jo.  565  ;  15  Com,  Cas.  268  ;  11  Asp. 
M.  C.  421)  reversed. 
KiSH  V.  Taylor,  [1911]   1  K.  B.  625  ;  80  L.  J. 

[K.  B.  601  :  103  L.  T.  785  ;  27  T.  L.  R.  174  ; 
16  Cora.  Cas.  59  ;  11  Asp.  M.  C.  544— C.  A- 

(b)  Discharge  of  Cargo. 

See  No.  7,  supra  ;  Nos.  26,  28,  infra. 

(c)  Documents  of  Title. 

See  also  Sale  of  Goods,  No.  2. 

16.  Sale  of  Goods— C.I.F.  Contract— Payment 
— Net  Cash — Bight  of  Inspection — Sale  of  Goods 
Act,  1893  (56  &  57  Vict.  c.  71),  .s.s-.  28,  32,  34.] 
— Payment  under  a  c.i.f.  contract  containing 
the  words  "  terms  net  cash,"  must,  in  the  absence 
of  any  stipulation  to  the  contrary,  be  made  on 
the  tender  of  the  shipping  documents,  although 
the  goods  have  not  then  arrived  and  the  buyer  has 
iK)t  had  an  opportunity  of  inspecting  them  to  see 
if  they  are  in  accordance  with  the  contract. 

Decision  of  C.  A.  ([1911]    1   K.  B.   934;  80 

L.  J.  K.  B.  584  ;   104  L.  T.  577  ;    27    T.    L.    R. 

331  ;  55  Sol.  Jo.  383  ;  16  Com.  Cas.  197)  reversed. 

E.  Clemens  Horst  Co.  *;.  Biddell  Brothers, 

[1911]   W.  N.  211  :    81    L.  J.  K.  B.  42  :  105 

L.T.  563;  28  T.  L.  R.  42  ;  .56  Sol.  Jo.  50— H.  L. 
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V.  Carriage  of  Goods  —Contlmted. 

17.  Bill  of  Ladlwi—Wvoiuifid  Th-lircry  to 
Con-sir/nee  —  Imlurseiiirnt  of  JiUl  of  LiuTnuj  hy 
Consig7icr  to  Bank— Title  Suh.-n'iiiiriitl n  Arcndng 
— Trorei'.'\ — A  contract  provided  tor  tlie  sale  of 
certain  oil  to  P.  &  Co.  on  the  terms  of  cash 
against  documents,  P.  &  Co.'s  name  being 
inserted  in  the  bill  of  lading  at  their  request 
as  shippers,  and  the  bill  of  lading  provided 
for  the  oil  to  be  delivered  to  them  or  to  their 
order.  The  draft  attached  to  the  bill  of  lading 
was  then  sold  by  the  sellers  to  certain  bill 
brokers,  who  subsequently  sold  the  same  on 
exchange  to  a  bank  at  Amsterdam.  On  the 
arrival  of  the  oil  in  London  P.  &  Co.  obtained 
from  the  defendants,  who  were  the  agents  of 
the  shipping  company  by  whose  vessel  the  oil 
was  carried,  delivery  of  the .  oil,  without  de- 
livery of  the  bill  of  lading,  on  an  indemnity 
being  given  by  P.  &  Co.  P.  &  Co.  then 
approached  the  plaintiffs,  who,  as  London  cor- 
respondents of  the  Ams'terdam  bank,  were 
holding  the  bill  of  lading  as  against  the  draft, 
and  arranged  with  them  to  advance  the  money 
to  take  up  the  draft  on  condition  that  the 
plaintiffs  should  retain  the  bill  of  lading, 
which  P.  &  Co.  thereupon  indorsed.  In  an 
action  for  trover  :  — 

Held — that  the  plaintiffs  were  entitled  to 
succeed,  as  although  P.  &  Co.  were  not  entitled 
to  the  possession  of  the  bill  of  lading,  the 
plaintiffs  took  over  the  rights  of  the  Amster- 
dam bank  on  crediting  them  with  the  amount 
of  the  draft,  which  rights  were  perfected  by 
the  indorsement  by  P.  &  Co.  of  the  bill  of 
lading. 

London  Joint-Stock  Bank,  Ld.   v.  British 

[Amsterdam   Maritime  Agency,    Ld.,    104 

L.  T.  143  ;  16  Com.  Cas.  102— Channell,  J. 

(d)  Exceptions  in  Bill  of  Lading. 
See  also  Carriers,  No.  1. 

18.  Craft  Transit — '■^Vessel''— Barge— Unsea- 
tvorthiiiess.] — A  bill  of  lading  provided  for  the 
shipment  of  certain  goods  from  London  to  G.,  in 
America,  and  contained  a  clause  of  exceptions 
which  included  damage  from  rain,  frost,  decay, 
pilferage,  wastage,  &c.  It  also  contained  excep- 
tions in  respect  of  damage  or  loss  from  boilers, 
&c.,  and  "  unseaworthiness,  submerging  or  sink- 
ing of  ship  or  admission  of  water  into  the  vessel 
.  .  .  unseaworthiness  or  unfitness  of  the  vessel  at 
commencement  of,  or  before,  or  at  any  time 
during  the  voyage,  perils  of  the  seas,  rivers, 
navigation  or  land  transit  of  whatever  nature  or 
kind,  and  all  damage,  loss,  or  injury  arising  from 
the  perils  or  things  above  mentioned."  At  the 
end  of  the  bill  of  lading  were  the  words  :  "  All 
the  aVjove  exceptions  and  conditions  shall  apply 
from  the  time  when  the  goods  come  into  the 
possession  or  custody  of  the  carriers  or  their 
agents  in  warehouse  or  wharf  in  course  of  land 
or  water  transit  or  in  any  other  situation." 

In  a  claim  for  damages  by  the  shippers  in 
respect  of  injury  caused  by  the  unseaworthiness 
of  a  barge  in  which  the  cargo  was  carried  : — 

Held — that  the  word  "  vessel  "  in  the  bill  of 


lading  applied  to  the  barge,  and  that,  as  a  matter 
of  construction,  the  last  clause  also  had  applica- 
tion to  the  barge,  and  the  provision  about 
unseaworthiness  effectually  protected  the  ship- 
owners. 

Decision  of  Hamilton,  J.  (102  L.  T.  716  ;  51: 
Sol.  Jo.  543)  affirmed. 
Wiener  r.  Wilsons  and  Furness-Leyland 

[Line,    Ld.,    103   L.  T.  168  ;  15  Com.    Cas. 
294  ;  11  Asp.  M.  C.  413— C.  A. 

19.  Liability  for  Loss  by  Frre — Warranty  of 
Seaioorthimss— Effect  of  Exceptions  in  Bill  of 
Lailing^Merclnint  S/iippiiiy  Act,  1894  (57  &  58 
Vict.  r.  60),  .*.  5(12.]— Sect.  502  of  the  Merchant 
Shipping  Act,  is;)4,  which  exempts  the  owner  of 
a  British  sea-going  ship  from  liability  for  loss  or 
damage  to  goods  by  fire  where  the  loss  or  damage 
happens  without  his  actual  fault  or  privity, 
applies  to  protect  the  shipowner,  even  although 
there  has  been  a  breach  by  him  of  the  warranty 
of  seaworthiness.  The  parties  to  a  contract  for 
the  carriage  of  goods  by  sea  may,  however,  by 
the  terms  of  their  contract,  exclude  the  opera- 
tion of  this  section. 

Held,  on  the  construction  of  a  bill  of  lading — 
that  the  parties  had  excluded  the  operation  of 
sect.  502,  and  that  the  shipowners  were  therefore 
not  exempt  from  liability  for  loss  by  fire  where 
it  could  be  established  that  there  had  been  a 
breach  by  them  of  the  warranty  of  seaworthiness. 

Decision  of  Bray,  J.  (28  T.  L.  E.  16  ;  56  Sol.  Jo. 
16)  affirmed. 

Virginia  Carolina  Chemical   Co.  r.  Nor- 
[folk  and  North  American  Steam  Ship- 
ping Co.,  [1911]  W.  N.  233  ;  28  T.  L.  K.  85 
— C.  A. 

(e)  Freight. 
See  also  No.  10,  supra  ;  No.  30,  infra. 

20.  Dead  Freight  —  Lien  —  Unliquidated 
Damages.'] — A  lien  for  dead  freight  covers  a 
claim  for  unliquidated  damages  for  short  loading. 

McLean   v.  Fleminq    ((1871)  L.  R.  2   Sc.   & 
Div.  128)  followed  ;   Gray  v.  f'a/r  ((1871)  L.  T. 
6  Q.  B.  522)  not  followed. 
KiSH  1-.  Taylor,  [1910]  2  K.  B.  309  ;  79  L.  J. 

[K.  B.  1113  ;  102  L.  T.  910  ;  26  T.  L.  R.  504  ; 

54  Sol.  Jo.  565  ;    15  Com.  Cas.  268  ;  11   Asp. 
M.  C.  421— Walton,  J. 

See  S.  C.  on  appeal.  No.  15,  supra. 

(f)  Miscellaneous. 

21.  Berth  Xotc  —  Arhitrafnni  Clause^''  Dis- 
pute " — "Arising  at  Loading  Ports  " — Stay  of  Pro- 
ceedings— Arbitration  Act,  1889  (52  &  53  Vict. 
c.  49),  s.  4.] — The  plaintiffs  sent  their  steam- 
ship to  load  grain  at  a  port  in  the  Sea  of  Azof 
in  accordance  with  a  berth  note  under  which 
the  freighters  were  to  act  as  agents  for  the 
ship  and  do  the  stevedoring  at  a  fixed  rate  per 
1000  chetwerts.  The  berth  note  provided  that 
"  in  case  of  any  dispute  arising  at  loading 
ports  "  it  was  "  to  be  submitted  to  the  Rostoff- 
on-Don    Bourse    Court     of    Arbitration."     The 
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V.  Carriage  of  Goods — Continued. 
steamsliip  was  loaded,  and  an  account  for 
stevedorin.t?  was  submitted  to  the  master,  who 
signed  it,  the  amount  being  deducted  from  the 
advance  freight  due  to  the  shipowners.  A  copy 
of  the  account  was  then  sent  to  the  shipowners 
with  the  balance  of  the  advance  freight.  The 
shipowners  complained  to  the  freighters  in 
London  that  the  stevedoring  rate  as  shown  in 
the  account  was  not  reckoned  in  the  customary 
way,  and  brought  an  action  in  the  county  court 
to  recover  the  amount  which  they  alleged  was 
an  overcharge  and  which  had  been  deducted 
from  the  advance  freight.  The  freighters  moved 
for  and  obtained  a  stay  of  the  proceedings  in 
the  county  court  on  the  ground  that  the  dispute 
was  within  the  submission  to  the  arbitration 
clause  in  the  berth  note. 

Held— that  "dispute"  meant  matter  in  dis- 
pute, and,  as  it  arose  at  the  loading  port,  the 
matter  should  be  referred  to  arbitration,  and  that 
the  proceedings  were  rightly  stayed. 
The  "  DAWLISH,"  [1910]  P. 339  ;  79  L.  J.  P.  Ill  ; 
[103  L.  T.  315  ;  U  Asp.  M.  C.  496— Div.  Ct. 

(g)  Short  Delivery. 
See  No.  8,  supra. 

(h)  Through  Bill  of  Lading. 
See  aUo  Carriers,  II.  (c). 

22.  Construction— Goods  in  Good  Order  at 
Place  of  Beparture— Goods  found  Damaged  on 
Arrival— Liability  of  Last  Carrier.'] — A  quantity 
of  flour  in  bags  was  consigned  from  Minneapolis, 
U.S.A.,  to  Glasgow  on  a  "  through  "  bill  of  lading, 
signed  by  an  agent  on  behalf  of  the  various 
carriers  on  the  route,  "  severally  not  jointly,"  and 
bearing  that  the  goods  were  "  received  at 
Minneapolis  in  apparent  good  order."  The  bill 
of  lading  contained  a  condition  that  no  carrier 
should  be  liable  for  damage  not  occurring  on  his 
portion  of  the  route.  On  the  discharge  of  the 
cargo  at  Glasgow  a  large  number  of  bags  were 
found  to  be  damaged  by  water,  and  the  con- 
signees brought  an  action  of  damages  against 
the  ocean  carriers,  the  steamship  company  which 
had  carried  them  from  New  York. 

Held  —  that  the  steamship  company  were 
liable  for  the  damage. 

Decision  of  Ct.   of   Sess.  (  [1911]   S.  C.  791  ; 
48  Sc.  L.  E.  648)  reversed. 
Crawford  v.  Allan  Steamship  Co.,  132  L.  T. 
[Jo.  177;  Times.  December  20th,  1911— H.  L. 

(Sc.) 
(i)  Warranties. 
See  also  No.  19,  supra. 

23.  Seaworthiness  —  Burden  of  Proof — Pre- 
sumptions  of  Fact —  Vessel's  Record — Immediate 
Breakdotvn.] — The  onus  of  proving  unseaworthi- 
ness is  upon  those  who  allege  it.  This  proposi- 
tion of  law  is  none  the  less  applicable,  although 
the  vessel  break  down  or  sink  shortly  after 
putting  to  sea.  But  the  enunciation  of  that 
proposition  does  not  impair  or  alter  presumptions 
of  fact  ai'ising  from  the  age,  the  low  classing 
or  non-classing,  the  non-survey  of  ship  or 
machinery,  the  inability  to  insure,  the   laying- 


up,  the  admitted  defects,  the  poor  record  of  a 
vessel  generally,  and  finally  the  breakdown  of 
the  machinery  immediately,  or  almost  imme- 
diately, on  the  ship  putting  to  sea. 

Circumstances  in  which  held  that  it  lay  with 
the  owner  to  establish  the  seaworthiness  of  his 
vessel,  the  onus  on  the  cargo  owners Who  alleged 
unseaworthiness  being  displaced  by  the  presump- 
tions of  fact. 

Decision  of   Court  of    Session  ([1910]    S.  C. 
231  ;  47  Sc.  L.  R.  177)  reversed. 
Lindsay  v.  Klein,  [1911]  A.  C.  194;  80  L.  J. 

[P.   C.   161;    104  L.  T.  261;   48  Sc.   L.   R. 
326— H.    L.    (Sc.) 

VI.  DEMURRAGE. 

See  also  No.  13,  supra. 

(a)  Averaging  Days. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(b)  Colliery  Guarantee. 

24.  Incorporation  in  Charter- party — Excep- 
tions— "  Any  other  cause  heyond  my  control  " — 
Ejusdem  generis.]— By  a  charter-party  the  plain- 
tiff chartered  the  defendants'  ship  the  Aldrjate  to 
proceeil  to  Hull  (Alexandra  Dock)  and  there  to 
take  on  board  a  cargo  of  coals  "to  be  loaded 
in  120  hours  on  condition  of  usual  colliery 
guarantee."  The  colliery  guarantee  contained 
the  following  clause  : — "  Sundays,  Saturdays, 
Bank  Holidays,  cavilling  days,  and  colliery 
holidays  excepted.  Time  not  to  count  until  after 
the  said  steamer  is  wholly  unballasted  and  ready 
in  dock  to  receive  her  entire  cargo,  strikes  of 
pitmen  or  workmen,  frosts  or  storms,  and  delays 
at  spouts  caused  by  stormy  weather,  and  any 
accidents  stopping  the  working,  leading,  or 
shipping  of  the  said  cargo,  also  restrictions  or 
suspensions  of  labour,  lock-outs,  delay  on  the 
part  of  the  railway  company  either  in  supplying 
wagons  or  leading  the  coals,  or  any  other  cause 
beyond  my  control,  such  stoppage  occurring  any 
time  between  the  present  date  and  actual  com- 
pletion of  loading  always  excepted."  The 
Aid  gate  arrived  at  the  Alexandra  Dock,  Hull, 
and  gave  notice  of  readiness  to  load  by  9  a.m. 
on  July  23rd,  1907.  Owing,  however,  to  the 
large  number  of  ships  which  were  waiting  to 
load  in  turn  before  the  Aldgate,  she  did  not 
get  to  a  berth  under  a  tip  until  midnight, 
August  1st. 

Held — that  the  Aldgate  was  an  arrived  ship 
when  she  arrived  in  the  dock  and  gave  her 
notice  of  readiness  to  load  on  July  23rd  at 
9  a.m.,  and  that  the  lay  hours  then  commenced 
to  run  ;  that  the  exception  in  the  colliery 
guarantee  of  "  any  other  cause  beyond  my  con- 
trol "  must  be  read  ejusdem  generis  with  the 
words  that  preceded  them,  and  that  the  exception 
did  not  prevent  the  lay  hours  running  against 
the  plaintiff. 

Monsen  v.   Macfarlane  ([1895]   2  Q.   B.   562) 
and    In   re   Richardsons    and    Samuel    ([1898] 
1    Q.    B.    261)    followed.      Larsen    v.    Sylvester 
([1908]  A.  C.  295)  distinguished. 
Thorman  v.  Dowgate    Steamship  Co.,  Ld., 

[1910]   1  K.  B.  410  ;    79  L.  J.  K.  B.  287  ;    102 

L.  T.  242;    15  Com.  Cas.  67;    11  Asp.  M.  C. 
481— Hamilton,  J. 
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VI.  Demurrage  —Contlnited, 

(c)  Commencement  of  Lay  Days. 

[No  pai-agraplis  in  this  vol.  of  tlie  Digost.] 

(d)  Computation  of  Time. 

[Xo  paragraphs  in  this  vol.  of  tlie  Digest.] 

(e)  Custom  of  Port. 

25.  Custom  of  Port  for  Discharf/e  to  he  Done 
hji  Ilarhour  Aiitltoritij — Delay  in  Discharfiuuj — 
LiohUltij  of  Ch(irtcrers.'\  —  By  the  terms  of  a 
charter-party  a  cari;o  of  pitprops  was  to  be  dis- 
chvxrt^cd  with  the  customary  steamsliip  dispatcli 
as  fast  as  the  steamer  could  deliver  during  the 
ordinary  working  hours  of  the  port,  and  it  was 
provitlod  that  "should  the  steamer  be  detained 
beyond  tlie  time  stipulated  as  above  for  dis- 
cliarging,  demurrage  shall  be  at  4<Z.  per  N.T.R. 
per  day  and  pro  rata  for  any  part  thereof." 
By  tlic  custom  of  the  port  the  discharge  of 
cargoes  of  pitprops  was  done  by  the  harbour 
authority,  and  not  by  any  stevedores  to  be 
named  by  the  receivers  of  the  cargo. 

Held — that  the  charterers  were  not  liable 
for  demurrage  in  respect  of  the  detention  of 
the  vessel  due  to  delay  on  the  part  of  the 
harbour  authority  in  discharging,  the  circum- 
stances leading  to  the  delay  not  being  brought 
about  by  the  charterers. 

Weir  V.  Richardson  ((1897)  3  Com.  Cas.  20) 
followed. 
The  "  KiNGSLAND,"  [1911]    P.  17  ;  80  L.  J.  P. 

[33  ;  105  L.  T.  143  ;  27  T.  L.  R.  75  ;  sub  noni. 

Davies-Evans  v.  Ladoga,  Ld. (The  "Kings- 
land  "),  16  Com.  Cas.  18— Div.  Ct. 

26.  "  Worhimj  Day" — ^^  Surf  Day" — Construc- 
tion of  Charter-party.'] — A  charter-party,  under 
which  the  plaintiffs'  ship  was  chartered  to  carry 
a  cargo  of  lumber  from  Vancouver  to  Iquique, 
provided  that  discharge  was  "  to  be  given  with 
dispatch  according  to  the  custom  of  the  port  of 
discharge,  but  not  less  than  thirty  '  mille '  \  er 
working  day."  In  an  action  by  the  plaintiffs 
against  the  holders  of  a  bill  of  lading  for  the 
cargo,  which  incorporated  the  conditions  of  the 
charter-party,  for  demurrage  of  the  ship  through 
default  of  the  defendants  in  not  discharging  at 
least  thirty  "  mille "  per  working  day,  the 
defendants  in  their  statement  of  defence  pleaded 
with  regard  to  a  certain  number  of  days  in 
respect  of  which  demurrage  was  claimed,  in 
substance,  as  follows  :  that  the  plaintiffs  or 
their  agents  knew,  or  ought  to  have  known,  the 
customs  of  the  port  of  Iquique  when  they  signed 
the  charter-party  ;  that  the  customary  mode  of 
discharge  at  Iquique  is  that  ships  lie  in  the  bay, 
and  are  discharged  by  means  of  lighters,  which 
carry  the  cargo  from  the  ship  to  the  beach  ;  that 
the  same  number  of  days  as  before  mentioned, 
out  of  the  period  between  the  commencement  of 
the  lay  days  at  Iquique  and  the  eomi)letion  of 
the  discharge  of  the  ship,  were  "surf  ilays,"  /.<?., 
days  on  which  the  surf  on  the  beach  at  Iquique 
is  so  heavy  that  "  the -operation  of  unloading 
vessels  in  the  bay  is  not  only  dangerous  to  life 
and  property,  but  is  in  fact  commercially 
impracticable";  that  "by  the  established 
custom  of  the  port  of  Iquique  '  surf  days '  are 


not  working  days,  and  persons  who  have  engaged 
to  take  delivery  of  cargo  from  vessels  in  the  bay 
are  not  bound  to  do  so  on  '  surf  days,'  i.e. ,  days 
which  appear  as  '  surf  days  '  in  the  register  book 
kept  by  the  captain  of  the  port  at  his  office  "  ; 
and  that,  by  the  custom  of  the  port  of  Iquique 
and  of  the  trade  of  importing  lumber  to  that 
port,  such  days  are  not  within  the  meaning  of 
the  term  "  working  days "  as  used  in  such  a 
charter-party  as  that  in  question. 

An  order  having  been  made  for  the  trial  of  the 
following  question  as  a  preliminary  point  of  law, 
namely,  whether  the  above-mentioned  pleading 
(assuming  for  the  purpose  of  the  preliminary 
point  of  law  only  that  the  allegations  of  fact 
therein  were  true)  constituted  any  defence  to 
the  plaintiffs'  claim,  on  the  trial  of  that  question, 
Hamilton  J.,  following  the  ruling  of  Walton,  J., 
in  Bennetts  j'  Co.  v.  Brown  ([1908]  1  K.  B.  490), 
gave  judgment  for  the  plaintiffs,  on  the  ground 
that  the  alleged  custom  was  too  uncertain  and 
unreasonable  to  be  admissible  to  vary  the 
ordinary  meaning  of  the  words  "working  day" 
in  a  charter-party.     On  appeal : — 

Held — that,  on  the  assumption  that  tlie 
allegations  of  fact  in  the  defence  were  true,  the 
alleged  custom  was  a  valid  custom,  and  the 
words  "  working  day"  in  the  charter-party  must 
be  interpreted  in  accordance  with  it,  and  that  tlie 
defendants  were  therefore  entitled  to  judgment. 

Decision  of  Hamilton,  J.,  reversed. 
British  and  Mexican  Shipping  Co.,  Ld.  r. 

[LocKETT   Brothers    &    Co.,  Ld.,    [1911] 

1  K.  B.  264  ;  80  L.  J.   K.  B.  462  ;  103    L.    T. 
868  ;  16  Com.  Cas.  75~C.  A. 

(f)  Excepted  Days. 

See  also  No.  26,  supra. 

27.  Detention  by  Cranes  or  any  Other  Unavoid- 
able Cause — Ejusdem  generis.] — A  clause  in  a 
charter-party  stipulating  for  demurrage  ex- 
cepted from  the  hours  named  for  loading  and 
discharging,  iiiter  alia,  "  detention  by  cranes," 
"  or  any  other  unavoidable  cause."  In  an 
action  for  demurrage  at  the  instance  of  the 
shipowners  against  the  charterers  :  — 

Held — (1)  that  the  failure  of  the  ship  to 
get  a  berth  and  cranes  at  the  port  of  load- 
ing, owing  to  a  congestion  of  other  ships  in 
the  port,  was  not  "detention  by  cranes," 
within  the  meaning  of  the  exception,  and  (2) 
that  the  words  "  other  unavoidable  cause  " 
must  be  construed  ejtisdem  generis  with  the 
previous  enumerated  exception,  which  fell 
under  the  class  of  a  breakdown  in  the  arrange- 
ments, and  did  not  cover  failure  to  obtain 
a  berth  through  congestion  of  ships. 
"  Abchurch  "    Steamship    Co.     v.     Stinnes, 

[1911]    S.    C.    1010  ;    48    Sc.    L.    R.    865— 
Ct.  of  Scss. 

(g)  Exception  of  Strikes,  &c. 

28.  Strihe  Clavsc  — "  Workmen  J&senfial  to 
the  Discharqe  of  the  Cargo"— '■' Loadiny'"  and 
•' Discharge."]— k  charter-party  contained  a 
"  strike  "  clause  providing  that  "  If  the  cargo 
cannot  be  discharged  by  reason  of  a  strike  or 

19 


579 


SHIPPING  AND   NAVIGATION. 


580 


VI.  Demurrage — Continued. 
lock-out  o£  uiiy  class  of  worktacu  essential 
to  the  discharge  of  the  cargo,  the  days  of  dis- 
charging shall  not  count  during  the  con- 
tinuance of  such  strike  or  lock-out."  On  the 
arrival  of  the  ship  at  the  port  of  discharge, 
a  strike  of  carters  was  in  existence,  in  conse- 
quence of  which  the  docks  had  become  con- 
gested ;  this  condition  of  afl'airs  rendered  it 
impossible  for  the  consignee  to  accept  de- 
livery of  the  cargo,  there  being  neither  space 
for  the  cargo  in  the  docks,  nor  means  of 
taking  it  away  when  t,endered  over  the 
ship's  rail. 

Held — that  the  carters  in  these  circum- 
stances were  not  a  "  class  of  workmen  essen- 
tial to  the  discharge "  within  the  meaning 
of  the  clause. 

Held  also— that  "  di-scharge  "  is  a  joint 
act,  necessitating  co-operation  on  the  part 
of  the  ship  and  tlio  receiver  of  the  cargo, 
and  that  the  obligation  of  the  ship  under  this 
term  is  fulfilled  when  its  crew  or  its  steve- 
dore's men  axe  in  a  position  to  offer,  and  do 
offer,  delivery  to  the  consignee  over  the  ship's 
side. 

Langham  Steamship  Co.,  Ld.  v.  Gallagher, 
[1911]  2  I.  R.  348— Div.  Ct.,  Ireland. 

(h)  Miscellaneous. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  MARITIME  LIENS. 

See  also  No.  10,  siiprd. 

(a)  Generally. 
[No  paragraplis  iu  tliis  vol.  of  the  Digest.] 

(b)  Owner's  Lien. 

29.  '■'•Bead FreigJiV  —  Unliquidated Damages.1 
— A  lien  for  "dead  freight"  covers  a  claim  for 
unliquidated  damages  for  short  loading. 

McLean  v.  Fleming  ((1871)  L.  R.  2  Sc.  & 
Div.  128)  followed  ;  Grati  v.  t'«n-  ((1871)  L.  R. 
6  Q.  B.  522)  not  followed. 

KiSH  V.  Taylor,  [1910]   2  K.  B.  309  ;  79  L.  J. 

[K.  B.  1113  ;  102  L.  T.  910  ;  26  T.  L.  R.  501  ; 

54  Sol.  Jo.  565  ;  15  Com.  Cas.  268  ;  11  Asp. 

M.  C.  421— Walton,  J. 

See  S.  C,  on  appeal,  No.  15,  xHpra. 

30.  Bill  of  Lading — Unsatisfied  Freight  Bue 
by  Limited  Company  —  FurtTier  Shipment  hy 
Receiver  and  Mayiager  of  ComjMmj — Right  of 
Shipowners  to  Exercise  Lien  as  Against  Re- 
ceiver and  Manager.'] — For  a  number  of  years 
prior  to  1909,  I.,  C.  and  Co.  had  shipped  beei 
to  Malta  to  their  agents  for  sale  there  by  the 
appellants'  line  under  bills  of  lading  which 
contained  a  clause  giving  the  shipowners  a  lien 
on  the  goods  shipped  not  only  for  the  freight 
due  thereon,  but  also  in  respect  of  any  pre- 
viously unsatisfied  freight  due  from  shippers  ox 
consignees.  In  January,  1909,  the  respondent 
was  appointed  receiver  and  manager  of  I.,  C. 
and  Co.,  and  shortly  thereafter  shipping  in- 
structions were  sent  to  the  appellants  in  the 


following  terms  : — "  Please  deliver  ale  as 
below  charging  to  yours  respectfully,  Ind, 
Coope,  and  Co.  By  Arthur  F.  Whinncy,  Re- 
ceiver and  Manager,  C.C.C."  The  address 
given  for  delivery  of  the  ale  was  "  Ind,  Coope, 
and  Co.  (Limited),  care  of  TurnbuU,  Junr., 
and  Somerville,  Strada  Reale,  Valetta,  Malta." 

In  the  reply  thereto  the  amount  of 
freight  for  the  particular  shipment  was 
stated,  and  a  bill  of  lading  was  sent  in  the 
same  form  as  in  previous  shipments.  The  beer 
in  question  was  shipped  under  that  bill  of 
lading.  The  appellants  claimed  to  exercise  a 
lien  upon  this  particular  shipment  for  unpaid 
freight  in  respect  of  previous  shipments  by 
I.,  C.  and  Co. 

Held  (Lord  Shaw  and  Lord  Mersey  dis- 
senting)— that  the  defendants  were  not  en- 
titled to  exercise  a  lien  for  the  previously 
unsatisfied    freight. 

Decision  of  C.  A.  ([1910]  2  K.  B.  813  ;  79 
L.  J.  K.  B.  1038  ;  103  L.  T.  344  ;  26  T.  L.  R. 
650  ;  54  Sol.  Jo.  736  ;   15  Com.  Cas.  316  ;   11 
Asp.  M.  C.  507)  affirmed. 
Moss  Steamship  Co.,   Ld.  'v.   Whinney,   105 

[L.    T.    305  ;    27    T.   L.   R.   513  ;    55   Sol.  Jo. 
631  ;    16  Com.  Cas.  247—11.  L. 

VIII.  BOTTOMEY. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  GENERAL  AVERAGE. 

[No  paragraphs  in  tliis  vol.  of  the  Digest] 

X.  RULES  FOR  PREVENTING  COLLISIONS. 


See  also  Nos.  63,  i\ 


Infra. 


(a)  Fog. 


31.  Failure  to  Hear  Sound  Signals — Bad  Looli- 
out — Regulations  for  Preventing  Collisions  at 
Sea,  1897,  art.  29.] — Two  steam  vessels,  one  the 
C.  and  the  other  the  1.  B.,  came  into  collision  in 
a  thick  fog.  The  7.  B.  on  hearing  the  whistle  of 
the  other  stopped  her  engines,  and  continued  to 
sound  her  whistle  regularly  in  accordance  with 
the  regulations.  Those  on  the  C.  only  heard  the 
whistle  of  the  I.  B.  once  before  she  came  into 
sight  at  a  very  short  distance.  In  a  damage 
action  both  vessels  were  held  to  blame,  the  7.  B. 
for  proceeding  at  an  immoderate  speed,  the 
C.  for  bad  look-out  in  not  hearing  the  whistles 
of  the  other.  The  owners  of  the  C.  appealed, 
alleging  that  the  look-out  on  their  vessel  was 
good  and  that  the  fog  prevented  them  from 
hearing  the  whistle  signals. 

Held— that  the  case  made  by  the  ap))cllan(s 
that  the  whistle  which  was  being  regularly 
sounded  on  the  7.  B.  could  not  be  heard  by 
reason  of  the  fog  was  so  improbable  that  the 
correct  inference  to  draw  from  the  facts  was 
that  those  on  the  C.  could  not  have  been 
keeping  a  good  look-out,  and  that  their  vessel 
was  rightly  held  to  be  partly  in  fault  for  the 
collision. 

Decision  of  Deane,  J.,  affirmed. 
The  "  CURRAN,"  [1910]  P.  184  ;  79  L.  J.  P.  83  ; 
[102  L,  T.  640  ;  11  Asp.  M.  C.  449— C.  A. 
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X.  Rules  for  Preventing  Collisions — Continncd. 

32.  Xo/  Sfo//ji/////  /■Jt/i/i/it^xo/i.  Trciirlm]  Whistle  — 
"  S/irfiiil  Cirrinii.stdiirrs'' — Ilniiihitlons for  Pre- 
vt'iitnnj  ('ollis}ons  at  S,;i,  /ir/.i.  16,  27.]— A 
collision  took  place  in  a  dense  fo,i>-  between  the 
Children'' s  Hope,  a  steam  drifter,  and  the 
Ariadne,  a  steam  trawler.  The  Children's  Hope 
was  stemming  the  ebb  tide  waiting  for  the  fog 
to  clear  before  going  up  the  Humber  to  Grimsby. 
In  order  to  stem  the  tide,  which  was  running 
with  the  force  of  two  or  three  knots,  her 
engines  were  kept  working  slowly  ahead,  and 
she  was  duly  sounding  her  whistle  for  fog.  In 
these  circumstances  the  whistle  of  the  steam 
trawler  Ariad/ie  was  heard  on  the  port  bow. 
The  Children's  Hope  blew  her  whistle,  but  did 
not  stop  her  engines,  her  excuse  for  not  doing  so 
being  that  there  was  a  sailing  vessel  at  anchor 
about  100  yards  astern  of  her,  and  that  the  tide 
would  have  taken  her  on  to  that  vessel  had  she 
stopped.  Shortly  afterwards  the  Ariadne,  which 
was  outward  bound,  loomed  in  sight  about  two 
ship's  lengths  off,  and  almost  at  once  her  stem 
struck  the  port  bow  of  the  Children's  Hope, 
doing  damage.  It  was  admitted  that  the  Ariadne 
was  to  blame,  but  it  was  contended  that  the 
Children's  Hope  was  also  to  blame  for  a  breach 
of  art.  16  of  the  International  Regulations  in 
not  stopping  her  engines  on  hearing  the  whistle 
of  the  Ariadne,  forward  of  her  beam. 

Held — that  there  were  no  circumstances 
justifying  the  non-observance  by  the  Children's 
Hope  of  the  provisions  of  art.  16,  and,  therefore, 
that  she  was  also  to  blame  for  the  collision. 

The  "  Ariadne,"  27  T.  L.  E.  301— Div.  Ct. 

33.  Rules  Applicahle  durimj  Fog — Regulations 
for  Preventing  Collisions  at  Sea,  1897,  art.  19.] 
Article  19  of  the  Kegulations  for  Preventing 
Collisions  atiSea  does  not  apply  in  cases  where 
the  two  vessels  are  not  visible  to  each  other 
by  reason  of  fog.  In  cases  of  fog,  only  the 
fog  rules  apply,  the  other  rules  being  only 
applicable  where  the  vessels  arc  in  sight  of 
each  other. 

The  "King,"  27  T.  L.  K.  521— Deauc,  J. 


(b)  Generally. 

See  also  No.  3."),  infra. 


34.    Ohjeet 
Per  Jloulton, 


and     Effect    of    Pegulations.']  — 

L.J. — The  object  and  effect  of  the 

Regulations  for  Preventing  Collisions  at  Sea  are 

to  tix  duties,  and  not  to  apportion  legal  liabilities. 

The   "  Seacombe,"    The  "  Devonshire,"   28 

[T.  L.  E.  107— C.  A. 

(o)  Lights. 
See  also  No.  42,  infra. 


35.  Compass  Hearing  —  Regulations  for  Pre- 
venting Collisions  at  Sea,  1897,  art.  17, 
PreVuninary.'] — The  defendants'  steamship  was 
proceeding  to  the  eastward,  near  the  Sandettie 
lightship  in  the  North  Sea,  when  those  in  charge 
observed,  at  a  distance  of  some  six  miles,  and 


about  ahead,  a  white  light  which  proved  to  be 
the  masthead  light  of  the  plaintiffs'  steamship, 
which  was  proceeding  on  a  converging  course  in 
the  opposite  direction.  Assuming  that  that 
light,  and  a  second  white  light,  belonged  to  a 
fishing  boat,  those  in  charge  of  the  defendants' 
vessel  disregarded  them,  and,  in  the  ordinary 
course  of  navigation,  starboarded  the  helm  for 
the  next  lightship,  thereby  bringing  about  a 
collision  with  the  plaintiffs'  vessel,  which  was 
properly  porting  to  keep  out  of  the  way. 

Held — that  (apart  from  other  contributing 
causes,  rendering  both  vessels  to  blame)  the 
initial  cause  of  the  collision  was  neglect  by  those 
in  charge  of  the  defendants'  vessel  to  comply 
with  the  directions  contained  in  the  preliminary 
to  art.  17  of  the  regulations  for  preventing 
collisions  at  sea,  as  to  "carefully  watching  the 
compass  bearing  of  an  approaching  vessel,"  for, 
if  this  had  been  done,  it  would  have  been  ascer- 
tained that  starboarding  would  involve  risk  of 
collision. 

The  "President  Lincoln."  [1911]  P.   248: 
[105  L.'  T.  442— Deane,  J. 

36.  Steam  Trawler  "■  Enqaged  in  Trawli?///  " — 
Steamship     Crossing— Ejfrrt    of  E.vhihition    of 


Wag-Ucguhit. 


for 


Triplc.r  Light ~( 

Prerrnting  Collisions  at  Sea,  l,s'.»7,  ar/s.  9(1906) 
OZ)  1.  19,21.]— By  art.  9(d)  1  of  the  Regula- 
tions for  Preventing  Collisions  at  Sea,  the 
exhibition  of  a  triplex  light  is  rendered  compul- 
sory on  a  steam  vessel  "  engaged  in  trawling," 
and  an  intimation  is  thereby  given  to  a  crossing 
steam  vessel  that  as  the  trawler,  by  being  in- 
cumbered, is  unable  to  comply  with  art.  19  of 
the  same  regulations  and  keep  out  of  the  way, 
the  steam  vessel  must  give  way  (The  Grovehurst, 
[1910]  P.  316),  but  that  the  trawler  will,  under 
art.  21,  keep  her  course  and  speed. 

Where,  therefore,  a  steam  trawler  was  (as  the 
Court  found)  duly  exhibiting  the  triplex  light, 
and  those  in  charge  did  not  stop  on  seeing  a 
crossing  steam  vessel,  causing  imminent  risk  by 
suddenly  porting  when  close  to,  and  a  collision 
occurred  : 


Held — that  the  crossing  steam  vessel  was 
alone  to  blame,  for  in  the  circumstances  as  a 
matter  of  seamanship,  and  under  the  rules  as  a 
matter  of  law,  those  in  charge  of  the  trawler 
were  justified  in  keeping  their  course  and  speed. 

The  "Eagnhild,"  [1911]  P.  254;    105  L.  T. 
[446— Deane,  J. 

(d)  Narrow  Channel. 

See  also  No.  43,  infra. 

37.  Upper  Tlumher — Bend  at  Whitton  Gas 
Float  No.  3 — No  Positive  Rule — Good  Seaman- 
ship.']— Although  there  is  no  positive  rule  with 
regard  to  the  navigation  of  the  narrow  deep- 
water  channel  in  the  neighbourhood  of  Whittou 
gas  float  No.  3  in  the  Ui)per  Humber,  the  prac- 
tice, based  on' good  seamanship,  requires  that 
those  in  charge  of  a  steamship  proceeding 
against  the  flood  tide  should  avoid  meeting 
another  vessel  at  the  gas  foat,  and  should, 
19—7 
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X.  Rules  for  Preventiug  Collisiona—Cont'umed. 

tlifieforc,  vviiit  until  tlic  vessel   proceeding  with 
the  tide  h;is  loiinded  the  bend. 
The  "Ezaudian,"  [IDH]   1*.  i)2  ;  .SO  L.  J.  P. 
[81  ;  101  L.  T.  100— Dcaiic.  J. 

(e)  Negligence. 
Sec  aUo  Nos.  4,  3."),  svj/ra. 

38.  Movlnij  and  Stationary  Vessels — Presuvip- 
tion  of  Fanit.'] — The  presumption  of  fault  on  the 
part  of  a  ship  which  runs  into  a  vessel  while 
moored  is  not  a  ])resuniption  of  law  but  a  pre- 
sumption of  fact,  dc[)ending,  Inter  alia,  on  the 
time  of  the  collision,  the  place  where  it  hap- 
pened, and  the  existing  weather  conditions. 
Stephen  &  Sons,  Ln.  r.  Allan  Line  Stbam- 

[SHIP  Co.,  Ld.,  [I'Jll]  S.  C.  836  ;  48  Sc.  L.  R. 
745— Ct.  of  Sess. 

(f)  Sound  Signals. 

See  also  No.  31,  sujjra,  No.  55,  infra. 

39.  Indicating  Course — Regulations  for  Pre- 
rentin(i  Collisions  at  Sea,  art.  28.] — The  words 
"  taking  any  course  authorised  or  required  by 
these  rules  "  in  art.  28  of  the  Regulations  for 
Preventing  Collisions  at  Sea  do  not  limit  the 
application  of  the  rules  to  the  case  of  a  course 
which,  at  the  trial  of  a  collision  action,  is 
found  by  the  Court  to  have  been  authorised 
or  required  by  the  rules.  The  words  have  to 
be  interpreted  as  including  any  course  alleged 
to  have  been  taken  by  a  vessel  acting  so  as 
to  avoid  immediate  danger. 

TuE  "  Hero,"  [1911]  P.  128  ;    80  L.  J.  P.  66  : 
[105   L.   T.    87  ;    27  T.   L.   R.    398— C.   A. 

(g)  Tug  and  Tow. 

See  also  No.  4(j,  infra. 

40.  NeijUdence  ofTuq — Buty  of  Tug  to  set  Course 
— Duty  of  Tow  to  folloio  Tug.] — A  hopper  barge, 
which  had  a  rudder  but  no  motive  power,  when 
in  tow  of  a  tug  came  into  collision  with  a  light- 
ship. The  owners  of  the  lightship  brought  an 
action  against  the  owners  of  the  tug  and  the 
owners  of  the  tow  for  the  damage  they  had 
sustained,  alleging  negligence  in  both  tug  and 
tow.  Bigham,  Pres.,  held  that  both  tug  and  tow 
were  to  blame  for  the  collision  :  the  tug  for  not 
keeping  more  to  that  side  of  the  channel  which 
lay  on  her  starboard  side,  the  tow  for  not  port- 
ing her  helm  sooner  than  she  did  to  counteract 
the  negligent  course  set  by  the  tug.  He  also 
held  tliat  the  contract  of  towage  between  the 
tug  and  tow  which  made  those  on  the  tug  the 
servants  of  the  tow  owners  did  not  touch  the 
liability  of  the  owners  of  the  tug  and  tow  to 
third  parties. 

Held  (Lord  Robson  dissenting) — that  as  a 
pure  question  of  fact  in  the  circumstances 
those  on  the  hopper  barge  were  not  guilty 
of  negligence  in  failing  to  port  sooner  than 
they  did,  as  they  were  entitled  to  assume 
that  those  on  the  tiig  who  were  responsible  for 
the  navigation  would  set  sucli  a  course  as  would 
take  the  hopper  barge  safely  past  the  lightship, 
and  they  were  not  bound  to  act  as  though  those 
on  the  tug  would  be  negligent. 


Decision  of  C.  A.  ([1910]  P.  199  ;  79  L.  J.  P. 

61  ;  102  L.  T.  613  ;  11  Asp.  M.  C.  407)  afhrmed. 

OvvNEus      OF      Lightship      "Comet"      r. 

[Owners    ov    the   "  W.  II.  No.    1,"     The 

"W.     H.     No.    1"    AND    the     "Knight 

Errant,"  [1911]  A.  C.  30;   80  L.J.   P.  22; 

103  L.  T.  677  ;  11  Asp.  M.  C.  41)7— H.  L. 

(h)  Vessels  Crossing. 

See  also,  Nos.  33,  35,  36,  sujira. 

41.  Steamship  —  Steam  Trawler  Trairling  — 
Obligation  to  Show  Triplex  Light  —  Ihity  oj 
Steamship  to  Give  Way — Regulations  for  Pre- 
venting Collisions  at  Sea  —  Arts.  9  (d)  (1),  19, 
21,  and.  27.] — A  steam  trawler  engaged  in  trawl- 
ing, and  showing  the  triplex  light  mentioned  in 
art.  9  (d)  (1),  sighted  the  red  side  light  of  a  steam 
vessel  on  her  starboard  side.  The  steam  vessel 
kept  her  course  and  speed  and  collided  with  and 
sank  the  trawler,  which  had  kept  her  course 
and  speed  until  shortly  before  the  collision,  when 
she  had  stopped  her  engines. 

In  a  damage  action  brouglit  by  the  owners  of 
the  steam  trawler  against  the  owners  of  the 
steamship,  the  steamship  was  held  alone  to  blame 
for  keeping  a  bad  look-out,  and  it  was  held  that 
art.  19  did  not  apply  to  a  steam  trawler  while 
engaged  in  trawling.  The  owners  of  the  steam- 
ship, while  admitting  that  they  were  partly  to 
blame,  appealed,  alleging  that  the  steam  trawler 
was  also  to  blame  because  she  had  enough  way 
on  to  be  under  command,  and  so  should  have 
kept  out  of  the  way  of  a  vessel  approaching 
her  on  her  starboard  hand  in  accordance  with 
art.  19. 

Held — that  the  steamship  was  alone  to  blame, 
for  steamships  were  bound  to  keep  clear  of  and 
give  way  to  steam  trawlers  engaged  in  trawling 
and  exhibiting  the  triplex  light  mentioned  in 
art.  9  id)  (1). 

Decision  of  Deane  J.,  affirmed. 

The  Craigellachie  ([1909]  P.  1)  disapproved. 

The  Tweedsdale  (  (1889)  14  P.  D.  165)  approved. 
The  "  Grovehurst,"  [1910]  P.  316  ;  79  L.  J.  P. 

[124  ;  103  L.  T.  239  ;  11  Asp.  M.  C.  440— C.  A. 

42.  Steam  Drifter — Drifter  unahlcto  Manwuvre 
hii  Reason  of  her  Xefs^Lii/lif.s- -- li>-i/iilitfl<>)/s  for 
Preventing'  ColUsioi,:<  at  Sr,i.  nrls.  '.I,  I'd,  27.']  — 
At  thetimeof  acollisimi  which  uci'uircd  hutween 
the  Z.,  a  sailing  drift-net  fishing  vessel,  and 
the  P.,  a  steam  drift-net  fishing  vessel,  the  Z. 
was  under  way  towards  her  fishing  ground,  and 
the  P.  was  then,  and  had  for  some  time  been, 
engaged  in  shooting  her  nets.  The  P.'s  engines 
had  been  stopped,  but  she  had  her  steam  on  and 
her  engines  ready  ;  her  speed  then  was  about 
one  knot.  She  carried  the  two  white  lights 
prescribed  by  art.  9  {h),  but  not  in  the  direction 
prescribed  by  that  art;icle.  Immediately  before 
the  collision  the  master  of  the  P.,  seeing  that 
the  Z.  was  keeping  her  course  and  speed — about 
four  knots — ordered  his  engines  full  speed  astern, 
but  after  a  few  revolutions  the  propeller  be- 
came fouled  with  the  nets  and  was  absolutely 
sto[)pud. 
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X.  Rules  for  Preventing  Collisions — Contimtcd. 

Held — that  as  the  P.  could  not  mana3uvre 
under  steam,  by  reason  of  her  nets,  without 
fouling  her  propeller,  she  was  not  bound  by 
art.  20  to  keep  out  of  the  way  ;  that  there  were 
"special  circumstances"  within  art.  27  which 
authorised  a  departure  from  art.  20  assuming  it 
otherwise  applied  ;  that  the  direction  of  the  P.'s 
lights,  although  wrong,  could  not  by  any  possi- 
bility have  caused  or  contributed  to  the  collision  ; 
and  that  as  the  Z.  ought  to  have  kept  out  of  the 
way,  she  was  solely  to  blame. 
The  "  PiTGAVENEY,"  [1910]  P.  215  ;  79  L.J.  P. 

[65  ;  103  L.  T.  47  ;  26  T.  L.  R.  473  ;  11  Asp. 
M.  C.  429— Evans,  Pres. 

43.  Barry  Both  Entrance. —  Crossing  Rule — 
A/>/)Iic/ifi(>n  (if  Rule — Regnlations  for  Prerenting 
Collisions  at  Sea,  1897,  arts.  21,  23,  27.]— The 
plaintiffs'  steamship,  bound  to  Barry  Eoads, 
P>ristol  Channel,  for  orders,  passed  the  signal 
station  without  receiving  them,  and,  proceeding 
on  in  an  easterly  direction  towards  Barrj^  Dock, 
came  Into  collision  with  the  defendants'  steam- 
ship, passing  out  in  a  southerly  direction  from 
between  the  breakwaters.  In  the  Court  below 
the  plaintiffs'  vessel  was  found  alone  to  blame 
for  coming  in  too  close,  and,  by  reversing, 
ol)structing  the  passage  out  of  the  defendants' 
steamship,  when  she  ought,  as  a  crossing  vessel, 
under  art.  21,  to  have  kept  her  course  and 
speed. 

The  plaintiffs  appealed  on  the  ground  that 
the  defendants'  vessel  was  also  to  blame  for  not, 
under  art.  23,  stopping  or  reversing  sooner  than 
she  did  : — 

Held  (P>uckley,  L.J.,  dissenting) — that  the 
defendants'  vessel  was  not,  in  the  circumstances, 
to  blame,  for,  assuming  the  crossing  rule  to 
apply,  a  departure  from  that  rule  was  justified 
by  art.  27  in  order  to  avoid  immediate  danger, 
as,  considering  the  narrowness  of  the  entrance, 
the  shallowness  of  the  water,  the  set  of  the  tide, 
and  the  position  of  the  breakwaters,  reversing 
sooner  than  she  did  might  have  put  her  ashore. 

ITeld  by  Buckley,  L.J. — that  the  defendants' 
vessel  was  also  to  blame,  as  she  should  have  kept 
out  of  the  way,  and,  for  that  purpose,  might 
have  stopped  or  reversed,  under  art.  23,  sooner 
than  she  did,  there  being  no  danger  of  her  going 
ashore. 

Per  Lord  Alverstone,  C..J.  :  Quwre  whether 
the  Regulations  for  Preventing  Collisions  at  Sea 
api)ly  to  the  case  of  a  vessel  coming  out  of  dock 
in  circumstances  similar  to  those  under  which 
the  defendants'  vessel  was  placed. 
The  "Hazelmere,"   [1911]  P.  69;  SO  L.  .L  P. 

[25  ;  103  L.  T.  890  ;  11  Asp.  M.  C.  536— C.  A. 

44.  Duty  to  Keep  Course  and  Speed — Duty 
to  Circ  Way — Pnty  to  Take  Aetion  to  Avert 
Cidlision — Regulations  for  Prerentinq  Collisions 
at  Sea,  IdlO,'  arts.  19,"  21,  22,  23, '  27,  28.]— 
Whore  under  the  circumstances  it  is  more  than 
usually  difficult  for  the  officer  in  charge  of  a 
vessel,  whose  duty  is  to  keep  her  course  and 
speed,  to  decide  the  precise  moment  at  which 
another   vessel,   whose   duty   is   to   give   waj'-, 


should  take  action,  he  must  be  allowed  some 
latitude  and,  when  it  is  proved  that  he  was 
carefully  watching  the  giviug-way  vessel  and 
endeavouring  to  act  for  the  best  at  the  right 
moment,  he  ought  not  to  be  held  to  blame  for 
easing  the  speed  of  his  vessel,  although  it  is 
suggested  afterwards  that  he  had  waited 
too  long  or  acted  too  soon  in  doing  so. 
The  "Huntsman,"  104  L.  T.  4G4— Deane,  J. 

XI.  COLLISION  ACTIONS. 

(a)  Division  of  Loss. 

45.  Both  Vessels  to  Blame  —  Linocent  Cargo 
Owners  —  Damages  Recoreral)le.'\  —  The  Ad- 
miralty rule  as  to  division  of  loss  where  both 
ships  which  have  been  in  collision  are  in  fault, 
precluding  tJie  owners  of  cargo  laden  on  one  of 
the  ships  from  recovering  more  than  half  their 
loss  from  the  owners  of  the  other  ship,  is  a  rule 
"  hitherto  in  force  in  the  Court  of  Admiralty  " 
within  the  meaning  of  sect.  25  (9)  of  the  Judica- 
ture Act,  1873,  and  accoi'dingly  prevails  over  any 
contrary  common  law  rule. 

The  Milan  (  (1861)  Lush.  388)  followed. 
Decision  of  C.  A.  (suh  nam.  The  "  Drtjmlan- 

EIG,"  [1910]  P.  249  ;  79  L.  J.  P.  100  ;   103  L.  T. 

3.o9  ;    26    T.    L.    R.    578  ;    11    Asp.    M.    C.    451) 

affirmed. 

Owners  of  Cargo  of  Steamship  "Tonga- 
[kiro  "  r.  Owners  op  Steamship  "  Drum- 
LANRiG,"  The  "  Drumlanrig,"  [1911] 
A.  C.  16  ;  80  L.  J.  P.  9 ;  103  L.  T.  773  ;  27 
T.  L.  R.  146  ;55  Sol.  Jo.  138  ;  11  Asp.  M.  C. 
520— H.  L. 

46.  Tug  and  Tow— Collision  bettveen  Tug  and 
other  Vessel  —  Tug  and  Colliding  Vessel  in 
Fault — Toiv  not  in  Fault — Damages  Recorer- 
ahle  by  2\no-oioners.']  — A  barge  while  being 
towed  by  a  tug  which  had  complete  control 
of  the  navigation  suffered  damage  by  a  colli- 
sion caused  by  the  joint  negligence  of  the  tug 
and  a  third  vessel.  In  an  action  by  the 
owners  of  the  barge  against  the  owners  of  the 
third  vessel: — • 

Held — that  there  was  no  Admiralty  rule  in 
force  which  entitled  the  defendants  to  say  that 
the  plaintiffs  could  only  recover  a  moiety  of  the 
damage  they  suffered  by  the  collision,  and  that 
the  plaintiffs  were  entitled  to  recover  the  whole 
of  their  loss  from  the  defendants. 

Per  Moulton,  L.J. — The  object  and  effect 
of  the  regulations  for  preventing  collisions  are 
to  fix  duties  and  not  to  apportion  legal  lia- 
bilities. 

Decision  of  Evans,   Pres.,  in  The   "  D",von- 
shire,"  (27  T;   L.  R.   490)  affirmed  (Vaughan 
Williams,   L.J.,   dissenting). 
The  "  Seacombe  "  ;   The  "  Devonshire,"  28 

[T.    L.    'R.    107;    50    Sol.    Jo.    140— C.    A. 

(b)  Limitation  of  Liability. 

47.  Hopper  Ban/e—''  Ship"— Merchant  Ship- 
ping Act,  1894  (57  &  58  Vict.  c.  60),  ss.  503, 
742.]— A  hopper  barge,  used  for  dredging  pur- 
poses, with  a  rudder  but  without  means  of 
propulsion,   and   when   under   way,   towed   to 
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XI.  Collision  ActionB—Ct»iti nurd. 
and  from  Iicr  destination,  is  a  "  ship  "  within 
the  meaning  of  s.  742  of  the  Merchant  Ship- 
ping Act,  1891,  and  her  owners  are  entitled 
to  limit  their  liability  under  s.  503  of  the  same 
Act. 

The  Mao  ((1882)  7  P.  D.  12G)  followed. 
TnB  "Mudlark,"  [1911]  P.  IIG  ;  80  L.  J.  P. 
[117  ;    27  T.   L.   R.   385— Deane,   J. 

48.  Los,t  Oecurj'ing  Tlirough  "  Actual  Fault 
or  J'rirify"  of  Owner — Aiipdhttment  of  Ineom- 
pctrnt  Manaqer — Merchant  Shipj)ing  Act,  189-1 
(57  &  58  Vict.  c.  GO),  s.  503. J— A  collision 
occurred  between  the  Fanny  and  the  TAly 
Green  due  to  the  former  breaking  adrift  from 
her  moorings  owing  to  her  cable  being  defec- 
tive ;  and  in  la  collision  action  the  Fanny 
was  held  solely  to  blame.  The  plaintiff,  the 
owner  of  the  Fanny,  now  sought  to  limit  his 
liability  under  sect.  603  of  the  Merchant  Ship- 
ping Act,  1894.  The  plaintiff,  who  was  an  old 
man  of  80  years  of  age,  and  had  been  confined 
to  his  house  for  eight  years,  had  appointed  his 
nephew,  whom  the  Court  found  not  to  be  a 
competent   person,   to   act  as   his   manager. 

Held — that  the  plaintiff  was  not  entitled  to 
limit  his  liability,  inasmuch  as  he  was  in  fault 
in  not  having  appointed  a  competent  person 
to  see  that  the  Fanny  was  properly 
equipped. 
The  "  Fanny,"  27  T.  L.  R.  568— Deane,  J, 

~  49.  Collision  in  ETigUsh  Waters  hetween  Enqllsh 
and  Scottish  Vessels— Writ  issued  h,  England  hy 
Fnylish  Owners— Wit nrssrs  in  F.ngln nd— Petition 
for  Limitation  of  Lioiiilif  ij  hij  Scottish  Owners — 
Jurisdiction  of  Court  of  Session — Forum  non 
ConYemcns—Merchant  Shipping  Act,  1894  (57  & 
58  Vict.  c.  CO),  s.  504.]— A  collision  occurred  in 
English  waters  between  a  Scottish  vessel  and  an 
English  vessel,  in  which  the  Scottish  vessel  was 
admittedly  in  fault.  The  owners  of  the  English 
vessel  and  the  owners  of  its  cargo,  who  were  also 
English,  issued  writs  in  the  English  court  against 
the  owners  of  the  Scottish  vessel.  The  owners 
of  the  Scottish  vessel  thereupon  presented  a 
petition  to  the  Court  of  Session  for  stay  of  actions, 
and  limitation  and  distribution  of  liability.  The 
owners  of  the  cargo  (while  admitting  the  com- 
petency of  the  petition),  objected  to  it  on  the 
ground  oi  forum  non  conreniens,  in  respect  of  the 
fact  that  actions  had  already  been  instituted  in 
England,  and  that  all  the  claimants  and  all  the 
witnesses  were  resident  in  England. 

Held — that,  the  competency  of  the  petition 
being  admitted,  the  objection  must  be  repelled. 
Hay  v.  Jackson  &  Co.    [1911]  S.  C.  876;  48 
[Sc,  L.  R.  772— Ct.  of  Sess. 

(c)  Measure  of  Damages. 

[No  paragi'aphs  in  this  vol.  of  the  Digest.] 

(d)  Practice. 

See  also  Nos.  45,  4G,  sicpra. 
50.  "  Vessel" — Landing-Stage — Preliminary 
Act—R.  S.  C,  Ord.  19,  V.  28;  Ord.  72,  r.  2  ; 
Ajipendix  O.']  —  A  landing-stage  is  not  a 
"vessel"  within  the  meaning  of  Ord.  19,  r.  28, 
which  directs  preliminary  acts  to  be   filed   in 


actions  for  damage  by  collision  between 
Any  alleged  practice  in  that  respect  which 
existed  under  the  Admiralty  Court  Rules,  1859, 
has  been  abrogated  by  the  annulment  of  those 
rules  by  the  introductory  rule  and  Appendix  O. 
of  the  Rules  of  the  Supreme  Court,  1883,  and  is 
not  saved  by  Ord.  72,  r.  2. 
The  "Craighall,"  [1910]  P.  207  ;  79  L.  J.  P. 
[73  ;  103  L.  T.  236  ;   11  Asp.  M.  C.  419— C.  A. 

51.  Preliminary  Act — Collisions  in  Rirer  — 
Fixed  Course — Pleading.^ — In  damage  actions 
resulting  from  collision's  in  rivers  in  which  the 
colliding  vessels  are  on  a  fixed  course  as  opposed 
to  a  course  which  has  to  be  constantly  chaiiged, 
either  the  magnetic  or  the  true  course,  and  not 
the  compass  course,  should  be  pleaded  in  the 
preliminary  act. 

The   "Rievaulx  Abbey,"  102  L.  T.  8G4 ;   11 
[Asp.  M.  C.  427— Evans,  Prcs. 

52.  Action  in  Rem — Pamages  —  Excess  over 
Value  of  res — Foreign  Defendants  —  Personal 
Liability — Appearance  whether  Voluntary.'] — 
Where  in  a  collision  action  in  rem  the  de- 
fendants appear,  not  only  to  obtain  the  release 
of  their  ship,  which  has  been  arrested,  \ipon 
giving  sufficient  bail,  but  also  to  contest  their 
liability,  and  to  endeavour  to  exonerate  them- 
selves from  any  claim  for  damages,  and 
further  to  put  forward  a  counter-claim,  they 
submit  themselves  to  the  jurisdiction  of  the 
Court,  and,  if  judgment  is  given  against  them, 
they  are  (apart  from  any  question  of  limit- 
ing their  liability  under  the  provisions  of  the 
IMerchant  Shipping  Act)  personally  liable  for 
the  full  amount  of  the  damages  and  not 
merely  to  the  extent  of  the  value  of  the  res 
or  of  the  bail  representing  the  res. 

An  appearance  entered  in  a  collision  action 
by  foreign  defendants  not  merely  for  the  pur- 
pose of  obtaining  a  release  of  property 
arrested,  but  also  for  the  purpose  of  attempt- 
ing to  obtain  a.  judgment  freeing  the  defen- 
dants from  all  liability  for  the  collision  and 
for  the  purpose  of  trying  to  recover  a  judg- 
ment upon  a  counter-claim,  is  not  an  appear- 
ance only  to  save  property  in  the  hands  of  a 
foreign  tribunal,  nor  an  appeiirance  under 
duress,  but  is  a  voluntary  appearance. 

The  "Dupleix/'  [1912]    P.   8;    27   T.   L.   R. 
[577 — Evans,  Pres. 

(e)  Miscellaneous. 

53.  Eenderijig  Assistance  after  Collision — 
Reasonahle  Cause  for  Failure — Merchant  Ship- 
ping Act,  1894  (57  &  58  Vict.  c.  60),  s.  422.]— 
Where  a  steam  drift-net  vessel  in  her  unsuccess- 
ful endeavours  to  avoid  a  collision  had  fouled  her 
propeller  with  her  nets  and  thus  rendered  herself 
incapable  of  steaming,  and  the  sea  was  too  rough 
to  lower  a  boat  : — 

Held — that  she  had  rebutted  the  presumption 

that  she  was  to  blame  raised  by  sect.  422  of  the 

Merchant  Shipping  Act,  1894. 

The  "  PiTGAVENEY,"  [1910]  p.  215  ;  79  L.J.  P. 

[65  ;  103  L.  T.  47  ;  26  T.  L.  R.  473  ;  11  Asp. 

M.  C.  429— Evans,  Pres. 

See  S.  C.  No.  42,  supra. 
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XI.  Collision  Actions — Continued . 

54.  Launch  of  Vesxel — OhlUjatiuns  of  those 
Managing  Launch  and  of  Vessels  Navigating 
Near  Lawnching  Place.'] — The  plaintiffs  sued  the 
defendants  in  respect  of  damage  done  to  their 
ketch  by  the  defendants'  vessel  while  being 
launched.  Proper  notice  of  the  intended 
launch  had  been  given  by  the  defendants,  and 
the  plaintiffs'  captain  had  been  notified  that 
his  ketch,  which  was  lying  near  the  launching 
place,  was  in  a  position  of  danger,  and  he 
was  requested  to  move,  but  he  did  not  do  so. 
For  the  defendants  to  postpone  the  launch  was 
attended  with  risk  to  a  number  of  people  and 
also  to  property. 

Held — that  the  defendants,  being  placed  in 
a  position,  in  which  they  were  obliged  to  choose 
between  two  evils,  and  having  adopted  the 
course  involving  that  which  they  reasonably 
and  honestly  believed  to  be  the  lesser  evil, 
were  not  guilty  of  negligence  and  were  not 
liable  to  the  plaintiffs. 

Decision  of  Evans,  Pres.  (27  T.  L.  R.  481) 
reversed. 

Thr  "  TIioriLAND  Loch,"  [1911]   P.  261;    80 
'     [L.  J.   P.   121  ;   27  T.  L.   R.  510— C.  A. 

55.  t'oUisiiin  Did'  to  A^egli^je-nce  of  Tioo  Indepon- 
dent  Third  Parties — Whether  Negligence  of  One 
Directlg  Contrlliuted  to  Collision.] — Two  vessels 
in  the  Clyde,  the  one  proceeding  up  and  the 
other  down  the  river,  found  themselves,  without 
any  fault  on  their  part,  in  such  a  position  owing 
to  the  original  faulty  navigation  of  a  tug  and 
flotilla  of  barges  that  escape  from  collision  was 
rendered  impossible  by  the  position  of  a  cruiser 
then  in  course  of  construction  on  the  river,  and 
whose  stern  had  been  wrongfully  projected  into 
the  navigable  channel.  In  an  action  of  damages 
brought  by  the  owners  of  the  colliding  vessels 
against  the  owners  of  the  tug  and  the  builders  of 
the  cruiser  : — 

Held — that  as,  but  for  the  wrongful  pro- 
trusion of  the  cruiser  into  the  fairway  of  the 
river,  there  would  not,  or  at  least  might  not 
(notwithstanding  the  original  fault  of  the  tug), 
have  been  any  collision,  she  (the  cruiser)  had 
directly  contributed  to  the  accident,  and  that  the 
builders  were  liable  jointly  and  severally  with 
t  he  owners  of  the  tug. 

Ellrrman  Lines,  Ld.  v.  Clyde  Navigation 
[TuusTEES,  Glasgow  and  Newport  News 
Steamship  Co.,  Ld.  v.  Clyde  Navigation 
Trustees,  [1911]  S.  C.  122  ;  47  Sc.  L.  R.  44 
— Ct.  of  Scss. 
XII.  SALVAGE. 

(a)  Agreements  for  Salvage. 

[No  paragraphs  in  this  vol.  of  the  Diyest.J 

(b)  Apportionment  of  Award. 

[No  paiagraplis  in  this  voL  of  tho  Digest.] 

(c)  Sasis  of  Valuation. 

See  also  No.  59,  i>if)-a. 

56.  Princijyles  on  ivhich  Court  Acts — Airpeal — 
Alteration  of  Ammint.] — In  considering  what  is 
a  proper  amount  to  award  as  salvage,  the  Court, 


in  order  to  encourage  the  rendering  of  salvage 
services,  will  act  generously,  and  will  have  regartl 
not  only  to  the  market  value  of  the  services 
rendered,  but  will  take  into  account  the  value  of 
both  ships,  the  amount  of  danger  to  which  each 
is  exposed,  the  delay  caused  to  the  salving  vessel 
by  reason  of  the  salvage  services,  and  the  fact 
that  the  salving  vessel  is  undertaking  a  service 
in  which,  if  she  fails,  she  gets  nothing. 

The  Court  of  Appeal  on  a  review  of  all  the 
facts  reduced  a  salvage  award  from  £10,000  to 
£6,000,  on  the  ground  that  the  absence  of 
danger  had  not  been  sufficiently  recognised  by 
the  Court  below. 
The   "Port     Hunter,"   [1910]    P.    313;    80 

[L.  J.  P.  1  ;  103  L.  T.  550  ;  26  T.  L.  R.  610  ; 
11  Asp.  M.  C.  492— C.  A. 

(d)  Derelicts. 

[No  paragraphs  in  this  voh  of  the  Digest.] 

(e)  Generally. 

57.  No  Real  and  Seycslhle  Banger— Onus  of 
Proof] — Before  there  can  be  a  claim  for  salvage 
services,  there  must  be  an  element  of  real  and 
sensible  danger  or  a  reasonable  apprehension  of 
it  on  tlie  part  of  the  vessel  against  which  tlie 
salvage  is  claimed  ;  if  there  is  an  entire  absence 
of  this  element,  the  claim  of  the  salvor  must 
fail.  The  onus  of  proving  salvage  services  rests 
upon  those  who  allege  them. 

The  "  Calyx,"  27  T.  L.  R.  166— Evans,  Pres. 

[Affirmed  on  Appeal,  Times.  June  15th,  1911  — 
C.  A.] 

(f)  Life  Salvage. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(g)  Practice. 

58.  Claim  hg  Tug  Engaged  to  Tow — Negligence 
of  Tug  not  Pleaded.]— In  a  salvage  action  brought 
by  the  owners  of  a  tug  engaged  to  tow  the 
defendants'  sailing  ship,  negligence  not  having 
been  pleaded  by  the  defendant  owners  of  the 
tow,  it  was  objected  that  the  defendants  could 
not  rely  on  the  want,  if  any,  of  skill  and  care 
on  the  part  of  those  in  charge  of  the  tug. 

Held — that  it  is  not  necessary  to  plead  negli- 
gence in  order  to  defeat  a  salvage  claim. 
The  "Marechal  Suchet,"    [1911]   P.  1  ;  80 
[L.  J.  P.  51  ;  103  L.  T.  848  ;  26  T.  L.  R.  660  ; 
11  Asp.  M.  C.  553— Evans,  Pres. 
See  S.  C,  No.  59,  l)ifra. 

(h)  Towage. 

59.  Claim  hg  Tug  Engaged  to  'Too — Ohllgotion 
under  Towage  Contract — Jlnrdrn  of  Proof — 
Claim  by  other  Tugs  ticlonghitj  to  same  Owners 
— Claim  by  Masters  and  Crews  of  'Jugs.] — Tug 
owners  contracted  with  the  agents  of  the  owners 
of  a  large  French  sailing  ship  to  provide  a  tug 
to  tow  her  from  Falmouth  to  London.  After 
passing  the  Prince's  Channel  lightship,  a  strong 
south-westerly  wind  was  encountered,  and  tug 
and  tow  drifted  to  leeward,  the  tow  taking  the 
ground  on  the  West  Shingles  Sand.  There  she 
remained  for  several  days,  during  which  time 
the  tug  engaged  to  tow,  and  three  other  tugs 
belonging  to  the  same  owners,  besides  other  tugs, 
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lifclxmls,  iiiul  a  number  of  boatmen,  came  to  her 
assistance,  and  on  the  fourth  day  the  vessel 
came  off. 

Hkld — that  the  claims  of  the  owners,  masters 
and  crew  of  the  tug  towing  under  the  contract 
must  be  rejected  as  her  owners  had  failed  to 
prove  (the  burden  of  proof  being  upon  them) 
that  they  had  supplied  a  tug  efhcient  for  the 
purjwsc,  or  that  the  change  from  towage  to 
salvage  became  necessary  by  reason  of  special 
circumstances  in  the  nature  of  ris  major  or 
inevitable  accident,  and  not  by  reason  of  the 
inclliciijncy  of  the  tug,  or  want  of  skill  and  care 
on  the  part  of  the  master  and  crew. 

Held  further  —  that  for  any  services 
rendered  by  the  other  three  tugs  belonging  to 
the  same  owners,  the  owners  were  not  entitled 
to  salvage  as  they  had  failed  in  the  performance 
of  their  contract  to  tow,  but  : — 

Held — that  this  did  not  bar  the  claims  of  the 
masters  and  crews  of  the  three  last-mentioned 
tugs    to    an    award    for    "  engaged  "    service, 
rendered  in  the  salvage  operations. 
The  "Markchal  Suchet,"    [1911]  P.  1;  80 

[L.  J.  P.  51  ;  103  L.  T.  8-18  ;  26  T.  L.  R.  660  ; 
11  Asp.  M.  C.  553— Evans,  Pres. 

XIII.  TOWAGE  CONTRACTS. 

See  also  Nos.  40,  58,  51),  supra. 

60.  Salraiic  Action — ('lith)i  hi/  Tikj  Eiiijagcdto 
Tow — OMigatlom  loi/lrr  Towdfir  Coiitrart  — 
Coniiier-cla'nn  for B rectch  of  Toukujc  ('ant niii .] — 
The  Court  will  carefully  scrutinise  a  claim  for  sal- 
vage by  a  tug  which  has  been  engaged  to  tow  the 
vessel  in  respect  of  which  the  salvage  claim  is 
made.  It  is  essential  in  the  public  interest  that 
the  towage  contract  should  not  be  easily  set  aside, 
and  a  salvage  service  substituted  for  it.  Where 
a  claim  for  salvage  services  is  put  forward  by  a 
tug  which  has  been  engaged  to  tow  the  vessel  in 
respect  of  which  the  salvage  claim  is  made  and 
which  has  stranded  while  in  tow,  the  burden  of 
proof  is  upon  the  tug  owners,  and,  in  order  to 
succeed,  they  must  show  that  they  were  not 
wanting  in  the  performance  of  the  obligations 
resting  upon  them  under  the  towage  contracts, 
and  they  must  also  account  for  the  stranding  by 
showing  something  like  vis  major  or  an  inevitable 
accident.  The  very  fact  that  the  tug  is  unable 
to  tow  the  vessel  is  evidence  that  she  was 
inethcient,  or  that  there  was  inefficiency  or  want 
of  care  or  skill  on  the  part  of  her  master  or  crew. 

The  defendants,  in  a  salvage  action  brought 
])y  the  owners  of  a  tug  engaged  to  tow  the 
defendants'  sailing  ship,  counterclaimed  against 
the  owners  of  the  tug  under  the  contract  of 
towage  for  damages  in  respect  of  the  stranding 
of  the  tow. 

Held — that  special  conditions  in  the  contract 
of  towage — although  they  couUl  not  enure  to  the 
benefit  of  the  plaintiffs  in  the  salvage  claim — 
did  in  tiie  circumstances  afford  a  defence  to  the 
counter-claim  for  damages  for  breach  of  contract. 
The  "Marechal   Suchet,"    [1911]  P.  1  ;  80 

[L.  J.  P.  51  ;  103  L.  T.  848  ;  26  T.  L.  R.  660  ; 
11  Asp.  M.  C.  553— Evans,  Pres. 

Sec  S.  C,  No.  59.  siijira. 


61.  SiiJ/irir//i'i/  of  Toio'nii]  Gear  —  Exception 
Clause — Itnplii'd  SVarriiiil ij  of  h'thicss — Exemp- 
tions apj>lijiiaj  oidij  after  Connnencement  of  Tow- 
age.']— The  defendants,  who  were  tug'  owners, 
undertook  to  tow  the  plaintiffs'  vessel  from 
Birkenhead  to  the  Canada  Dock,  Liverpool.  The 
contract  of  towage  contained  the  following 
clause  : — "  The  tug  owners  are  not  to  be  respon- 
sible for  any  damage  to  the  ship  they  have  con- 
tracted to  tow  arising  from  any  perils  or  acci- 
dents of  the  seas,  rivers,  or  navigation,  collision, 
stranding,  or  arising  from  towing  gear  (including 
consequence  of  defect  therein  or  damage  thereto), 
and  whether  the  perils  or  things  above  mentioned 
or  the  loss  or  injury  therefrom  be  occasioned  by 
the  negligence,  default,  error  in  judgment  of  the 
pilot,  master,  officers,  engineers,  crew,  or  other 
servants  of  the  tug  owners. " 

Held — that  the  above  clause  did  not  exempt 
the  defendants  in  respect  of  damage  to  the 
plaintiffs'  ship  arising  from  defects  or  ineffi- 
ciency existing  in  the  tug  before  the  towage 
began. 

Held  further  (Vaughan  Williams,  L.J., 
dissenting) — that  the  words  "towing  gear"  did 
not  include  the  rivets,  or  attachments,  between 
the  gear  and  the  bulkhead,  and,  therefore,  that 
the  defective  condition  of  the  rivets  attaching 
the  towing  gear  of  the  tug  to  her  bunker  casing, 
which  caused  the  accident,  was  not  within  the 
words  of  the  clause. 

Decision  of  Evans,  Pres.  ([1911]  P.  23  ;    27 
T.  L.  R.  52)  affirmed. 
The  "West  Cock,"  [1911]  P.  208  ;  80  L.  J.  P. 

[97 ;  101  L.  T.  736  ;  27  T.  L.  R.  301  ;  55  Sol. 
Jo.  329— C.  A. 

62.  Sinking  of  Tow  hg  CoUisiou  —  llight  of 
Trig  Ou^ncr  to  llecovo'  fnnn  ('oJJiil'iini  \enael  for 
Loss  of  Towage  liemuncratioii — Jtfiiioteness  of 
Damages.'] — The  plaintiffs'  tug  was  engaged  in 
towing  a  ship  from  Antwerp  to  Port  Talbot, ' 
under  a  contract  which  contained  the  clause, 
"  Sea  towage  interrupted  by  accident  to  be 
paid  ^^ro  rata  of  distance  towed."  During  the 
towage,  the  defendant's  vessel,  by  the  negli- 
gence of  those  on  board,  collided  with  and  sank 
the  tow.  The  tug  was  uninjured.  The  plaintiffs 
sued  the  defendant  to  recover  the  amount  of 
towage  remuneration  so  lost. 

Held  —  that  the  damage  sustained  by  the 
plaintiffs  by  reason  of  the  towage  contract  being 
no  longer  performable,  in  consequence  of  the 
sinking  of  the  tow,  gave  the  plaintiffs  no  cause 
of  action  against  the  defendant. 

Cattle    V.    Stockton    Waterivorks    Co.   ((1875) 
L.  R.  10  Q.  B.  453)  followed. 
La  SocifcTE    Anonyme  de    Remorquage  a 

[Helice  v.  Bennetts,  [1911]  1  K.  B.  243 ; 

80  L.  J.  K.  B.  228  ;  27   T.  L.  R.  77  :  16  Com. 
Cas.  24 — Hamilton,  J. 

XIV.  PILOTAGE. 

(a)  Authority  of  Pilot. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Defence  of  Compulsory  Pilotage. 

63.  Collision — Aecessifg  for  Master  hcing  on 
Bridge — Thames    Bules,    r.    14.] — Rule    14    of 
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XIV.  Tilota.ge—Cimtumed. 
the  Thames  Rules  docs  not  require  the 
presence  of  the  master  on  the  paddle-box  or 
bridge  at  all  times  and  in  all  circumstances 
when  his  vessel  is  in  charge  of  a  compulsory 
pilot. 

The  "  Umsinga,"  [1911]  P.  231  ;  80  L.  J.  P. 
[90;    27   T.   L.   E.   439— Evans,   Pres. 

64.  ColUshm  —  Fa^dt  of  Pilot  —  Burden  of 
Pi'of'uiq  Fault — Mcrcliant  Sli'ipjnng  Act,  1894 
(57  &  uS  Vict.  e.  60),  s.  G33.]— A  steamship  on 
her  way  up  the  Clyde  in  charge  of  a  compulsory 
jjilot  collitled  with  and  injured  another  steamship 
moored  to  a  wharf  in  the  river.  The  collision 
took  place  when  it  was  very  dark  and  when  there 
was  a  very  thick  fog.  In  an  action  of  damages 
at  the  instance  of  the  injured  vessel : — 

Held— ^that  the  pursuers  had  failed  to  prove 
that  the  collision  was  caused  by  the  fault  of  the 
defenders  or  of  anyone  for  whom  they  were 
responsible,  and  defenders  assoilzied. 

Held  further — that  the  defenders  were  not 
bound  in  order  to  come  within  the  statutory 
exemption  under  sect.  633  of  the  Merchant 
Shipping  Act,  1894,  to  prove  any  specific  fault 
on  the  part  of  the  pilot,  but  that  it  was  enough 
for  them  to  show  that  the  vessel  was  under  the 
pilot's  orders,  and  that  his  orders  were  obeyed. 
Stephen  &  Sons,  Ld.  v.  Allan  Line  Steam- 

[SHIP  Co.,  Ld.,  [1911]  S.  C.  836  ;  48  Sc.  L.  R. 
745^Ct.  of  Sess. 

(c)  Exempted  Ships. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Limits  of  Compulsory  Pilotage. 

65.  Port  of  London.'] — The  Um.t'niga,  outward 
bound  for  Beira,  East  Africa,  and  carrying 
passengers,  collided  with  a  barge  in  Bugsby's 
Reach  in  the  River  Thames.  She  was  at  the 
time  in  charge  of  a  Trinity  House  licensed 
pilot. 

Held — that  pilotage  is  compulsory  in  the 
Thames,  and  that  as  the  collision  was  solely 
due  to  the  fault  of  the  pilot,  the  owners  of 
tlie  Ujusingri  were  not  liable  to  tlie  owners 
of  the  barge. 

The  ''Hankow''  ((1879)  4  P.  D.  197)  ap- 
proved and  followed. 

The  "Umsinga,"  [1911]  P.  234;   80  L.  J.  P. 
[90  ;  27  T.  L.  R.  470— Evans,  Pres. 

(e)  Miscellaneous. 

[No  paragraplis  in  this  vol.  of  the  Digest,.] 
XV.  HARBOURS   AND   DOCKS. 

(a)  Authority  of  Harbour  Master. 

[No  paragraphs  in  this  vol.  of  the  Digi>st.] 

(h)  Dues. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(c)  Liability  of  Harbour  Authority. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Liability  of  Wharf  Owner. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


(e)  Miscellaneous. 

66.  Portland  ILirhour—Soil  Vested  in  Croion 
— Coal  Hulk  Peniianontly  Anchored — Navigation 
—Trespass.] — The  title  to  the  soil  of  Portland 
Harbour  is  vested  in  the  Crown,  subject  only  to 
the  public  rights  of  navigation  and  fishing.  A 
coal  hulk  which  is  permanently  moored  in  the 
harbour  is  not  engaged  in  navigation,  and  a 
right  to  moor  it  permanently  in  the  harbour 
cannot  be  claimed  as  a  right  of  navigation. 

R.  v.  Russell  ((1827)  6  B.  &  C.  r.Ofi)  dis- 
approved. 

Decision  of    Lawrence,  J.  (102  L.  T.  70  ;  26 
T.  L.  R.  310  ;  11  Asp.  M.  C.  348)  affirmed. 
Denary  and  Cadeby  Main  Collieries,  Ld. 

[v.  Anson,  [1911]  1  K.  B.  171  ;  80  L.  J.  K.B. 

320  ;  103  L.  T.  349 ;  26  T.  L.  R.  667  ;  .54  Sol. 
Jo.  748  ;   11  Asp.  M.  C.  471— C.  A. 

XVI.  MISCELLANEOUS  SHIPPING  REGU- 
LATIONS. 

[No  pinagrrjihs  in  this  vol.  of  the  Digest.] 


SHOP   HOURS    REGULA- 
TIONS. 


See     Local     tiovEUNMi'.N'i 
Health. 


SHOWS. 

Sec  Theatres. 


Public 


SLANDER. 


See  Libel  and  Slander. 


SLANDER   OF  TITLE. 

See  Tort.s. 


SLAUGHTER-HOUSE. 

See  I'uBLio  Health. 


SMALL   DWELLINGS. 

See  Local  (ioVEUNMENT. 


SMALL   HOLDINGS    AND 
ALLOTMENTS. 

See  Compulsory  Purchase,  No.  2. 


595 


SOLICITOBS. 


;9G 


SMUGGLING. 

Sir  Ukvknue. 


SOCIETIES. 

See      CTjUv.h  ;      FiM 
iNDUSTRIA  ]. 

Societies. 


^NDLY  Societies  ; 

AND      I'llOVIDENT 
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I.  In  General 595 

II.  Authority 596 

III.  Certificate 596 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

IV.  Confidential  Relation     .        .  596 
V.  Costs. 

(a)  General 596 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(7>)  Bills  of  Costs  ....  596 
(f)  Charging  Order        .         .         .  597 

(d)  Taxation  ....  599 

(e)  Solicitors'  Remimeration  Act, 

1881 600 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  Covenant     in     Restraint     op 

Trade 600 

VII.  Liability 601 

VIII.  Lien 601 

IX.  Misconduct 602 

X.  Practice 603 

[No  paragiaph  in  this  vol.  of  the  Digest.] 

XI.  Solicitor  Trustee  .  .  .  604 
XII.  Undertakings  ....  604 
XIII.  Unqualified  Persons.        .        .  604 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  County  Courts,  No.  1  ;  Master 
AND  Servant,  No.  48 ;  Scottish 
Law,  No.  5. 

I.  IN  GENERAL. 

1.  Coinmissumc)'  for  Oaths  —  J?rf//.tfr/ifi<)n  of 
Instrument — Disqualijication  of  Solicit  or  to  oinj 
Party  to  the  Proceeding — '■'•  Profit'ilimj" — Codi- 
missioners  fur  Oaths  Act,  1889  (52  iV  5:!  Vict. 
c.  10),  .5.  1  (2),  (3).] — The  disqualifying  provision 
in  sub-sect.  3  of  sect.  1  of  the  Commissioners  for 
Oaths  Act,  1889,  which  prohibits  a  commissioner 
for  oaths  from  exercising  any  of  the  powers  given 
by  the  section  "  in  any  proceeding  in  which  he 
is  solicitor  to  any  of  the  parties  to  the  proceed- 
ing, or  clerk  to  any  such  solicitor,  or  in  which  he 
is  interested,"  is  not  limited  to  proceedings  in 
Court,  but  is  co-extensive  with  the  substantive 
provision  in  sub-sect.  2,  which  empowers  a  com- 
missioner for  oaths  to  administer  any  oath  or 
take  any  affidavit  for  the  purposes  of  any  Court 


or  matter  in  England,  including  (jnter  alia) 
matters  relating  to  the  registration  of  any 
instrument. 

In  re  Bagley,  [1911]   1  K.  B.  317  ;  80  L.  J. 
[K.  B.  168;  103  L.  T.  470  :  .55  Sol.  Jo.  48  ; 
IS  Mansou,  1— C.  A. 
See  S.  C.  Bankruptcy,  No.  1  L 

II.  AUTHORITY. 

Srr  No.  16,  iufra  ;  IIUSBAND   AND  WiFE, 
No.  10  ;  Trusts,  No.  5. 

III.  CERTIFICATE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  CONFIDENTIAL  RELATION. 

See  also  Husband  and  Wife,  No.  7. 

2.  Tahing  Conveyance  in  Own  Name — Custodii 
of  Deeds — Managing  Clerh  —  Sphere  of  Busi- 
ness.'] —  Per  Farwell,  L.J.  —  No  client  can 
assume  that  it  is  within  his  or  her  solicitoir'e 
clerk's  duty  to  advise  on  anything  beyond 
the  usual  business  of  a  solicitor,  or  to  take 
a  conveyance  into  his  own  name  for  the  pur- 
po.'je  of  realisation  and  investing  in  Stock 
Exchange  securities  to  be  chosen  by  him. 

Per  Farwell,  L.J. — Solicitors  and  bankers 
who  accept  the  custody  of  their  clients'  and 
customers'  deeds  and  securities,  whether  gra- 
tuitously or  for  reward,  are  not  insurers,  but 
contract  only  to  use  reasonable  care  and 
diligence. 
Lloyd  v.  Grace  Smith  &  Co.,  [1911]  2  K.  B. 

[489  ;   SOL.  J.  Iv.  B.  959  ;   104  L.  T.  789  ; 
27  T.  L.  R.  409  ;   55  SoL  Jo.  461— C.  A. 
See  S.   C.   No.   17,  infra. 


V.  COSTS. 

See  also  No.  25,  infra;     Husband  and 
Wipe,  No.  16;  Practice,  XXIII. 

(a)  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Bills  of  Costs. 

3.  Jurisdiction  —  Order  made  in  C/iancerg 
Division — Solicitor — Mm-Deli  rcri/  tf  Jiill  of  Costs 
—  Motion for  Attachment— Costs  of' jVotion—Hc- 
corci-ji  in  King's Dcnch  Dirision—il.S.  C,  Ord.\'2, 
rr.  :!,  2 1.] — An  action  is  maintainable  in  the  King's 
r.i'iicli  Division  to  enforce  an  order  made  in  the 
Chancery  Division  that  the  defendant,  a  suiicKor 
and  the  i>laintiff's  London  agent,  should  pay  to 
the  jjlaintiif  the  costs  of  a  motion  for  attachment 
for  contempt  of  Court  in  not  delivering  a  bill  of 
costs  previously  ordered  by  the  Court  to  be 
delivered. 

Li  re  Freston  ((1883)  11  Q.  B.  D.  515) 
considered. 

Decision   of    Darhng,  J.   ([1910]  2  K.  B.  9  ; 
79  L.  J.  K.  B.  621)  affirmed. 
Seldon  r.  Wilde,  [1911]  1  K.  B.  701  ;  80  L.J. 
[K.  B.  282 ;  104  L.  T.  194— C.  A. 
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V.  Costs— Contimied. 

4.  Exji'n-dfUm  of  One  Month  after  Belicery— 
Actum  Broviiht  for  Fees—Sent  by  the  Fast 
—  Computation,  of  TimeSolicitors  Art,  1843 
(G  &  7  Vict.  c.  73),  s.  37.]— Under  sect.  37  of 
the  Solicitors  Act,  18i3,  which  directs  that  no 
solicitor  shall  commence  an  action  for  the 
recovery  of  his  fees  for  business  done  by  him 
until  the  expiration  of  one  month  after  he 
shall  have  delivered  his  bill  of  costs  to  the 

party   to  be  charged,   the  month   is  to  be  a  „  -,       t     , 

clear  calendar  month  reckoned  exclusively  of  I  further  consideration  practically  wdercd  the 
the  days  on   which  the  bill  is  delivered  and 


Held — that  the  sale  was  a  proceeding  within 
the  meaning  of  the  section,  and  that  the  money 
in  Court  must  be  regarded  as  property  re- 
covered in  that  proceeding,  though  in  fact 
nothing  more  was  recovered,  having  regard 
to  the  cost  of  the  sale  ordered,  than  would 
-have  been  received  under  the  conditional  con- 
tract. 

But  HELD,  that  the  order  was  in  the  discre- 
tion of  the  Court,  and  the  Court  would  not 
make  it  in   this  case,   because  the   order  on 


tho  action  brought, 

Where  tho  bill  is  sent  by  the  post  to  the 
person  to  be  charged,  time  will  run  from  the 
day  when  the  bill  would  be  delivered  in 
ordinary  course  of  post.  The  month  will  be 
reckoned  exclusively  of  that  day  and  of  the 
day  on  which  the  action  is  brought. 
Browne  v.  Black,  [1911]  1  K:  B.  975  ;    80 

PL.   J.    K.    B.    758  ;     104   L.    T.    392  ;     27 

T.  L.   E.   314  ;     55  Sol.   Jo.   350— Div.   Ct. 

Affirmed  on  Appeal  (Buckley,  L.J. ,  dissent- 
ing)—[1911]  W.  N.  253;  28  T.  L.  E.  119;  56 
Sol.  Jo.  144— C.  A. 

5.  Bill  of  Costs  Increased  hy  Error — Taxing 
off  More  than  One- Sixth— LiaMlity  for  Costs  of 
Taxation— Solicitors  Act,  1843  (6  &  7  Vict.  c.  73), 
s.  37.] — Where  a  solicitor  has,  bona  fide  and  by 
a  palpable  error,  increased  his  bill  of  costs  by 
including  disbursements  which  have  been  re- 
covered, and  where  the  disallowance  of  these 
items  has  had  the  effect  of  causing  the  amount 
taxed  oif  to  exceed  one-sixth,  the  Court  has  a 
discretion  to  relieve  the  solicitor  from  the 
obligation  to  pay  the  costs  of  taxation. 

In  re  Eiciiards,  [1912]   1   Ch.  49  ;    svh  nom. 
[In   re  E.,  a   Solicitor,  56   Sol.  Jo.   74 — 
Parker,  J. 
(c)  Charging  Order. 

6.  Propcrtii  Itecofcred  or  Preserved — Proceed- 
iny— Sale— Solicitors  Act,  1860  (23  &  24  Vict. 
c.  127),  s.  28.] — In  a  creditor's  administration 
action  the  usual  decree  was  made  on  July  1st, 
1907.  On  January  26th,  1910,  the  plaintiff 
entered  into  a  conditional  contract  for  the 
sale  of  an  outstanding  piece  of  real  estate  for 
£381;  the  defendant,  the  surviving  executor, 
opposed  the  confirmation  of  this  contract  as 
being  at  an  undervalue,  and  the  real  estate 
was  ordered  to  be  sold  with  the  approbation 
of  the  judge.  At  this  sale,  of  which  the  sur- 
viving defendant  had  the  conduct,  the  pro- 
perty fetched  £400,  which  was  paid  into 
Court.  On  January  23rd,  1911,  on  further  con- 
sideration, an  order  was  made  that  a  sum  of 
£64  found  due  from  the  defendants  the  execu- 
tors should  be  set  off  against  their  costs,  and 
the  residue  of  their  costs  and  those  of  the 
plaintiff  should  be  paid  out  of  the  fund  in 
Court.  The  defendants'  solicitor  now  applied 
for  a  charging  order  for  his  costs,  under  the 
Solicitors  Act,  1860,  s.  28,  on  the  fund  in 
Coitrt  as  being  property  recovered  or  pre- 
served in  the  proceedings  within  the  mean- 
ing of  the  Act  : — 


same   costs    as   those   for   which   the   solicitor 

asked  for   a  charge  to  be  paid  to  his  client 

out  of  the  fund. 

In  EE  Cockrell's  Estate,  [1911]  2Ch.  318; 

[80  L.  J.  Ch.  606  ;   sub  nom.  In  re  Cock- 

rell,  Pinkey  v.   Cockrell,  105  L.   T.   368 

— Neville,  J. 

Affirmed   on   Appeal,   [1912]   1   Ch.  23 ; 

[1911]  W.  N.  222  ;  105  L.  T.  662— C.  A. 

7.  Property  Recovered  or  Preserved — Jvdg- 
ment  for  Costs —  Cross-judgments — Legal  Prac- 
titioners {Ireland)  Act,  1876  (39  &  40  Vict, 
6'.  44),  s.  3—R.  S.  C.  (/.),  Ord.  65,  r.  18,]— 
The  defendant  having  obtained  in  this  action 
judgment  with  costs  against  the  plaintiff,  and 
the  plaintiff  having  subsequently  recovered 
judgment  with  costs  in  an  action  for  rent 
against  the  defendant,  on  which  execution  was 
issued,  and  a  return  of  nulla  bona  made,  de- 
fendant's solicitor,  who  had  obtained  for 
defendant  the  said  judgment  with  costs, 
applied  for  a  charging  order  on  such  costs 
under  the  Legal  Practitioners  (Ireland)  Act, 
1876. 

Held — that  such  costs  were  "  property  re- 
covered "    within   the   statute   in   respect   of 
which  an  order  of  charge  could  be  made. 
JonNSTONE  V.  McKenzie,  [1911]  2  I.  E.  118  ; 
[45  I.  L.  T.  49— Div.  Ct.,  Ireland. 

8.  Scheme  of  Arrangement — Priority  of  Charg- 
inq  Order — Leqal  Practitioners  (^Ireland)  Act, 
1876  (39  &  40  Vict.  c.  44),  s.  3.]— The  soli- 
citor for  a  defendant  in  an  action  for  posses- 
sion in  which  the  defendant  obtained 
judgment  for  costs  obtained  a  charging  order 
for  his  costs  upon  the  judgment  under  sect.  3 
of  the  Legal  Practitioners  (Ireland)  Act,  1876, 
with  liberty  to  issue  execution  against  the 
plaintiff.  At  the  date  of  the  charging  order 
the  plaintiff  in  the  action  had  obtained  the 
protection  of  the  Court  of  Bankruptcy,  and 
subsequently  carried  an  arrangement  to  pay 
Is.  in  the  £.  The  defendant's  solicitor  claimed 
to  be  entitled  to  be  paid  his  costs  in  full. 

Held — that  the  solicitor  was  only  entitled 

to   prove   in   the   arrangement   and  to   get  a 

composition  on  the  amount  of  his  costs. 

In  re  J.,  An  Arranging  Debtor,  45  I.  L.  T. 

[148— Dodd,  J.,  Ireland. 

9.  Action  in  Scotland  by  Company  L'cgistered 
in  England— Fund  Recovered  not  within  Con- 
trol of  Scottish  Court  —  ,/iirisdirt!on  —  Law 
Agent's  and  Notaries  Public  {Scotland)  Act, 
1891  (54  &  55  Vicfc.  c.  30),  s.  O.J— A  law  agent 
who  had  conducted  an  action  in  Scotland  ou 
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V.  Costs -Contiimcd. 

behalf  of  a  company  registered  iu  England, 
presented,  after  decree  had  been  extracted,' 
and  after  the  company  had  gone  into  liquida- 
tion, a  petition  for  a  charging  order,  under 
the  Law  Agents  and  Notaries  Public  (Scot- 
land) Act,  1891,  s.  6,  on  the  fund  which  had 
been  recovered  by  the  action,  and  which  had 
been  paid  over  to  the  liquidator  in  England. 

Held— (1)  that  the  Court  had  power  to 
grant  the  order,  though  neither  the  company 
nor  the  liquidator  were  subject  to  the  juris- 
diction, and  (2)  that  the  voluntary  liquidation 
was  no  bar  to  the  granting  of  the  order. 
Pmur  V.  Wilson,  -18  Sc.  L.  E.  9i7— Ct.  of 

[Sess. 
(d)  Taxation. 
See   alw    No.    "),    .vqyra  ;    BANKRUPTCY, 
No.  19. 

10.  Non-Contentiotifi  Bmmess  —  Originating 
Summons — Jurisdiction — Projyer  Officer —  Dis- 
trict Registrar  qf  Manchester — Solicitors  Act, 
1843  (6  &  7  Vict.  c.  73),  s.  37—7?.  S.  C,  Ord.  35, 
r.  6a  ;  Ord.  61;  r.  iB  ;  Ord.  65,  r.  26A  ;  Ord.  71, 
T.  1.]  —  Application  having  been  made  by 
originating  summons  in  the  Manchester  District 
Eegistry,  before  the  amendment  in  July,  1910, 
of  Ord.  35,  r.  6a,  to  a  judge  of  the  K.  B.  D. 
sitting  at  Manchester  for  an  order  referring  the 
bill  of  costs  of  a  solicitor  for  non-contentious 
business  to  the  district  registrar  for  taxation  : — 
Held — that  although  an  originating  summons 
was  the  proper  form  in  which  to  make  the 
application  and  a  judge  of  the  K.  B.  D.  had 
poviTcr  to  refer  the  bill  for  taxation,  yet  the 
district  registrar  was  not  the  "  proper  officer"  to 
whom  a  bill  for  non-contentious  business  could 
be  referred  for  taxation  within  sect.  37  of  the 
Solicitors  Act,  1813,  and  that  the  bill  must  be 
taxed  by  a  Master  of  the  Supreme  Court. 
In  ee  Stead,  [1910]  2  K.  B.  713  ;  80  L.  J.  K.  B. 
[1  ;  103  L.  T.  12  ;  51  Sol.  Jo.  618— C.  A. 
Affirmed  on  Appeal,  suh  mm.  Stead  v. 
Smith,  [1911]  A.  C.  688  ;  81  L.  J.  K.  B.  68; 
105  L.  T.  120  ;  55  Sol.  Jo.  616— H.  L. 


13.  Ta.ral'ion  after  Payment— Special  Circvm- 
■stanoes  liauhniptcg  of  Client— Costs  Settled 
and  Paul  lirforr  Hioihruptct/ — Hill  Fnrnis/ied  to 
Assi,,,u'rs<,l  Ihrir  n,;,,„'st  '  E,p]rafion  of  more 
tinni  'i;rrlrc  Moiilhs  Mlornriis  and  Snlicitors 
CJMu/id)  Art,  1819  (12  .V:  i;}  Vict.  c.  53),  s.  2.]  — 
A  solicitor,  without  delivering  any  bill  of  costs, 
agreed  with  his  client  to  accept,  and  was  paid 
by  him,  a  certain  sum  in  payment  for  professional 
services  rendered.  Some  days  subsequently  the 
client  was  adjudicated  a  bankrupt.  At  the 
request  of  the  assignees  in  bankruptcy  the 
solicitor  furnished  bills  of  costs.  More*  than 
twelve  months  after  the  said  bills  had  been 
furnished  the  assignees  applied  that  they  should 
be  referred  for  taxation. 

Held— that  the  assignees  were  not  entitled 
to  an  order  calling  upon  the  solicitor  to  tax  liis 
costs,  as  neither  the  non-delivery  of  a  bill  of 
costs  to  the  client  nor  an  allegation  made  in  an 
affidavit  that  some  of  the  items  were  not  charge- 
able under  the  schedule  of  fees  were  "  special 
circumstances  "  within  sect.  2  of  the  Attorneys 
and  Solicitors  (Ireland)  Act,  1819. 
In  re  Sealy,  45  I.  L.  T.  1— C.  A.,  Ireland. 

(e)  Solicitors'  Remuneration  Act,  1881. 

[Xo  laragraphs  in  thi.s  vol.  of  tli(^  DiL;i'st.] 


11.  Taicatkm  as  Between  Solicitor  and  Client 
—''Partg^—P.  S.  C,  Ord.  05,  r.  27  (39)  (41).] 
— In  taxation  as  between  solicitor  and  client,  a 
solicitor  or  a  firm  of  solicitors  may  be  en- 
titled to  be  regarded  as  a  "  party  "  within 
Ord.  65,  r.  27  (39),  and  may  be  entitled  to  a 
review  of  taxation  in  his  or  their  own  interests, 
as,  for  instance,  where  he  or  they  have  a  lien 
for  costs  on  a  fund. 

In   re   Clarke's    Settlement   Fund,    [1911] 
[W.  N.  89  ;  55  Sol.  Jo.  293— Joyce,  J. 

12.  Banltrvptcg  of  Client — Undertaking  by 
Solicitor  not  to  Prove.']  — When  a  client  who 
has  obtained  an  order  to  tax  his  solicitor's  bill 
of  costs  becomes  bankrupt,  his  assignees,  if 
the  solicitor  undertakes  not  to  prove  in  the 
bankruptcy  for  the  costs,  cannot  continue  the 
taxation  without  giving  an  undertaking  to  pay 
the  taxed  amoimt  of  the  bill. 

In  re  Merrick,  Ex  parte  Joyce,   [1911]    1 
[I.  R.  279— C.  A.,  Ireland. 


VI.  COVENANT  IN  RESTRAINT  OF  TRADE. 

14.  Agrrement  hy  Clerk  not  to  Prartisr~Pro- 
-hihil,'d  Area—Office  Outside  Area—Writing  to 
Clirnt  Within.  Area.'] — The  defendant  on  entering 
tlic  i)laiiililT's  service  agreed  that  he  would  not 
at  any  time  carry  on  the  business  of  a  solicitDr 
within  a  certain  area.  After  leaving  the  plain- 
tiff's service  the  defendant  opened  an  office 
outside  the  prohibited  area,  and  on  one  occasion 
was  consulted  at  his  office  by  a  former  client  of 
the  plaintiffs  who  lived  within  the  area. 

Held  —that  this  was  not  a  breach  of  the 
agreement. 

Decision  of    Eve,   J.    ([1910]  W.  N.   269;  55 
Sol.  Jo.  126)  reversed. 
Woodp.ridge    &    Sons   r.    Bellamy,    [1911] 

[1  Ch.  326  ;  80  L.  J.  Ch.  265  ;  55  Sol.  Jo.  204 

— C.  A. 

15.  Agreement  not  to  Practise  nor  Act  ax 
Solicitor — Single  Ac/  /rit/iln  Proliihited  Area 
—Letters  to  Persons  a-ithin  Area.]—T\\Q  de- 
fendant had  entered  the  employment  of  the 
plaintiff,  a  solicitor,  imder  an  agreement 
which  prohibited  him  from  practising  or  act- 
ing as  a  solicitor,  solicitor's  clerk,  or  con- 
veyancer within  a  certain  area  during,  and 
for  a  certain  time  after  leaving,  the  employ- 
ment. The  defendant,  after  the  employment 
was  determined,  did  One  act  which  was  the 
act  of  a  solicitor  within  the  area,  and  wrote 
several  solicitor's  letters  to  persons  within  the 
area. 

Held — that  the  covenant  must  be  construed 
to  mean  substantially  acting  as  a  solicitor, 
and  that  there  had  been  no  breach  of  the 
agreement,  and  that  an  injunction  ought  not 
to  be  granted. 

Freeman  v.  Fox,  55  Sol.   Jo.  650— Warring- 

[ton,  J. 
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VII.  LIABILITY. 

16.  lidaiiirrto  Conduct  Dc/cnee  to  an  Action 
jVdti-cvistiMj  CurpordtUm—Intjillcd  Warranty  of 
Authoritii  —  Lidiiility  of  Solicitor  to  Pay 
Plat  lit  urs  CoxtH.']  —  A  solicitor  warrants  the 
authority  which  he  claims  as  representing  his 
client.  If,  therefore,  he  enters  an  appearance  in 
an  action  on  behalf  of  a  corporation,  he  warrants 
the  existence  of  the  corporation,  and  is  person- 
ally liable  to  pay  the  costs  thrown  away  if  the 
corporation  should  prove  to  be  non-existent.  In 
such  a  case  it  is  not  a  good  defence  that  though 
the  corporation  is  non-existent  the  solicitor 
received  instructions  on  behalf  of  individuals 
who  were  carrying  on  business  under  the  style 
and  in  the  name  of  the  non-existent  corporation. 
Simmons  r.   Liberal  Opinion,   Ld.,   In    ke 

[Dunn,  [lUU]  1   K.  B.  966;  80  L.  J.  K.  B. 

617  ;  101  L.  T.  26-1 ;  27  T.  L.  R.  278  ;  55  Sol. 

Jo.  315— C.  A. 

17.  Manayiny  Clerh  Takiny  Conrcynncr  from 
Client  in  his  Own  Name  and  Fr<iiidiih-iiil y 
DiHpoHiny  of  Property — Liability  nj'  Snliiitur.] 
— The  plaintiff  took  the  deeds  of  her  property 
to  the  office  of  the  defendant,  who  was  a 
solicitor,  and  consulted  S.,  the  defendant's 
managing  clerk,  as  to  its  value.  S.  asked  the 
plaintiff  what  other  property  she  had,  told 
her  she  got  too  little  for  it,  and  volunteered 
advice  that  she  should  bring  all  her  deeds 
next  day  so  that  he  might  advise  what  best 
to  do.  He  then  had  conveyances  to  himself 
prepared,  both  of  her  land  and  a  mortgage 
which  she  had,  and  when  she  came  next  day 
he  procured  her  execution  of  both  these  docu- 
ments, by  which  the  legal  estate  was  conveyed 
to  himself.  The  plaintiff  knew  she  was  con- 
veying to  S.,  intending  it  as  a  step  towards 
the  sale  and  realisation  by  him,  which  he  had 
advised  and  she  desired  to  make,  of  her  pro- 
perty in  order  that  he  might  invest  the 
proceeds  in  shares  of  companies.  S.  having 
disposed  of  the  property  for  his  own  purposes, 
the  plaintiff  sought  to  make  the  defendant 
liable  for  the  loss  she  had  sustained.  The  de- 
fendant was  ignorant  of  the  whole  transaction 
until  after  the  discovery  of  S.'s  fraud  ;  the 
plaintiff  believed  throughout  that  she  was  a 
client  of  the  defendant. 

Held — that  the   defendant   was  not  liable, 
inasmuch   as   what   was   done   by   S.    was   not 
within  the  scope  of  his  duties  as  the  defen- 
dant's managing  clerk. 
Lloyd  v.  Grace  Smith  &  Co.,  [1911]  2  K.  B. 

[489  ;  80  L.  J.  K.  B.  959  ;   101  L.  T.  789  ; 
27  T.  L.  R.  409  ;   55  Sol.  Jo.  461— C.  A. 

VIII.  LIEN. 

18.  Mortyaye— ■Retainer  hy  Trnstee  for  Dchrn- 
furc-liolders  —  Truat  Peed  —  Costs  incurred 
jirior  to  Execution  of  Peed — Claim  l>y  Pehen- 
fu re-holder.'] — A  company  determined  to  issue 
mortgage  debentures  to  be  secured  by  a  trust 
deed,  and  a  trustee  was  proposed*  The  pro- 
posed trustee,  who  on  the  execution  of  the 
trust  deed  became  the  trustee  for  the  de- 
benture-holders, retained  a  solicitor  to  act  foi 


him  in  connection  with  the  trust  (the  com- 
pany being  represented  by  another  solicitor), 
and  under  this  retainer  the  solicitor  investi- 
gated the  title  of  the  trust  property  and  ap- 
proved the  trust  deed  on  behalf  of  the  trus- 
tee :  — 

Held— that  the  solicitor  was  entitled,  both 
as  against  the  trustee  and  as  against  the  de- 
benture-holders, to  a  lien  on  the  trust  deed 
for  all  costs  properly  incurred  in  relation  to 
the  trust,  notwithstanding  that  they  were  in- 
curred before  the  execution  of  the  deed. 

Decision  of  Eady,  J.  (104  L.  T.  249  ;  55  Sol. 
Jo.    349)   aflirmed. 
In    re   Dee    Estates,    Ld.,   Wright   v.    Dee 

[Estates,  Ld.,  [1911]  2  Ch.  85  ;   80  L.  J. 

Ch.  461  ;   104  L.  T.  903  ;  55  Sol.  Jo.  424  ; 
18  Manson,  247— C.  A. 

19.  Property  Pecovered — Arbitration — Claim 
hy  Company  —  Winding-up  —  Continuance  of 
Jrhifriitinn  —  Compromise —  Costs  Prior  to 
Li////itlii/io/i, —  Costs  of  Estahlishing  Petaincr  hy 
Liijiiiihitors.'] — A  limited  company  employed  a 
solicitor  to  establish  a  claim  in  an  arbitratiiwi. 
Pending  the  arbitration  the  company  went  into 
liquidation,  and,  shortly  after,  the  solicitor  with 
the  sanction  of  both  liquidators  compromised  the 
claim  for  £29  which  was  paid  to  him  and 
credited  to  the  liquidators. 

Held,  that  as  the  £29  was  recovered  by  the 
exertions  of  the  solicitor  in  the  arbitration  he 
had  a  common  law  lien  thereon  for  his  costs  of 
recovery,  including  the  costs  incurred  prior  to 
the  liquidation. 

Jones  V.  Turnhull  ( (1837)  2  M.  &  W.  601), 
Emden  v.  Carte  ((1881)  19  Ch.  D.  311)  and 
Guy  V  Ckurchill ((iSSl)  35  Ch.  D.  489)  (bank- 
ruptcy cases)  ;  and  J«  re  Massey  ((1870)  L.  R 
9  Eq.  367)  and  I?i  re  Porn  ([1900]  2  Ch.  433) 
(company  cases)  applied. 

Held  also — that  the  solicitor's  lien  extended 
to  the  costs  of  establishing  his  retainer  against 
one  of  the  liquidators  who  disfDuted  it. 

Pi  re  mil  (_{1886^   33  Ch.  D.  266)    applied. 

In  ee   Meter  Cabs,  Ld.,    [1911]   2  Ch.  557; 

[105  L.  T.  572  ;  56  Sol.  Jo.  36— Eady,  J. 

IX.  MISCONDUCT. 

See  also  Trusts,  Nos.  5,  6. 

20.  Professional  JIiscondi(ct  —  Ahettiny  the 
I'uhlication  of  False  Informathni  purportiny  to 
come  from  Convict  under  Sentence  of  Peath 
—Solicitors  Act,  1888  (51  &  52  Vict.  c.  65), 
s.  13.] — The  jurisdiction  of  the  Court  to 
punish  a  solicitor  for  misconduct  is  not  con- 
fined to  cases  in  which  he  may  have  been 
acting  in  the  course  of  his  professional  prac- 
tice ;  it  has  power  to  punish  him  if  he  has 
been  guilty  of  dishonourable  conduct  wliich 
makes  him  unfit  to  be  a  member  of  an 
honourable  profession  and  an  officer  of  the 
Court,  or  which  would  be  sufficient  to  prevent 
his  admission  as  a  solicitor. 

The  respondent,  in  the  capacity  'of  legal 
adviser  to  a  convict  mider  sentence  of  death, 
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IX.  Misconduct — Continued. 
Wiis  pcriniUcd  to  visit  the  convict  iu  prison. 
In  abuse  of  the  privilege  thus  extended  to 
him  he  aided  and  abetted  the  qditor  of  a 
newspaper  to  disseminate  in  his  journal  false 
information  in  the  form  of  a  letter  purport- 
ing to  emanate  from  and  to  be  written  by 
the  convict  although,  as  the  respondent  knew, 
no  such  letter  in  fact  existed  ;  and  he 
further  published  or  permitted  to  be  published 
other  false  statements  relating  to  the  same 
matter  knowing  them  to  be  false. 

IIkld,  that  the  respondent  had  been  guilty 
of  professional  misconduct  within  the  mean- 
ing of  the  Solicitors  Act,  1888. 
In  ee  'A  Solicitor,  Ex   parte  Law   Society 

[No.  25),  127  T.  L.  R.  535;  55  Sol.  Jo.  470 
— Div.  Ct. 

21.  Attempt  tu  Ohtaln  Information  from  Boolts 
of  a  Compnnii — Offer  of  Remuneration  to  Com- 
panies Servant.'] — A  solicitor  who  endeavours 
to  obtain  information  as  to  unclaimed  stocks 
and  dividends  of  a  company  by  an  (jiler  td 
retnunerate  a  subordinate  servant  of  that  com- 
pany, in  return  for  the  information  desired,  is 
guilty  of  professional  misconduct. 

In    re    C,  a   Solicitor.    Ex    parte    Law 
[Society,  56  Sol.  Jo.  93— liiv.  Ct. 

22.  Interest  in  Deht-colleeting  Company — 
Company  Adjunct  to  Solicitor's  Business — 
Remuneration  by  Percentage  of  Belts  Recovered 
— Cliamjierty.'] — It  is  professional  misconduct 
for  a  solicitor  to  carry  on  a  debt-collecting 
company  as  an  adjunct  to  his  practice  as  a 
solicitor,  and  the  receipt  by  him,  through  the 
agency  of  such  company,  of  a  percentage  upon 
debts  recovered  is  champertous. 

In  re  a  Solicitor,  Ex  parte  Law  Society, 

[1911]  W.  N.    227  ;    28  T.  L.  R.  50  ;    56  Sol. 

Jo.  92— Div.  Ct. 

23.  Mixing  Client's  Money  with  Solicitor's  in 
Bankiftg  Account.] — Observations  by  Darling,  J., 
as  to  the  practice  of  a  solicitor  mixing  up  the 
money  of  a  client  with  his  own  money. 

In  re  a  Solicitor,  Ex  parte  Law  Society, 
[28  T.  L.  R.  59— Div.  Ct. 

24.  Partnership  luith  Unqualified  Persons — 
"  Touting  "  Amongst  Prisoners.]  —  A  solicitor 
purported  to  act  for,  and  subsequently  to 
employ,  unqualified  persons.  He  allowed  them 
to  carry  on  a  business  in  his  name,  in  the  course 
of  which  they  solicited  money  from  the  friends 
of  prisoners,  and  obtained  permission  to  see 
prisoners  awaiting  trial,  with  offers  of  legal 
assistance.  The  solicitor  exercised  no  supervision 
over  them,  but  received  various  sums  as  his  share 
of  profits. 

Held — that  the  solicitor  was  guilty  of  pro- 
fessional misconduct. 

In   re    D.,   a    Solicitor,    Ex    parte   Law 
[Society,  56  Sol.  Jo.  93— Div.  Ct. 


X.  PRACTICE. 

(No  paragraphs  in  this  vc 


1.  of  the  Digest.] 


XI.  SOLICITOR  TRUSTEE. 

25.  Solicitor- Kreciitor  —  lu.'iolnvit  K'i/ate  — 
Admi/iisfra/io/i.  Art  ion— Pro/if  Costs.]  ~A  soli- 
citor who  is  sole  executor  and  trustee  of  a  will 
is  not  entitled,  if  the  estate  is  found  to  be 
insolvent,  to  his  costs  of  defending  an  adminis- 
tration action  in  person,  nor  to  any  other 
costs,  except  his  out-of-pocket  expenses,  even 
though  the  will  contained  a  clause  empower- 
ing him  to  make  professional  charges,  and  the 
order  in  the  action  on  further  consideration 
directed  the  costs  of  the  defendant  to  be  taxed 
as  between  solicitor  and  client  and  retained 
by  him  out  of  the  balance  due  from  him. 

In  re  Shuttleworth,  Lilley  v.  Moore,  55 
[Sol.  Jo.  366— Joyce,  J. 

XII.  UNDERTAKINGS. 

See  also  Practice,  No.  33. 

26.  Undertaking  to  Pay  Moneij — Uinh'rtaliing 
given  to  Person  not  a  Client-  Xn  lajd!  Pro- 
ceedings Pendijig  and  no  Miscunduct  an  Part 
of  Solicitor — .lurisdiction  of  Court  to  Enforce 
Undertaltin/i  hy  Summary  Order.] — The  Court 
has  jurisdiction  to  enforce  by  a  summary  order 
an  undertaking  given  by  a  solicitor  to  repay  a 
sum  of  money  received  by  him  iu  his  capacity 
as  a  solicitor,  although  the  person  to  whom  the 
undertaking  was  given  was  not  the  client  of 
the  solicitor,  and  there  were  no  legal  proceed- 
ings pending  when  the  undertaking  was  given, 
and  there  is  no  misconduct  on  the  part  o£  the 
solicitor.  When  a  solicitor  in  the  course  of 
business  which  he  is  conducting  for  a  client 
with  a  third  party  in  the  way  of  his  profession 
gives  to  that  third  party  an  undertaking  inci- 
dental to  that  business,  his  undertaking  is  one 
which  is  given  by  him  in  his  capacity  as  a  soli- 
citor, and  may  be  enforced  by  summary 
remedy. 

Peart  v.  Busliell  ((1827)  2  Sim.  88)  ar(l  dictum 
of  Lawrence,  J.,  in  J«   re  a  Solicitcr   F.v  pwte 
Rales  ([1907]  2  K.  B.  539)  not  followeii. 
United    Mining    and    Finance    Corpora- 

[tion,  Ld.  v.  Becher,  [1910]    2  K.  B.  296  ; 

79  L.  J.  K.  B.  1006  ;  103  L.  T.  65— Hamilton,  J. 

On  appeal  the  matter  was  disposed  of  without 
any  decision  by  the  C.  A.  on  the  above  questions 
of  law  and  practice  ([1911]  1  K.  B.  810  ;  80 
L.  J.  K.  B.  686— C.  A.). 

XIII.  UNQUALIFIED  PERSONS. 

[Xo  paragraphs  iu  tlii.s  vol.  ul  the  Dige.st.] 


SOUTH  AUSTRALIA. 

See  Dependencies  and  Colonies. 


SPECIFIC    PERFORMANCE. 

Sec  al-<o   Dependencies,  No.  37  ;    Sale 
ot"  Land,  Nos.  n,  7. 
1.  Sale   of  Land— Conduct   of   Vendor.]— In 
March,   1904,  the  defendants  agreed   to  pur- 
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Specific  Performance —  Continued. 
chase  land  for  a  public  purpose,  subject  to 
certain  consents  being  obtained,  which  were  in 
fact  obtained  in  May,  1906.  In  April,  1905, 
the  vendor  wrote  :  "  After  the  expiration  of 
the  period  named  "  for  completion  "  I  shall  not 
consider  myself  bound  by  any  agreement,  but 
shall  dispose  of  the  lots  as  1  may  think  lit." 
And  in  June,  1906,  he  wrote  :  "  The  com- 
missioners have  most  vcxatiously  delaj'^ed 
necessary  procedure  for  upwards  of  two  years. 
I  therefore  wish  them  clearly  to  understand 
that  I  shall  not  consent  to  extend  the  time  of 
settlement  for  one  day." 

Held — that  the  vendor  had  not  debarred 
himself  from  asking  for  specific  performance 
of  the  contract. 

Royou  V.  Paul  ((1858)  28  L.  J.  Ch.  555) 
distinguished. 

Decision  of  High   Court  of   Justice   of   the 
Isle  of  Man  reversed. 
Laughton  v.   Commissioners  of  Port  Erin, 

[1910]  A.  C.  565  ;  80  L.  J.  P.  C.  73  ;   103 
L.   T.    148— P.   C. 

2.  Sale  of  Land  —  Default  of  Purclia.wr — 
Forfeiture  of  Dapout — Bescisxion  if  Contract — 
For  Oh  of  Order. ^\ — The  defendant  entered  into  a 
contract  with  tlie  plaintiff  to  purchase  certain 
freeholds  and  paid  a  deposit  on  the  usual  condi- 
lions  as  to  forfeiture  of  deposit  and  resale  on 
failure  to  complete.  The  defendant  having 
failed  to  complete,  the  plamtiff  obtained  the 
usual  judgment  for  specific  performance.  After 
the  date  for  specific  performance  had  expiral 
without  completion,  the  plaintiff  moved  that  the 
contract  might  be  rescindetl  and  the  deposit 
forfeited,  and  did  not  ask  for  an  order  to  resell, 
but  for  a  declaration  that  the  defendant  had 
abandoned  his  contract. 

Neville,  J.,  declined  to  make  a  new  form  of 
order  or  to  make  the  declaration  askeil  for,  but 
allowed  an  order  in  this  form  : — The  defendant 
having  failed  to  complete  his  purchase,  declare 
the  deposit  forfeited  and  rescind  the  contract. 
Jones  v.  Burnell,  [1911]  W.  N.  1.53  ;  131  L.T. 
[Jo.  219  ;  46  L.  J.  N.  C.  416— Neville,  J. 

3.  Contract — Option — Withdrawal  bij  Con- 
duct^Conimimication  by  Third  Parties — Rela- 
tion hack  of  Accepta?ice  —  Frior  Equity— 
Specijie  Performance  or  Damagen.'] — The  de- 
fendant made  the  plaintiff  an  offer,  to  remain 
open  for  seven  days,  of  the  lease  of  the  defend- 
ant's premises.  The  defendant  the  next  day 
agreed  to  let  the  premises  to  li.  The  iilaintiff 
purported  to  exercise  the  option  within  the  seven 
days,  and  claimed  specific  performance  of  the 
alleged  contract  as  from  the  date  of  the  defend- 
ant's offer. 

Held — that,  there  being  sufficient  evidence 
of  notice  received  by  the  plaintiff  of  acts  incon- 
sistent with  the  granting  of  the  lease  by  the 
defendant  to  the  jilaintiff,  the  offer  of  the 
defend.ant  had  been  withdrawn  and  was  not  a 
continuing  offer  to  the  date  of  acceptance  by  the 
defendant,  but  that,  if  it  had  been,  11. having  no 
notice  before  he  entered  into  the  agreement  to 
take  the  lease  of  the  plaintiff's  rights,  li.  would 


have  a  prior  equity,  and  (he  iilaintiff  would  not 
have  been  entitled  to  s|iecific  perfurinance. 
Cartwright    (;.  HootiSTOEL,  105  L.  T.  628— 

[Eve,  J. 


SPIRITS. 


See  Food  and  Drugs;    Intoxicating 
Liquors  ;  Kevenue. 


SPORT  AND   SPORTING. 


Fisheries,  11.  ;  Game  ;  Landlord 
and  Tenant. 


STAMPS      AND 
DUTIES. 

See  Revenue. 


STAMP 


STATUTES. 


I.  Construction     . 

II.  Eetrospective  Operation 
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See  also  Contract,  No.  12  ;  Death 
Duties,  No.  4  ;  Distress,  No.  4  ; 
Food,  No.  3  ;  Husband  and  Wife, 
No.  3  ;  Landlord  and  Tenant, 
No.  16;  Limitation  of  Actions, 
No.  1  ;  jVIaster  and  Servant, 
No.  40.    . 

I.  CONSTRUCTION. 

1.  Interpretation —  Usage.  ] — As  against  a  plain 
statutory  enactment  no  usage,  however  long 
continued,  can  prevail. 

Lord  Advocate  v.  Walker  Trustees,  [1911] 

rW.  N.  245  ;  28  T.  L.  II.  101  ;  49  Sc.  L.  R.  73 

— H.  L.  (Sc.) 

See  S.  C,  Scottish  Law,  No.  2. 

2.  Comtruction—Scotti.^h  Decision  on  Similar 
Point.'\—ln  a  case  arising  on  the  construction  of 
a  statute  equally  applicable  to  England  and 
Scotland,  it  is  the  duty  of  an  English  Court  of 
first  instance  to  follow  an  unanimous  decision  of 
the  Court  of  Session. 

In  re  Hartland,  Banks  v.  Hartland,  [1911] 

ri  Ch.  459  ;  80  L.  J.  Ch.  305  ;   104  L.  T.  490  ; 

55  Sol.  Jo.  312— Eady.  .1. 

3.  riiiKite  from  PuhJir  Act  Iiicorporalrd  in 
Friratc  Act—Ffcct  of  Suhsrqurnt  Jl>pcal  of 
Public  ylr^]- Where  a  clause  from  a  public  Act 
has  been  incorporated  with  and  fortus  part  of  a 
private  Act,  that  part  of  the  private  Act  is  not 
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I.  Construction — Cinitinurd. 

rc|H:!il(Ml  by  the  mere  repeal  ,sLib,sec|iiciitly  ol'  tlic 

public  Act. 

Jenkins  r.  (iiiicAT   CIentiial    Uy.  Co.,  [1!)12] 

[1  K.  B.  1  ;    SI  L.  J.  K.  15.  21  ;   |  li)ll]    W.   N. 

21(;  ;  2.S  T.  L.  i;.  (il— Lord  Coleridge,  J. 

II.  RETROSPECTIVE  OPERATION. 

See  OniMiNAL  Law,  No.  44  ;  Landlokd 
AND  Tenant,  No,  16, 


STATUTE    OF    FRAUDS. 

See  Contract  ;    Evidence  ;    Sale  of 
Goods  ;  Sale  of  Land. 


STATUTE    OF   LIMITA- 
TIONS. 

See    Limitation    op    Actions;     Real 
Property  and  Chattels  Heal. 


STATUTE    OF    USES. 

See  Real  Peoperty  and  Chattels 
Real  ;  Settlements  ;  Trusts  and 
Trustees  ;  Wills, 
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STOCK   EXCHANGE. 

I.  Rules  and  Customs    ,. 

[No  paragrajjlis  in  this  vol.  of  the  Uige.st.] 

II,  Brokers  and  Clients, 

{a)  In  General    ,        ,        ,        . 

(&)  Carrying  Over 

[No  paragraph.s  in  this  vol.  of  tlio  Digest.] 

(^)  Closing  Accounts  . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(r^)  Defaulting  Brokers 

[No  paragraphs  in  tliis  vol.  of  tlie  Digest.] 


I.  RULES  AND  CUSTOMS,  i 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  BROKERS   AND   CLIENTS. 

(a)  In  General. 

1.  Broker  and  Client—General  Lien — Law 
of  Seofland.'\ — Stockbrokers  who  have  received 
transfers  of  stock  or  shares  for  delivery  to  a 
customer  have  by  the  law  of  Scotland  a 
general  lien  on  these  transfers  for  the  balance 
due  to  them  by  the  customer. 

The  appellants,  stockbrokers  in  Edinburgh, 
claimed  to  retain  in  their  bands  an  uncomi- 
pleted  transfer  of  shares  purchased  and  paid 
for  by  the  respondent  until  a  claim  by   the 


ajipellants  arising  out  of  a  subsequent  trans- 
action between  them  and  the  respondent  was 
satisfied. 

Held — that  the  appellants  as  stockbrokers 
had  a  general  lien  on  the  transfer  in  question 
imtil  the  claim  against  the  respondent  was 
satisfied, 

Decision  of  Ct.  of  Sess.   ([1911]  S.  C.  209; 
48  Sc,  L,  R.  Ill)  reversed. 
John  D.  Hope  &  Co.  v.  Glendinning,  [1911] 

[A.  C.  419  ;  SO  L.  J.  P.  C.  193  ;  48  Sc.  L.  R. 
775— H.  L.  (Sc). 

(b)  Carrying  Over, 

[No  iMiagraplis  in  this  vol.  of  the  Digest.] 

(c)  Closing  Accounts. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(d)  Defaulting  Brokers, 

[No  paragraphs  in  tliis  vol.  of  the  Digest.  ] 


STOPPAGE   IN   TRANSIT. 

See  Carriers;  Sale  op  Goods;  Ship- 
ping and  Navigation, 


STREETS. 


See  Highways,  Streets  and  Bridg 
Metropolis,  IX, 


STREET   BETTING. 

See  Gaming  and  Wagering. 


STREET   RAILWAYS. 

See  TRAMWAY'S  AND  LiGHT  RAILWAY'S. 


STREET  TRAFFIC. 

I.  Hackney  Carriages 

II.  Motor  Cars. 

(«)  Offences. 

(i.)  Drivinr/  and  Speed 
(ii.)  lieijht ration  and  Licen 

sing     . 
(iii.)    Use  and  Const rnetion     . 
(iv.)  Miseella iieous 
(Z»)  Appeals      .... 
(p)  Royal  Parks       ... 

III.  Miscellaneous       .        .        .        , 
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Sec  also  Metropolis,  Nos.   11,  12,  13; 
Negligence,  No.  16. 


I.  HACKNEY   CARRIAGES. 

See     Local      Government, 
Revenue,  No.  4. 


No.     7  ; 
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STREET   TRAFFIC. 


II.  MOTOR  CARS. 


See  also  Master  and  Servant,  No. 
126;  Metropolis,  Nos.  11,  12,  13; 
Revenue,  No,  5. 

(a)  Oflfences. 

See  also  MAGISTRATES,  No.  18. 

(i.)  Briving  and  Speed. 

See  also  Nos.  4,  6,  infra. 

1.  Exceeding  Speed  Limit  —  Warning  as  to 
•  ^'Traps'' — Warning  Briver — Ohst riu'timi  of 
Police  —  Prevention  of  Crimes  {Jmr/uli/ir/,/) 
Act,  188.5  (48  &  49  Vict.  c.  75),  s.  2~Motor 
air  Act,  1903  (3  Edw.  7,  c.  36),  .v.  9  (1).]— 
The  employee  of  an  association  of  motor  car 
owners,  who  is  stationed  on  a  highway  for  the 
purpose  of  warning  the  drivers  of  motor  cars 
belonging  to  members  of  the  association  that 
they  are  approaching  a  measured  distance  over 
which  police  oflScers  intend  to  take  the  speed  of 
the  cars,  and  who  accordingly  does  give  such 
warning  to  the  drivers  of  such  motor  cars, 
which  at  the  time  of  the  warning  are  being 
driven  at  a  rate  of  speed  exceeding  twenty 
miles  an  hour,  contraiy  to  sect.  9,  sub-sect.  1, 
of  the  Motor  Car  Act,  1903,  the  result  of  the 
warning  being  that  the  cars  are  slowed  down 
and  pass  through  the  measured  distance  at  a 
speed  not  exceeding  twenty  miles  an  hour,  is 
guilty  0(f  the  offence  of  wilfully  obstructing  the 
police  in  the  execution  of  their  duty,  contrary 
to  sect.  2  of  the  Prevention  of  Crimes  (Amend- 
ment)  Act,   1885. 

Bastahle  v.  Little  ([1907]  1  K.  B.  59)  dis- 
tinguished. 
Betts  v.  Stevens,  [1910]  1  K.  B.  1  ;    79  L.  J. 

[K.    B.    17  ;     101    L.    T.    564  ;     73    J.    P. 

48G  ;    2G  T.  L.  E.  5  ;    22  Cox,  C.  C.  187  ; 
7  L.   G.  R.   1052— Div,   Ct. 

2.  Exceeding  Speed  JAmit  —  Previous  Con- 
rictions — Proof — No  Appearance  in  Person — 
Evidence  of  Identity  —  Prevention  of  Crimes 
Act,  1871  (34  &  35  Vict.  e.  112),  s.  18  — 
Motor  Car  Act,  1903  (3  Edw.  7,  c.  36),  ss.  3, 
4,  9.] — On  the  hearing  of  an  information 
against  the  appellant  L.  W.  B.  M.,  of  R.  Street 
Chambers,  St.  James',  for  having  di-iven  a 
motor  car  on  a  public  highway  at  a  speed  ex- 
ceeding twenty  miles  an  hour  contrary  to 
sect.  9  of  the  Motor  Car  Act,  1903,  he  did  not 
appear,  but  was  represented  by  counsel,  and 
the  justices  held  that  the  otfence  had  been 
proved.  At  an  adjourned  hearing  for  the  proof 
of  previous  convictions,  of  which  notice  was 
given  to  the  appellant's  counsel,  the  appel- 
lant was  not  present,  but  was  again  represented 
by  counsel.  Evidence  was  then  given  that  a 
person  Ijearing  the  name  L.  W.  B.  M.,  of 
ChoLsea,  and  L.  W.  B.  M.,  of  R.  Street,  St. 
James',  being  the  same  person,  had  twice  been 
convicted  for  exceeding  the  speed  limit  at 
C;  and,  further,  that  a  person  of  the  name 
L.  M.,  of  R.  Street  Chambers,  St.  James's 
Street,  had  been  convicted  at  B.  for  the  same 
offence.  Evidence  was  also  given  by  the  regis- 
tration officer  of  the  London  County  Council 
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that  a  person  of  the  same  name  and  address 
as  the  appellant  held  a  licence,  No.  5080,  at 
all  material  times,  and  thereupon  evidence  was 
admitted  that  when  the  licence  was  produced 
by  the  person  driving  the  car  at  B.  it  bore 
the  same  number,  5080,  and  that  it  had  been 
issued  by  the  London  County  Council. 

Certified  copies  of  each  of  the  three  con- 
victions were  produced,  but  no  notice  to  pro- 
duce his  licence  had  been  served  upon  the 
appellant. 

The  justices  were  of  opinion  that  there  was 
legally  admissible  evidence  before  them  that 
the  appellant  was  the  person  mentioned  in 
the  three  certified  copies  of  convictions. 

Held — that  there  was  'evidence  upon  which 
the  justices  could  act. 

The  word  "  proof  "  in  sect.  18  of  the  Pre- 
vention of  Crimes  Act,  1871,  does  not  mean 
conclusive  proof,  but  evidence  upon  which  a 
jury  might  act. 

Martin  v.  White,  [1910]  1  K.  B.  666  ;    79 

[L.  J.  K,  B.  553;   102  L.  T.  23;   74  J.  P 

106;   26  T.  L.  R.  218  ;  22  Cox,  C.  C.  236; 

8  L.   G.   R.   218— Div.   Ct. 

3.  ludorsevicnt  of  Licence — Ai)i>ral— Jurisdic- 
tion—Modi  firat  ion  of  Sentence-  Hcniornl  of 
Endorsement — Summary  Jurisdiction  ( Smtland') 
Act,  1908  (8  Edw.  7,  c.  65),  .<;.  7a— Motor  Car 
Act,  1903  (3  Edw.  7,  e.  36),  ss.  1,  4  (l).l— On 
conviction  of  driving  a  motor  car  at  a  speed 
which  was  dangerous  to  the  pubhc,  the  sheriff- 
substitute  ordered  the  licence  of  the  accused  to 
be  indorsed. 

Held— that  the  High  Court  of  Justiciary  had 
no  power  to  modify  the  sentence  by  removing 
the  indorsement  on  the  licence  while' letting  the 
conviction  stand. 

Cromwell  r.  Renton,  [1911]  S.'  C.  (J.)  86  ;  48 
[Sc.  L.  R.  823— Ct.  of  Justy. 

(ii.)  Registration  and  Licensing. 

4.  User  at  Mght  without  Rear  Light — Co>i- 
viction  —  Indorsement  of  Licence  —  Offence  in 
Connection  with  Briving — Motor  Car  (^Registra- 
tion and  Licensing^  Order,  1903,  art.  11 — Motor 
Car  Act,  1903  (3  Edw.  7,  c.  36),  ss.  2  (4), 
4  (1)  (c),  (2).]—  Sect.  4  of  the  Motor 
Car  Act,  1903,  provides  that  any  Court  before 
whom  a  person  is  convicted  of  an  offence  "  under 
this  Act  or  of  any  offence  in  connection  with 
the  driving  of  a  motor  car"  shall  cause  par- 
ticulars of  the  conviction  to  be  indorsed  on  his 
licence  ;  and  failure  to  produce  a  licence  for  the 
purpose  of  indorsement  is  made  an  offence. 

The  respondent  having  been  convicted  of  using 
a  motor  car  at  night  on  a  public  highway 
without  having  a  lamp  burning  on  the  back  of 
the  car  as  required  by  art.  II  of  the  Jlotor 
Car  (Registration  and  Licensing)  Order,  1903, 
was  called  upon  to  produce  his  licence  for  the 
purposes  of  indorsement,  and,  having  failed  to  do 
so,  he  was  charged  with  tlie  commission  of  an 
offence  under  sect.  4  of  the  Act  of  1903.  The 
justices  dismissed  the  charge. 

Held— that  the  respondent  should  have  hcv.n 
convicted,  as  the  offence  of  which  he  had  been 
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ir.  JHotor  Ca.YB—Contin-ued. 

coiivicteil  was  an  offence  under  the  Motor  Car 

Act,  VMS. 

Held,  further,   by  Lord  Alverstone,   C.J., 
and  Avory,  J.,  that  it  was  also  an  offence  in 
connection  with  the  driving  of  a  motor  car. 
Brown  v.  Crossley,  [1911]  1  K.  B.  603  ;  80 

[L.  J.  K.  B.  478  ;  104  L.  T.  429  ;  75  J.  P.  177  ; 
27  T.  L.  11.  194  ;  9  L.  G.  R.  194— Div.  Ct. 

6.  Siisjie)i:iio>i  of  Licence — J'J.i'ce/ts/'vc  Speed  — 
Aofice  iif  Appeal — Comnienccmoif  of  Period  of 
Suspeimon— Motor  Car  Act,  1903  (3  Edw.  7, 
c.  36),  s.  4  (4).]— The  appeUant  was  sum- 
moned for  exceeding  the  speed  limit  of  twenty 
miles  per  hour  fixed  by  the  Motor  Car  Act, 
1903,  and  he  pleaded  guilty.  He  was  convicted 
and  fined  and  his  licence  was  ordered  to  be 
suspended  for  three  months.  The  appellant 
appealed  to  quarter  sessions,  but  his  appeal 
was  .struck  out  on  the  ground  that,  as  tha 
appellant  had  pleaded  guilty,  quarter  sessions 
had  no  jurisdiction  to  hear  the  appeal. 

At  a  date  whicli  was  more  tlian  three  months 
after  the  conviction,  but  less  than  three  months 
after  the  appeal  came  on  to  be  heard  at  quarter 
sessions,  the  appellant  was  seen  driving  a  motor 
car  and  was  summoned  for  doing  so  without 
being  licensed. 

Held — that  the  appellant  was  duly  licensed, 
as  the  period  of  suspension  of  his  licence  com- 
menced to  run  at  the  date  of  his  conviction, 
and  the  operation  of  the  order  of  suspension 
was  not  deferred  by  the  notice  of  appeal. 
KiDNER  V.  Daniels,  102  L.  T.  132  ;  74  J.  P. 

[127  ;     22    Cox,    C.    C.    276  ;     8    L.    G.    R. 
159— Div.  Ct. 

(iii.)  -Use  and  Construction. 

6.  Failure  to  Carry  Lamp — Offence  "?«  Con- 
nection loith  tlie  Driving  of  a  Motor  Car'' — 
Indorsement  of  Licence — 3Iotor  Car  (Use  and 
Co7istruetion)  Order,  1904,  art.  2  (1^— Motor 
Car  Act,  1903  (3  Edw.  7,  c.  36),  s.  4.]— Failure 
on  the  part  of  the  person  in  charge  of  a  motor 
car  to  have,  as  required  by  art.  2  (7)  of  the 
Motor  Car  (Use  and  Construction)  Order,  1904, 
a  lamp  on  the  extreme  right  or  off-side  of  the 
car  so  as  to  exhibit,  during  the  period  between 
one  hour  after  sunset  and  one  hour  before  sunrise, 
a  white  light  visible  within  a  reasonable  distance 
in  the  direction  towards  which  the  car  is  pro- 
ceeding is  an  offence  "  in  connection  with  the 
driving  of  a  motor  car"  within  sect.  4  of  the 
Motor  Car  Act,  1903,  and  a  conviction  for  that 
offence  may  therefore  be  indorsed  on  such 
person's  licence 

Ex  PARTE  Symes,  [1910]  W.  N.  219  ;  103  L.  T. 

[428  ;    7.5  J.  P.  33  ;  27  T.  L.  II.  21  ;    22  Cox, 

C.  C.  346  ;  9  L.  G.  K.  154— Div.  Ct. 

7.  Ohstruction  of  Ilighioay — Offence  in  Con- 
viection  loitk  the  Driving  of  a  Motor  Car — 
Liahility  to  Indorsement  —  Motor  Car  Act, 
1903  (3  Edw.  7,  c.  36),  s.  4  (1),  (2')— Motor 
Cars  QUse  and  Const  rnction')  Order,  1904, 
art.  4  (2). — The  driver  of  a  motor  car,  after 
unloading    goods    in    one    of    the    principal 


thoroughfares  of  a  town,  left  the  car  end- 
wise against  the  kerbstone  whilst  he  was  de- 
livering goods  in  other  parts  of  the  town. 
He  was  convicted  of  allowing  the  motor  car  to 
stand  on  the  highway  so  as  to  cause  an  un- 
necessary obstruction  thereof  contrary  to 
art.  4  (2)  of  the  Motor  Cars  (Use  and  Con- 
struction) Order,  1904. 

Held — that  the  driver  had  not  been  con- 
victed of  an  offence  in  connection  with  the 
driving  of  a  motor  car  within  the  meaning 
of  sect.  4',  sub-sect.  1,  of  the  Motor  Car  Act, 
1903,  so  as  to  make  it  obligatory  upon  him, 
under  sect.  4,  sub-sect.  2,  of  tie  same  Act, 
to  produce'his  licence  within  a  reasonable  time 
for  the  purposes  of  indorsement. 
R.    V.   Justices  of   Yorkshire   (West   Rid- 

[ING),  Ex  PARTE  SlIACKLETON,  [1910]  1 
K.  B.  439  ;  79  L.  J.  K.  B.  244  ;  102 
L.  T.  138  ;  22  Cox,  C.  C.  280  ;  sub  nom. 
R.  V.  Beaver  and  Armstrong,  &c.,  74 
J.  P.  127  ;    8  L.  G.  R.  163— Div.  Ct. 

8.  Lights — Identification  Plate  not  Illuminated 
— Pesponsibility  of  Owners  for  Omission  ly  Servant 
—Motor  Car  (Pet/istrafion  and  Liccnshi!/)  Order, 

1903,  a)-t.  11.]— Tlie  appellants,  am(i(..r-cal,  r„iii- 
pany,  were  charged  with  aiding  and  abt'ttiiig  nuc 
of  tlieir  drivers  in  committing  an  offence  under 
the  Motor  Car  Acts,  1896  and  1903.  At  the 
hearing  it  was  found  that  the  driver  in  ques- 
tion was,  driving  one  of  the  appellants'  motor- 
cabs  more  than  one  hour  after  sunset  with- 
out having  the  identification  plate  at  the 
back  of  the  cab  illuminated  ;  that  the  lamp 
was  hanging  too  low  and  was  showing  a  light 
beneath  the  plate  ;  that  a  proper  bracket 
was  provided  on  which  to  hang  the  lamp  ; 
and  that  it  was  the  duty  of  the  appellants' 
foreman  to  see  that  the  cabs  went  out  all 
right.  The  appellants  contended  that  the 
driver  must  have  token  the  lamp  from  another 
cab,  but  of  this  there  was  no  evidence.  The 
stipendiary  magistrate  convicted  the  appel- 
lants on  the  ground  that  there  was  careless- 
ness on  their  part  in  not  seeing  that  a  proper 
lamp  was  fixed  on  the  cab. 

Held — that  an  appeal  from  the  conviction 
must  be  dismissed,  as  there  was  ample  evi- 
dence on  which  to  conclude  that  the  cab 
was  sent  out  by  persons  for  whom  the  appel- 
lants were  responsible  in  a  condition  which 
did  not  comply  with  the  law. 
Provincial    Motor    Cab    Co.    r.   Dunnino, 

[1909]  2  K.  B.  599  ;  78  L.  J.  K.  B.  822;   101 

L.  T.  231  ;    73  J.  P.  387  ;  25  T.  L.  R.  61G; 

7  L.  G.  R.  765  ;    22  Cox,  C.  C.   159— Div. 

Ct. 

9.  Hear)/  Motor  Car — 3/aa-iwnni  ^]'eil|hts — 
Over  Five  Tons  hut  vndcr  Seven  'J'ons^k.i-rrp- 
tion—Wclr/hf  Permissible  for  Trailcr^Locomo- 
tives  on  ilaihwags  Act,  1896  (59  &  GO  Vict. 
c.  36),  ss.  \  (1),  6  (I)— Locomotives  Act,  1898 
(61  &  62  Vict.  c.  2'J),  ss.  9  (1),  10— 3Iotor  Car 
Act,  1903  (3  Edw.  7,  c.  36),  s.  12  (^l)— Heavy 
Motor  Car  Order,  1904,  arts.  3,  4  (5).]— 
By   art.    3    of   the   Heavy   Motor   Car   Order, 

1904,  a  heavy   motor  car  may  be  used  on  a 
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II.  Motor  Caxs—Cimtiiiued. 
highway  if  its  weight  unladen  does  not  exceed 
five  tons,  or  if  its  weight  unladen  with  the 
weight  of  an  unladen  vehicle  drawn  by  it  does 
not  exceed  six  and  a  half  tons.  By  art.  4  (5) 
a  heavy  motor  car,  the  weight  of  which  un- 
laden exceeds  five  tons  but  does  not  exceed 
seven  tons,  and  which  had  been  registered 
before  Seiotember  1st,  190i,  may  be  used  on  a 
highway  provided  that  the  procedure  pre- 
scribed by  the  article  is  complied  with. 

Held — that  the  provision  in  art.  4  (5)  is 
an  .exception  from  the  provision  in  art.  3, 
and  that  the  limit  put  by  art.  3  on  the  com- 
bmcd  weight  of  a  motor  car  and  of  a 
vehicle  drawn  by  it,  does  not  apply  in  the 
case  of  motor  cars  which  come  under  art. 
4  (5),  and  in  regard  to  which  the  procedure 
prescribed  by  art.  4  (5)  has  been  complied 
with. 

Pilgrim  v.    Simmonds,  i05   L.    T.   241  •    75 
[J.  P.  427;    9  L.  G.  E.   966— Div.'  Ct. 

(iv.)  Misccllaneom. 
10.  Mark  Indicatliuj  ItcijUteycil  Numhcr—Slze 
of  Letters—  CoHcictioii—  LluhiUty  to  Indorse- 
ment—Motor Car  Act,  1903  (3  Edw.  7,  c.  36), 
ss.  2  (2),  (4),  4  (1),  7  {y)— Motor  Car  {Regis- 
tration and  Licensing^  Order,  1903.]  —  The 
offence  of  driving  on  a  public  highway  a  motor 
car  on  which  the  mark  indicating  the  regis- 
tered number  of  the  car  is  not  composed  of 
letters  and  figures  of  the  size  prescribed  by 
the  regulations  made  by  the  Local  Government 
Board  under  sect.  7  (1)  of  the  Motor  Car  Act, 
1903,  is  ^lot  merely  an  offence  against  the 
regulations,  but  is  an  offence  under  the  Act, 
and,  therefore,  a  conviction  for  such  an  offence 
is  the  subject  of  indorsement  under  sect.  4  CI) 
of  the  Act. 

R.  V.  Gill,  Ex  parte  McKim,  100  L,  T.  858; 

[73    J.    P.    290  ;     22    Cox,    C.    C.    118  ;    7 

L.  G.  E.  589— Div.  Ct. 

(b)  Appeals 

See  No.  5,  si/j/ra. 

(c)  Royal  Parks. 

11.  Il.r<pilatlons  Fixi/Kj  Limit  of  Speed— In- 
diirsniieitt  of  Licence — Forks  Jtci/nlafion  Act. 
1872  (35  &  36  Vict.  c.  15)— Motor  Car  Act, 
1903  (3  Edw.  7,  c.  36),  s.  4.]— Sect.  4  of  the 
Motor  Car  Act,  1903,  makes  it  obligatory  on 
the  Court  before  whom  a  person  is  convicted 
of  a  third  or  subsequent  offence,  consisting  of 
exceeding  the  ten-mile  limit  of  speed  fixed  for 
the  Eoyal  parks  by  the  rules  issued  on 
April  28th,  1904,  under  the  Parks  Regulation 
Act,  1872,  to  indorse  the  defendant's  licence 
with  the  particulars  of  the  conviction,  although 
those  rules  were  not  issued  until  after  the 
date  when  the  Motor  Car  Act,  1903,  came 
into  operation,  namely,  January  1st,  1904. 
R.  V.  Plowden,  [1909]  2  K.  B.  269;  78  L.  J. 

[K.  B.  733;    100  L.  T.  856;   73  J.  P.  266; 

25   T.    L.   R.   430  ;    22   Cox,   C.   C.    114  ;    7 
L.  G.  E.  584— Div.  Ct. 


III.  MISCELLANEOUS. 


12.  Bye-law— ComtrtictioJi,  —  "  Keejnng  "  a 
Carriage  "  on  the  Left  or  Near  Side  of  the 
Itoad"]—A  bye-law  provided  that "  if  any  person 
shall  drive  any  carriage  within  the  said  borough 
and  shall  not  keep  the  same  on  the  left  or  near 
side  of  the  road  in  any  street  in  passing  along 
the  same  except  in  cases  in  which  he  shall  have 
occasion  to  pass  any  other  carriage  or  of  actual 
necessity  or  some  sufficient  reason  for  deviation 
therefrom,"  he  should  be  liable  to  a  penalty. 

A  driver  drove  a  lurry  within  the  said  borough 
in  a  street  varying  from  29^  to  31  feet  in  width, 
in  which  was  a  double  set  of  tram  lines  over 
which  electric  cars  passed  every  two  or  three 
minutes.  The  th-iver  drove  his  lurry  along  the 
street  so  that  the  near  wheels  of  the  lurry  were 
about  10  feet  from  the  kerbstone,  the  ofi'  wheels 
being  a  few  inches  from  the  centre  of  the  road, 
but  never  over  the  centre  line  of  the  road.  There 
were  no  other  vehicles  in  that  part  of  the  road  at 
the  time,  and  the  driver  did  not  by  his  driving 
cause  any  obstruction  or  annoyance  or  incon- 
venience to  any  person  or  persons. 

Held— that  the  driver  had  not  contravened 
the  bye-law. 

Bolton  r.  Everett,  75  J.  P.  534  ;  9  L.  G.  R. 
[1052— Div.  Ct. 


SUBPGENA. 

See  Criminal  Law  and   Procedure 
Evidence. 


SUBROGATION. 

See  Equity. 


SUCCESSION   DUTY. 

See  Death  Duties. 


SUICIDE. 


Sec  Criminal  Law  and  Procedure. 


SUMMARY  JURISDICTION. 

See  Magistrates. 

SUNDAY  TRADING. 

See  Time. 


SUPER-TAX. 

See  Income  Tax,  No.  8. 
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SUPPORT. 

Sec  Damages;  Easements;  Mines, 

SURETY. 

See  Guarantee. 


TELEGRAPHS   AND   TELEPHONES. 


616 


SURGEONS. 

See   ]\lEI)ICINE  AND  PHARMACY. 


SWINE   FEVER. 


'tice  Animals. 


TAXATION. 

See  Death  Duties  ;  Income  Tax  ;  In- 
habited House  Duty  ;  Land  Tax  ; 

liEVENUE. 


TAXATION   OF  COSTS. 

See   Arbitration  ;    County    Courts  ; 

TrACTICE    and   rKOCEDURE  ;   SOLI- 

licitors,  etc. 


TELEGRAPHS   AND 
TELEPHONES. 

COL. 

I.  Telephones 615 

II.  Submarine  Cable         .        .        .616 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
See  aUo  Dependencies,  No.  30. 

I.  TELEPHONES. 

1.  Telej)hone  Co7npany — Using  Poles  undep 
Licence  frovi  Corporation — Hevocation — Threats 
—  Claim  of  Build  to  reiinn-e  Poles — Lijvnction.'] — 
A  telephone  company  were  using  poles  erected 
in  1887,  under  a  licence  from  a  corporation.  On 
October  lOtli,  11)10,  tlie  corporation  gave  the 
company  notice  to  remove  the  poles.  Arrange- 
ments having  been  made  with  the  Postmaster- 
General  for  an  underground  telephone  service 
after  January  1st,  1912,  when  the  Postmaster- 
General  was  to  take  over  the  company's  under- 
taking, the  corporation  desired  that  the  poles 
should  be  taken  down  before  December  27th, 
11)11.  If  taken  down  at  that  date  the  effect 
would  be  that  the  Postmaster-General  would  not 
be  liable  to  pay  the  company  for  the  poles.  The 
corporation  claimed  a  right  to  remove  the  poles, 
but  contended  that  'they  had  not  threatened  to 


remove   them,   and   they  refused    to   give   any 
undertaking  not  to  remove  the  poles. 

Held — that  the  corporation  must  be  restrained 
by  injunction  from  removing  or  interfering  witli 
t  he  poles. 
Dickens     v.     National    Telephone     Co., 

[National  Telephone  Co.  v.  Hythe  Cor- 
poration, 75  J.  P.  557— Eady,  J. 

11.  SUBMARINE  CABLE. 

[No  paragraphs  in  this  voh  of  tlie  Digest.] 


TENANT      FOR      LIFE     AND 

REMAINDERMAN. 

See  Rent-charges  and  Annuities  ; 
Settlements  ;  Trusts  and  Trus- 
tees; Wills. 


TENDER. 

See  Contract  ;  Money  ;  Mortgage, 


TESTAMENTARY 


CAPACITY. 


See  Wills. 


THAMES,   RIVER. 


See  Metropolis  ;  Shipping  and  Navi- 
gation ;  AVaters  and  Water- 
courses. 


THEATRES,    MUSIC-HALLS, 
AND  SHOWS. 


See  ((ho  Contract,  No. 

No.  2. 


Distress, 


1.  Ci)ie)i(((to(iraph — Licence  for  Mrhihition — 
Condition— y,'>tfo  he  Open  on  S((nd(ty—V(dhlit  if— 
C'(neiu((ioijr((ph  AetAWm  ('.)  Edw.  l^e.  :'.0),.v.s-.  1,'2.] 
— A  cuiinty  coinicil,  in  gTanting  a  licence  under 
sect.  2  of  tiie  Cinematograph  Act,  11)01),  for  a  cine- 
matograph exhibition,  may  lawfully  insert  a 
condition  therein  that  the  exhibition  shall  not 
be  opened  on  Sunday,  Good  Friday,  or  Christmas 
Day. 

London    County    Council   v.    Bermondsey 

[Bioscope  Co.,  [1911]  1  K.  B.  445  ;  80  L.  J. 

K.  B.  141  ;  103  L.  T.  760;  75  J.   P.  53;  27 

T.  L.  II.  141  ;  9  L.  G.  R.  79— Div.  Ct. 

2.  lloijdl  Albert  H((ll— Stage  Plays— Licence 
—Theaic^s  Act,  1843  (6  &  7  Vict.  c.  68,  s.  2.]  — 
Stage  plays  cannot  lawfully  be  performed  at 
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Theatres,  Music-Halls,  and  Shows— Continued. 
the  Albert  Kail  theatre  without  a  licence  from 
the  Lord  Chamberlain. 

Royal  Albeet  Hall  v.  London  County  Coun- 

[ciL,    104   L.    T.   891  ;    75   J.    P.    337  ;    27 

T.  L.  K.  362  ;  9  L.  G.  R.  626— Div.  Ct. 


THEFT. 

See  Criminal  Law  and  riioCEDURE. 
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TIME. 

I.  Computation  oi'^  Time    . 
IL    Sunday  Observance 

See  also  Practice,  No.  10. 

L   COMPUTATION  OF  TIME. 

See  Solicitors,  No.  4. 

II.  SUNDAY  OBSERVANCE. 

Set!  also  Theatres,  No.  1. 

1.  Sunday  Irading— Prosecution. -('<>ns,vit  of 
Chief  Officer  of  Police— Super  in  I  nnle, it  Ap- 
pointed to  Act  in  Absence  of  Chief  ConstoUe 
—  SiijHeiency  of  Consent  of  Superintendent  — 
Sundai/  Observation  Prosecution  Act,  1871  (31 
&  35  Vict.  0.  87),  ss.  1,  2,  and  Sched.]— By 
sect.  1  of  the  Sunday  Observation  Prosecu- 
tion Act,  1871,  no  prosecution  shall  be  taken 
against  any  person  for  any  offence  under  the 
Sunday  Observance  Act,  1677  (29  Car.  2,  c.  7), 
except  with  the  consent  in  writing  of  the 
chief  officer  of  police  of  the  police  district,  or 
of  two  justices  or  a  stipendiary  magistrate 
having  jurisdiction  in  the  place. 

IIeld— that  for  the  purpose  of  giving  such 
consent  the  chief  officer  of  police  is  a  persona 
dcsignaia,  and  the  consent  cannot  be  given 
by  the  police  officer  who  by  the  resolution  of 
a  conned  has  been  duly  appointed  to  act  in 
the  absence  of  the  chief  officer  as  deputy  for 
the  chief  officer  and  who  is  in  fact  so  acting. 
R.  V.  II.\lkett,  Ex  Parte  Butnick,  [1910]  1 

IK.  B.  50  ;    79  L.  J.  K.  B.  12  ;   101  L.  T. 

603;  74  J.  P.  12;  22  Cox,  C.  C.  202— 
Div.   Ct. 


TITHE. 


See  Ecclesiastical  Law,  No.  3. 


TOLLS. 


Highways  ;  Markets  and  Fairs 
Waters  and  Watercourses. 


TORT. 


See  Husband  and  Wife.  No.  8  ;  Master 
and  Servant,  No.  38  ;  Practice, 
No.  22. 
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I.  Trade  Name 

II.  Trade  Customs       ....  618 

[No  paragraphs  in  tlii.s  vol.  of  the  Digest.] 

III.  Trade  Combination       .        .        .  618 

IV.  Restraint  of  Trade     .        .        .618 
V.  Trade  Unions. 

(ct)  Miscellaneous       ....  620 

{]))  Rules 620 

(c)  Conspiracy 621 

[No  paragraphs  in  this  vol.  ol'tho  Uigi^st.] 

(cZ)  Offences 621 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

I.  TRADE  NAME. 

See  Trade  Marks  and  Trade  Names. 

II.  TRADE  CUSTOMS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  TRADE   COMBINATION. 

1.  Trade  Association  —  ICepuUion  of  Memher 

Ilnles — Ultra    Vires.'] — The    Court   will    not 

control  the  rules  and  regulations  which^  a 
majority  of  the  members  of  a  trade  associa- 
tion adopt  for  the  conduct  of  their  under- 
taking, unless  satisfied  that  they  are  so 
oppressive  as  to  defraud  the  minority  or  violate 
some  principle  of  law. 

Merbifield,  Ziegler  &  Co.  v.  LivroRrooL 
[Cotton  Association  and  Hapke  &  Co., 
[19111  W.  N.  138  ;  105  L.  T.  97  ;  55  Sol. 
'■  Jo.   581— Eve,   J. 

2.  Registered  Company  —  Memorandum  and 
Articles— Regulation  of  Output  and  Prices  — 
Trade  Union  —  Trade  Union  Art,  1871 
(34  &  35  Vict..  0.  31),  ss.  4,  5.]— The  mere 
fact  that  in  its  memorandum  and  articles  of 
association  a  company  has  power  to  enter  into 
an  arrangement  for  the  regulation  of  the  out- 
put of,  and  the  price  to  be  obtained  for,  goods 
—this  not  being  one  of  the  main  objects  of 
the  company— docs  not  constitute  the  company 
a  trade  union,  and  as  such  incapable  of  regis- 
tration under  the  Companies  Act. 

Edinburgh    and    District    Aerated    Water 
Manufacturers  Defence  Association  v.  Jenkin- 
son  (5  Fraser,  1159)  distinguished. 
British  Association  of  Glass-Bottle  Manu- 

[FACTUiiERS,  Ld.  V.  Nettlefold,  27  T.  L.  R. 
527— namiltou,  J. 

IV.  RESTRAINT  OF  TRADE. 

See   also   No.    10,    infra;    MASTER    AND 
Servant,   Nos.    132,   133;    Solici- 
tors, No.  14. 
3     Monopoly— Chartered  Company—  E.relusire 
Licence— Grant  of  Monopoly  of   Trade- Ultra 
nres.]—V>y  the  charter  incorporating  the  respon- 
dent company  it  was  provided  that  "  nothing  in 
this  our  charter  shall  be  deemed  to  authorise  the 
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IV.  Restraint  of  Trade— Cunt in/trd. 

c'omii.iiiy  to  set  np  or  gnint  any  monopoly  of 

tiiulc."      The  respondents  agreed  to  grant  to  the 

:ip[iellants    an    exclusive   licence    to   work    all 

diaiiKindiferous     ground     in     the     respondents' 

territories. 

Held — that  the  prohibition  in  the  charter  had 
no  application  to  a  grant  or  licence  to  use  and 
exercise  some  of  the  respondents'  proprietary 
rights  over  the  land,  and  therefore  that  the 
agreement  to  grant  an  exclusive  licence  to  the 
appellants  was  not  void  as  being  ulf^'u  rires. 
De  Beers  Consolidated  Mines,  Ld.  v.  British 

[South  Africa  Co.,  [1911]  W.  N.  2i5  ;  28 
T.  L.  R.  Hi  ;  56  Sol.  Jo.  175— H.  L. 

See  S.  C.  Companies,  No.  4. 

4.  Corennni  not  to  Carrji  on  Business  of''''  Pro- 
rhion.  ]\/rrrIni/if  " — ]\fii nvfdcture  and  Sale  of 
Mil rijiirinr.'] — A  ci.ivciianl.  not  to  carry  on  or  to 
be  inU-n.'sted  in  the  business  of  a  provision  mer- 
cliant  witliin  a  certain  area  is  not  broken  by  the 
manufacture  and  sale  of  margarine  in  the  pro- 
hiljitcd  area. 

Decision  of  Eve,  J.  (103  L.  T.  588  ;  27  T.  L.  E. 
91  ;  55   Sol.  Jo.  92)  affirmed. 
Lovell  and  Christmas,  Ld.   v.  Wall,  104 
[L.  T.  85  ;  27  T.  L.  E.  236— C.  A. 

5.  Corcnant  not  to  Cai-nj  on  Business — Con- 
struction —  Cliiiinirii-sirrep  — Acting  as  Servant 
of  Rival  C/ii/)inc')/-sir<'cj).]  —  B.,'  a  chimney- 
sweep, entered  into  an  agreement  for  his  em- 
ployment by  a  company  engaged  in  the  busi- 
ness of  chimney-sweeping  which  contained  the 
following  undertaking  :— "  That  he  will  give 
the  whole  of  his  time  and  services  to  the  com- 
pany, will  not  undertake  any  work  or  orders 
of  any  kind  except  for  the  company  and  in 
their  name  and  on  their  behalf,  nor  carry  on  or 
be  concerned  in  carrying  on  the  business  of  a 
chimney-sweep  either  by  himself  or  in  con- 
junction with  any  other  person  or  persons  now 
or  at  any  time  within  a  radius  of  three  miles  of 
tlie  above-mentioned  station."  After  leaving 
the  employment  of  the  company  B.  was  em- 
ployed as  a  servant  by  a  chimney-sweep  com- 
peting with  the  company  within  the  district 
specified  in  the  clause. 

Held — that  the  clause  did  not  apply  to  the 
engagement  of  B.  as  a  servant. 
Ramuneue  Co.  v.  Brixey,  104  L.  T.  809  ;  55 
[Sol.  Jo.  480— Div.  Ct. 

6.  Covenant  not  to  En/iaijc  in  Similar  Busi- 
ness in  United  Kingdom. — Advertising  Agent — 
Bestraint  too  Wide.'] — A  covenant  by  an  em- 
ployee of  an  advertising  agent  that  he  would 
not  carry  on,  or  be  engaged  directly  or  in- 
directly in,  any  similar  business  in  any  part 
of  the  United  Kingdom  is  too  wide,  and  there- 
fore void. 

Stuart  and  Simpson  v.  IIalstead,  55  Sol.  Jo. 
[598— Eve,  J. 
V.  TRADE  UNIONS. 

See  also  No.  2,  supra. 


(a)  Miscellaneous. 

7.  Co)iditional  Payment  to  Mcmhcr — Action 
Claiming  Bepayment — Action  for  Payment  of 
a  Penalty — Action  to  Provide  Benefits  to  Mcm- 
hers— Trade  Union  Act,  1871  (34  &  35  Vict. 
c.  31),  s.  4.] — The  defendant,  a  member  of  the 
plaintiff  trade  union,  having  been  injured  at 
his  work,  received  from  the  plaintiffs,  in 
accordance  with  their  rules,  a  sum  of  £100, 
and  by  a  written  agreement,  which  by  the 
rules  he  had  to  execute,  he  agreed  to  repay 
that  amount  in  full  in  the  event  of  his 
returning  to  his  trade.  The  defendant  having 
returned  to  his  trade,  the  plaintiffs  sued  him 
to  recover  the  £100, 

Held  (Kennedy,  L.  J.,  dissenting)- — that  the 
agreement  executed  by  the  defendant  was  an 
agreement  for  the  application  of  the  funds  of 
the  trade  union  to  provide  benefits  to  members 
within  sect.  4,  sub-sect.  3,  of  the  Trade  Union 
Act,  1871,  and,  therefore,  that  an  action  to 
enforce  it  was  not  maintainable. 

Decision  of  Div,  Ct.  ([1911]  2  K.  B.  132;  80 

L.  J.  K.  B.  699;  104  L.  T.  456;  27  T.  L.  R. 

321;    55   Sol.   Jo.   409)   reversed. 

Baker  it.  Ingall,  [1911]  W.  N.  252;  sub  nom. 

[Friendly    Society    of     Ironfoundej!S  of 

England,  Ireland,  and  Wales  v.  Ingall, 

28  T.   L.   R.   104;    56   Sol.   Jo.   122— C.   A. 

8.  Conditional  Payment  to  Jfemher — Action 
Claim  in//  Ji'e/tai/moit —  Competcncij  —  'Trade 
Union,  1871  (34' &  35  Vict.  c.  31),','?.  4.]— The 
rules  of  a  trade  union  provided  that  any  member 
permanently  disabled  by  accident  should  receive 
an  accident  bonus  benefit,  which  he  should  be 
obliged  to  refund  in  the  event  of  his  resuming 
work  at  his  trade.  It  was  further  provided  that 
at  the  time  of  receiving  the  benefit  he  should 
sign  an  agreement  binding  himself  to  refund. 

Held  (Lord  Johnstone  dissenting) — that  an 
action  by  a  trade  union  to  recover  from  a  work- 
man such  an  accident  bonus  benefit  was  coni- 
petent  and  did  not  come  within  sect.  4  of  the 
Trade  Union  Act  of  1871. 

Decision  of  Div.  Ct.  in  Baiter  v.  Ingall  (supra, 
reversed  by  C.  A.)  approved. 

WiLKiE  r.  King.  [1911]  S.  C.  1310  ;  48  Sc.  L.  R. 
[1057— Ct.  of  Sess. 

9.  Representation  on  3Iunicipal  Bodies — Ap- 
2)lication  of  Funds — Compulsory  Levy — Ultra 
Vires.] — It  is  not  competent  for  a  trade  union 
to  make  a  compulsory  levy  on  its  membors 
for  the  purpose  of  securing  representation  on 
municipal  and  other  local  bodies  (other  than 
boards   of  guardians). 

Wilson      v.      Amalgamated      Society       of 

[Engineers,  [1911]  2  Ch.  324  ;  80  L.  J.  Ch. 

469  ;   104  L.  T.  715  ;  27  T.  L.  E.  418  ;  55 

Sol.   Jo.   498— Parker,  J. 

(b)  Rules. 
See  also  Pragtice,  No.  26. 

10.  Action  to  Enforce  Benefits — Claim  for 
Rescission  of  Resolution  for  Expulsion  of  Mem- 
ber—  Illegality    of  Association — Restraint    of 
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V.  Trade  Unions — Continued. 
Trade— Trade  Union  Aef,  1871  (31  &  35  Vict, 
p.  3l),.f.  4.] — The  plaintiff  claimed  (1)  a  declaration 
that  a  resolution  of  the  executive  committee  of 
the  defendant  society  that  he  be  expelled  from  the 
society  was  ultra  rj/r.«  and  illegal ;  and  (2)  an 
injunction  restraining  the  defendants  from  acting 
upon  or  enforcing  that  resolution. 

Held — on  a  construction  of  its  rules,  that  the 
society  was  not  illegal  at  common  law,  and  that 
the  Court  had  iurisdiction  to  entertain  the 
action,  which,  being  merely  an  application  by 
tlic  plaintiff  for  his  reinstatement  as  a  member 
of  the  society,  was  not  a  proceeding  instituted 
with  the  object  of  directly  enforcing  an  agree- 
ment for  the  application  of  the  funds  of  a  trade 
union  to  provide  benefits  to  members  within  the 
meaning  of  sect.  4,  sub-sect.  3  (a),  of  the  Trade 
Union  Act,  1871. 

Righyv.  amnol  (QISSO)  14  Ch.  D.  482)  and 
Chamberlain's  Wharf,  Ltd.  v.  Smith  ([1U00]2 
Ch.  605)  discussed. 

Decision  of  Warrington,  J.  (27  T.  L.  R.  115) 


Osborne  r.  Amalgamated  Society  of  Rail- 

[WAY    Servants,    [1911]    1    Ch.  .540;    80 

L.  J.  Ch.  315  ;  104  L.  T.  267  ;  27  T.  L.  R.  289 

— C.  A. 

(c)  Conspiracy. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Oifences. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 
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2.  Costs 626 

3.  Trifling  Offences  .         .         .         .626 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  Miscellaneous       .        .        .        .626 

I.  REGISTRATION. 

(1)  Application. 

1.  Spanish  Brand  Name  on  Cigars — Cigars 
Made  in  Holland — "  Calculated  to  Deceive''' — 
Trade  Marks  Act,  1905  (5  Edw.  7,  v.  15),  *•.  11.] 
— It  cannot  be  laid  down  that  the  mere  fact  that 
a  Spanisla  brand  name  is  used  on  cigars,  which 
are  not  made  in  a  Spanish-si)eaking  country,  is 
"  calculated  to  deceive  "  within  tlie  meaning  of 
sect.  11  of  the  Trade  Marks  Act,  1905. 
In  re  Van  der  Leeuw's  Trade  Mark,  [1912] 

[1  Ch.  40  ;  [1911]  W.  N.  214  ;  105  L.  T.  626  ; 

28  T.  L.  R.  35  ;  56  Sol    Jo.  53  ;  28  R.  P.  C. 
708— Parker,  J. 

(2)  Invented  or  Descriptive  Name :  Secondary 
Meaning. 

2.  Bistinctii-e  Mark — Letters  of  Al/jhahet — ■ 
Innate  or  Acquired  Distinctireness  — ■  Trade 
JIarks  Act,  1905  (5  Edw.  7,  c.  1.5),  .s.  9  (5).]— 
In  the  absence  of  special  circumstances  letters 
of  the  alphabet  cannot  be  registered  as  a 
distinctive  mark  under  sub-sect.  5  of  sect.  9 
of  the  Trade  Marks  Act,  1905.  But  distinc- 
tiveness is  an  attribute  which  can  be  acquired, 
it  need  not  necessarily  be  innate,  and  there 
may  be  cases  where  the  initial  letters  of  sur- 
names of  a  trader  have  been  so  used  as,  iu 
fact,  to  have  become  distinctive  of  particular 
goods. 

In  re  W.  &  G.  Du  Cros's  ArPLicAxioN,  [1911] 

[W.  N.  139  ;   80  L.  J.  Ch.  644  ;   105  L.  T. 

16;    27  T.   L.  R.   499;    55  Sol.  Jo.   .567;    28 

R.  P.  C.  413— Eve,  J. 

Held  on  Appeal — that  the  Registrar  should 

be  directed  to  proceed  with  an  application  for 

leave   to   register    "W.   &   G.,"  inscribed   in   a 

running  hand,  the  G.  having  a  distorted  tail,  but 

not  a  similar  ai)i>lication  as  to  the  same  letters 

in  ordinary   Ijloek   type  :    132  L.   T.   Jo.  179— 

C.  A. 

3.  Distinctive  Mark — Surname — Trade  Marks 
Act,  1905  (5  Edw,  7,  c.  15),  s.  9.]— The  name 
"  Pope  " — the  applicants'  surname — held  not 
to  be  adapted  to  distinguish  the  goods  maim- 
factured  by  the  applicants  from  those 
manufactured  by  others,  and  that  an  applica- 
tion for  its  registration  as  a  trade  mark  must 
be  refused. 

In  re  Pope''s  Electric  Lamp  Co.,  Ld.'s  Appli- 

[CATION,  [1911]    2   Ch.   382  ;    80  L,   J.   Ch. 

682;    105  L.   T.   580;   27  T.  L.  R.   567;    28 

R.  P.  C.  629— Warring-tou,  J. 

4.  "  Standard'''' —  Canada  —  Canadian  Trade 
Mark  and  Design  Act,  1879.] — Tlie  word  "  stan- 
dard "  cannot  projjcrly  be  registered  as  a  trailc 
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I.  'Registration— CiDitlnved. 
mark    under    tlic   Canadian    Trade    Mark    and 
Dcsiyn  Act,  1879. 

Standakd  Ideal  Co.  v.  Standard  Sanitaky 

[Manu1''ACTurino  Co.,  [I'Jll]   A.  C.  78;  80 

L.  J.  r.  C.  87  ;  103  L.  T.  -t-IO  ;   27  T.  L.  R.  G.3  ; 

27  R.  P.  C.  789— P.  C. 

See  S.  C.  Dependencies,  No.  17. 

(3)  Alteration  and  Rectification. 

5.  Application   for    Removal   from    Bef/isfer 

—  Passing  off   Action  — Similarity   of    Get-ui) 

—  3fark    Itself   not     Calculated    to     Deceive 

—  No  Evidence  of  Deception  —  "  Carvino  "— 
"  m«m/viis-."]— The  plaintiffs  were  the  manu- 
facturers of  a  medicated  wine  made  from  ex- 
tract of  meat  and  malt  wiuc,  which  they 
sold  under  the  name  of  "  Winearnis,"  which 
name  was  the  plaintiils'  registered  trade 
mark.  Subsequently,  the  defendants,  who 
were  the  manufacturers  of  another  medicated 
wine  made  from  wine  and  extract  of  meat, 
registered  as  their  trade  mark  the  name  "  Car- 
vino."  In  an  action  to  restrain  the  defendants 
from  selling  their  medicated  wine  with  a  get- 
up  calculated  to  lead  to  the  belief  that  it  was 
the  plaintiffs'  medicated  wine,  and  a  motion 
by  5ie  plaintiffs  to  have  the  name  "  Car- 
vino  "  removed  from  the  register,  Bady,  J., 
held  that  the  plaintiffs  were  entitle*  to 
the  injunction  and  other  relief  claimed  in  the 
action,  but  that  the  motion  must  be  refused, 
without  costs,  as  the  word  "  Carvino "  alone 
and  without  reference  to  get-up  was  not  cal- 
culated to  deceive.     On  appeal:  — 

Held— that,  in  the  absence  of  any  evidence 
of  actual  deception  or  of  the  defendants'  in- 
tention to  deceive,  the  judicial  inference  could 
not  be  drawn  that  the  two  get-ups  were  so  alike 
as  to  be  calculated  to  deceive,  and  therefore  that 
the  plaintiffs'  passing-off  action  failed  as  well 
as  their  application  to  have  the  name  "  Carvino  " 
removed  from  the  register. 

Decision  of  Eady,  J.  ([1911]   2  Ch.  572  ;  81 

L.  J.  Ch.  16  ;  27  T.  L.  R.  533  ;  55  Sol.  Jo.  649  ; 

28  R.  P.  C.  645,  reversed  in  part. 

Coleman  &  Co.,  Ld.   v.   Stephen  Smith  & 

[Co.,  Ld.,  In  re  "  Carvino  "  Trade  Mark, 

ri911]    2   Ch.    572,   580;    81   L.    J.   Ch.    16, 

18,  n.;  28  T.  L.  R.  65— C.  A. 

II.  DECEPTION. 

See  also  No.  1,  supra. 
(1)  By  Use  of  Same  Trade  Name. 
6.  Passing  Off— Name  loell  knoivn  to  Skilled 
Class— No  Deception  in  Fact.]— Where  a  person 
manufactures  And  sells  an  article  for  use  by 
a  limited  class  of  skilled  persons  under  a  name 
that  is  not  his  but  the  name,  well  known  to 
such  class,  under  which  an  established  firm 
manufactures  and  sells  a  similar  article,  an  in- 
junction to  restrain  him  will  not  be  granted 
unless  deception  has  in  fact  resulted. 

Decision   of   Warrington,    J.    (55    Sol.    Jo. 
348;  28  R.  P.  C.  252)  reversed. 
Claudius  Ash,  Son  &  Co.  v.  Invicta  Manu- 
[FACTDRiNG  Co.,  Ld.,  28  R.  P.  C.  597— C.  A. 
See  also  I.  (1),  svpra. 


(2)  By  Colourable  Imitation  of  Name. 

[No  paraKiaplis  in  this  vol,  of  tlie  Digest.] 

(3)  By  Colourable   Imitation   of  label   Design, 
or  Get-up. 

See  also  No.  5,  supra. 

7.  Imitation — Get-up  of  Article — Lau7idry  Blue 
on  Stick— Trader's  Name  not  Marked  on  Article.'] 
— The  appellants  had  for  many  years  manu- 
factured and  sold  laundry  blue  and  tints  put 
up  in  little  bags,  not  marked,  with  their  names, 
with  a  stick  protruding  for  the  convenience 
of  immersing  and  mixing  the  contents  with 
water  without  staining  the  fingers.  The  appel- 
lants claimed  that  the  presence  of  the  stick  had 
come  to  be  a  means  by  which  the  public  recog- 
nised, and  were  in  the  habit  of  asking  for,  their 
goods.  No  other  makers  used  this  stick  till  the 
respondents  began  to  do  so  in  1909,  with  goods 
manufactured  by  them,  on  which  their  name 
appeared.   In  an  action  claiming  an  injunction  : — 

Held — that  while  the  respondents  might  be 
at  liberty  to  use  a  stick  in  the  preparation  of 
their  goods,  they  must,  if  they  did  so,  suffi- 
ciently distinguish  their  gootls  by  the  form 
of  the  stick  or  by  other  means  from  the  goods 
sold  by  the  appellants,  and  inasmuch  as  they 
had  not  done  this  the  appellants  were  entitled 
to  an  injunction. 

Decision  of  C.  A.  ([1911]  1  Ch.  5  ;  80  L.  J.  Ch. 
1.54  ;  103  L.  T.  579  ;  27  T.  L.  R.  101  ;  28  R.  P.C. 
53)  reversed. 
W.  Edge  &  Sons,  Ld.  r.  W.  Niccolls  &  Sons, 

[Ld.,  [1911]  A.  C.  693  ;  80  L.  J.  Ch.  745  :  105 

L.  T.  459  ;  27  T.  L.  R.  555  ;  55  Sol.  Jo.  737  ; 
28  R.  P.  C.  582— H.  L. 


(4)  Passing  off  Generally. 

See  also  No.  11,  infra. 

8.  Sulistitution  of  Goods — Accidental  and. 
Inadvertent  Suhxtitution — "  Trap''''  Orders- 
Delay  in  Delivery  of  Particulars  of  Occasions 
Relied  On  —  Injunction  Refused — Costs.] — In 
1906,  M.E.P.,  a  trading  corporation,  discon- 
tinued stocking  and  selfing  L.'s  goods,  and  in 
their  place  offered  goods  of  their  own  manu- 
facture, the  shop  assistants  being  instructed  at 
the  time  to  explain  to  customers  that  only 
M.E.P.'s  goods  were  sold,  and  to  push  their 
sale.  In  July,  1910,  L.  sent  a  number  of  their 
employees  to  M.E.P.'s  shops  with  orders  for  li.'s 
goods.  L.  alleged  that  in  several  instances 
M.E.P.'s  goods  were  supplied  without  any 
explanation  being  offered,  or  the  notice  of  the 
customer  being  drawn  to  the  substitution.  In 
August,  1910,  L.  instituted  an  action  for  an 
injunction  to  restrain  the  passing-off  of  IVI.E.P.'s 
goods  for  L.'s  goods  ;  but  particulars  of  the 
instances  alleged  were  not  delivered  to  the 
defendants  until  December,  1910. 

Held— that  in  so  far  as  there  had  been  any 
substitution  of  M.E.P.'s  goods  for  L.'s  goods,  it 
was  inadvertent,  and  not  part  of  a  deliberate 
policy  of  fraud,  and  that,  on  the  defendants 
undertaking  that  their  goods  should  not  be 
supplied  in  response  to  orders  for  the  plaintiffs' 
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II.  Deception — Continued. 

.L^'oods  witliout  the  consent  of  the  purchaser 
thereto  bcini,'  first  obtained,  no  injunction 
should  be  granted  ;  and  that,  as  the  plaintiffs 
had  been  guilty  of  negligence  in  delivering 
particulars  of  the  alleged  "  trap  "  orders,  there 
should  be  no  order  as  to  costs. 

Dictum  of  Farwell,  L.J.,  in  Rlph'ij  v.  Griffiths 

(  (1902)  19  K.  P.  C.  590)  followed. 

Lever  Brothers,  Ld.  r.  Masbro  Equitable 

[Pioneers  Society,  Ld.,  56  Sol.  Jo.  161 — 

Joyce,  J. 

9.  Prn.'i — Common  Shape — Boxes  not  TAhely 
to  Deccirc — I'xe  of  Word  "  Patent  " — Collateral 
Misrcpresr/ittition.] — The  defendants  made  and 
sold  jiens  of  the  same  shape  as  those  made  by 
the  plaintiffs,  stamped  them  with  the  same 
numbers,  and  put  them  in  boxes  resembling 
the  i)laintiffs'  boxes.  The  plaintiffs'  goods  were 
stampe<l  with  the  word  "  patent,"  though  they 
were  not  patented. 

Held— that  the  shapes  of  the  pens  were 
common  to  the  trade,  and  that  the  boxes  were 
n(jt  likely  to  deceive,  and  therefore  the  plain- 
tiffs' case  failed. 

Held,  also — that  had  the  plaintiffs  made 
out  a  case,  the  use  of  the  word  "  patent  "  was 
only  a  collateral  misrepresentation,  on  which 
the  defendants  could  not  have  relied. 
Perry  &  Co.,  Ld.  v.  T.  Hessin  &  Co.,  56 
[Sol.  Jo.  176— Eve,  J. 

III.  CONDUCT  FACILITATING  DECEPTION. 

[Xo  p,-u asraplis  in  this  vol.  oftlir  Hi-est.] 

1\^  MISREPRESENTATIONS  BY  ADVER- 
TISEMENT.  ETC. 

See  II.,  sKpra. 

V.  FALSE  TRADE  DESCRIPTION  ;  MER- 
CHANDISE  MARKS    ACT,  1887. 

10.  Application  of  Trade  Bescrij/tion  to  Goods 
— Bottle  with  Brewer's  JVame  Embossed — Used 
for  Bottling  Beer  of  Another  Brewer — Correct 
'Lahel— Merchandise  Jfarhs  Act,  1887  (50  &  51 
Vict.  c.  28),  5.  5,  sub-ss.  1,  2.]— By  sect.  5, 
sub-sect.  1,  of  the  Merchandise  Marks  Act, 
1887,  "  A  person  shall  be  deemed  to  apply  a 
.  .  .  trade  description  "  (which  by  sect.  3, 
sub-sect.  3,  includes  any  name  of  a  person) 
"  to  goods  who— (<?)  encloses  .  .  .  any  goods 
which  are  sold  ...  in  ...  any  covering 
...  to  which  a  .  .  .  trade  description  has 
been  applied."  Sub-sect.  2  :  "  The  expres- 
sion '  covering  '  includes  any  .   .   .  bottle." 

The  appellant,  a  bottler  of  beer,  having 
in  the  course  of  his  business  come  into 
possession  of  certain  bottles  belonging  to  the 
F.  Brewery  Company  and  embossed  with  that 
company's  name,  filled  them  with  beer  brewed 
by  Bass  &  Co.,  placed  Bass  &  Co.'s  labels  upon 
them,  and  sold  the  contents  as  being  Bass 
&  Co.'s  beer  :  — 

Held— that  the  appellant  had  applied  a 
false  trade  description,  namely,  the  F. 
Brewery  Company's  name,  to  the  beer  none 
the  less  because  the  presence  of  the  Bass 
labels  on  the  bottles  would  prevent  any  reason- 


able purchaser   from  supposing  that  he   was 

buying  anything  but  Bass's  beer. 

Stone   v.    Burn,   [1911]    1    K.    B.    927  ;     80 

[L.  J.  K.  B.  560  ;    103  L.  T.  510  ;    74  J.  P. 

456  ;    27  T.  L.  R.  6— Div.  Ct. 

VI.  PRACTICE. 

(1)  In  General. 

11.  Account  of  Profits — Staij  Pending  Appeal.A^ 
— In  passing  off  actions  it  is  not  the  practice 
to  stay  an  account  of  profits  pending  an 
appeal,  unless  irreparable  injury  would  other- 
wise be  caused. 

Coleman  &  Co.,  Ld.  v.  Stephen  Smith  &  Co., 
[Ld.,  [1911]  2  Ch.  572;  28  R.  P.  0.  645— 
Eady,  J. 
See  also  S.  0.,  No.  5,  supra. 

(2)  Costs. 

See  No.  8,  supra. 

(3)  Trifling  Offences. 

[No  paragraplis  in  tins  vol.  of  the  Digest] 

VII.  MISCELLANEOUS. 

12.  Unauthorised,  User  of  Royal  Arms — Evi- 
dence—Trade Marks  Act,  1905  (5  Edw.  7,  c.  15), 
s.  68.]— Sect.  68  of  the  Trade  Marks  Act,  1905, 
which  prohibits  the  unauthorised  user  of  the  Royal 
Arms  in  connection  with  any  trade,  business, 
calling,  or  profession,  is  intended  to  prevent  the 
spreading  of  a  belief  among  the  public  generally 
which  might  lead  to  an  increase  of  prestige  to 
the  business  of  the  person  improperly  making 
use  of  the  Eoyal  Arms  ;  and  an  injunction  will 
be  granted  under  the  section  to  prevent  an  un- 
authorised user  of  the  Royal  Arms  by  persons  in 
connection  with  their  business  in  such  a  manner 
as  to  lead  to  the  belief  that  such  user  was 
authorieed  notwithstanding  that  such  user  is  not 
accompanied  by  the  words  "by  appointment." 

A  witness  may,  under  the  section,  give  evidence 

that,  on  seeing  the  Royal  Arms  exhibited  on  the 

premises,  a  belief  was  created  in  his  mind  that 

the  defendants  had  authority  to  use  them. 

Royal  Warrant  Holders'  Association  v. 

[Edward  Deanb  and  Beal,  Ld.,  [1912]  1 

Ch.  10  ;  105  L.  T.  623  ;  28  T.  L.  E.  6  ;    56 

Sol.  Jo.  12 — Warrington,  J. 
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See  also  COMPULSORY  Purchase  ; 
Income  Tax,  No.  14;  Negligence, 
Nos.  16,  17  ;  Practice,  No.  20. 

I.  BYE-LAWS. 

1.  Distance   hetween    One    Car   and   Another 
following  —  Bije-Laio    Leaving     Regulation    of 
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I.  Bye-laws— Continued. 

Distance  in  I'oUcc — Maxidnmiw—Siijlicicnrij  of 
Interest — 3Ia  nchcster  i  \irporat  ion  Tram  ways  Act, 
1900  (63  &  64  Vict.  c.  ccxci.),  «•  44 — Trannvays 
Act,  1870  (33  &  34  Vict.  e.  78),  s.  46.]— Sect.  44 
of  the  Manchester  Corporation  Tramways  Act, 
1900,  provides  that  the  Manchester  Corporation 
shall,  with  regard  to  certain  tramways  taken 
over  by  them,  make  bye-laws  under  the  Tram- 
ways Act,  1870,  "prescribing  the  distances  at 
which  carriages  using  the  tramways  shall  be 
allowed  to  follow  one  after  the  other," 

Held — that  a  bye-law,  whether  or  not  sanc- 
tioned by  the  Board  of  Trade,  which  left  the 
regulation  of  such  distances  to  the  police  was  not 
a  bye-law  made  in  compliance  with  sect.  44  of 
the  special  Act. 

Held,  also — that  the  "  National  Motor 
Carriage  and  Horse  Owners  Accident  Insurance 
Union,  Limited,"  who  had  opposed  the  bill 
which  became  the  special  Act  and  had  obtained 
the  insertion  of  sect.  44,  were  sufficiently 
interested  in  the  matter  to  be  entitled  to  a 
viandaniHS  directed  to  the  corporation  to  make 
bye-laws  in  compliance  with  the  special  Act. 
K.  V.  Manchester  Corporation,  Ex  parte 

[Wiseman,  80  L.  J.  K.  B.  263  ;    104  L.  T  54  • 
75  J.  P.  73  ;  9  L.G.  R.  129— Div.  Ct! 

II.  CONSTRUCTION  AND  MAINTENANCE. 

2.  Lease  of  Track—Repair — Contract  Between 
Lessor  and  Contractor — Negligence  of  Contractor 
— Injury  to  Passengers — Liability  of  Contractor 
to  Indemnify  Lessee  Against  Claims.] — The 
Birmingham  Corporation  leased  a  certain  part  of 
a  tramway  which  they  were  entitled  to  work 
under  statutory  powers  to  the  plaintiffs.  It  was 
a  term  of  the  said  lease  that  any  repairs  which 
became  necessary  to  the  track  should  be  effected 
by  the  corporation,  subject  to  the  licence  of  the 
plaintiffs.  Pursuant  to  a  licence  duly  obtained, 
the  corporation  employed  the  defendant  to  relay 
a  portion  of  the  track  whicli  was  leased  to  the 
plaintiffs.  The  running  of  trams  was  to  con- 
tinue during  the  operations.  In  carrying  out 
this  work  the  contractor  was  guilty  of  negli- 
gence, as  a  result  of  which  a  tramcar  was 
derailed  and  overturned,  and  a  number  of 
passengers  conveyed  by  the  plaintiffs  were 
injured.  The  plaintiffs,  having  compensated  the 
passengers  by  payment  of  damages,  sought  to 
recover  the  amounts  so  paid. 

Held — that,  the  acts  of  the  defendant  having 

injuriously  affected  both  the  proprietary  rights 

of  the  j)laintiffs  as  lessees  of  the  tramway  and 

also  their  rights  of  passage  on  the  highway,  the 

defendant  was  liable  to  indemnify  the  plaintiffs. 

City  op  Birmingham  Tramways  Co.,  Ld.  r. 

[Law,  [1910]  2  K.  B.  965  ;  80  L.  J.  K.  B.  80  : 

103  L.  T.  44  ;  74  J.  P.  355  ;  8  L.  G.  R.  667— 

Lawrence,  J. 

3.  Private  Act  —  Parliamentary  Dejmsit  — 
Abandonment  of  Tramroad  Sr/irme — C'omjjen- 
satiotifor  Owners  of  Land  Itrndrrcd  Less  Valu- 
ahle  by  Abandonment — Xon-Construction  of 
Embanhment    on    Marsh    Land.'] — A    tramway 


company,  being  about  to  apply  for  an  Act  giving 
them  power  to  construct  a  tramroad,  entered 
into  an  agreement  with  H.  wliereby  H.  agreed 
not  to  oppose  the  bill,  and  the  company  agreed, 
if  they  obtained  the  Act,  to  construct  and  main- 
tain an  embankment  to  carry  the  tramroad  over 
marsh  land  belonging  to  H.,  and  so  to  prevent 
the  ingress  of  tidal  water  on  the  land.  The 
company  obtained  the  Act,  which  contained  a 
provision  that  the  Parliamentary  deposit  made 
on  application  for  the  Act  should,  if  the  tram- 
road  were  not  completed,  be  applied,  inter  alia, 
as  compensation  for  persons  whose  property 
had  been  rendered  less  valuable  by  the  com- 
mencement, construction,  or  abandonment  of 
the  tramroad.  Subsequently  the  proposed 
tramroad  was  abandoned. 

Held — that  the  non-construction  of  the  em- 
bankment was  not  a  necessary  consequence  of 
the  abandonment  of  the  tramroad,  and  there- 
fore that  H.'s  property  was  not  rendered  less 
valuable  by  the  abandonment  within  tlie  mean- 
ing of  the  company's  Act  so  as  to  entitle  him 
to  claim  compensation  out  of  the  Parliamen- 
tary deposit. 

In  re  Ruthin  and  Cerrig-y-Bruidion  Rmlway 
Act  ((1886)  32  Ch.  D.  438)  applied. 

Decision  of  Warrington,  J,,  reversed. 
In  re  Southport  and  Lytham  Tram  roads 

[Act,  1900,  Ex  parte  Hesketh,  [1911]    1 

Ch.  120  ;  80  L.  J.  Ch.  137  ;  104  L.  T.  154— C.  A. 

III.  PURCHASE  BY  LOCAL  AUTHORITY. 

4.  Sale  by  Promoters  to  Comjiany — Assignment 
not  Approved  by  the  Board  of  Trade— Compiil- 
son/  Purchase  by  Local  Authority — Tramways 
Act,  1870  (33  &  34  Vict.  c.  78),  s.  iS—Tramwai/s 
Orders  Confirmation  {No.  2)  Act,  1895  (58  &  59 
Vict.  c.  c\.),  ss.  46,  48.]— In  1895  a  provisional 
order  was  obtained  by  certain  promoters  for  the 
construction  of  tramways  in  the  borough  of  West 
Hartlepool.  This  order  was  confirmed  by  an  Act 
passed  in  1895  by  which  it  was  provided  (infer 
alia)  that  the  defendant  corporation  might  \mv- 
chase  the  undertaking  after  the  lapse  of  fourteen 
years.  The  Act  provided  that  no  sale  of  the 
undertaking  by  tlie  promoters  should  have  any 
validity  until  after  approval  by  the  Board  of 
Trade.  In  August,  1896,  the  promoters  entered 
into  an  agreement  with  the  British  Electric 
Traction  (Pioneer)  Company,  Limited,  to  sell 
the  undertaking  to  them  ;  and  by  a  further 
agreement  made  in  October,  1896,  the  under- 
taking purported  to  be  sold  to  the  plaintiff 
company.  Neither  of  these  agreements  was 
approved  by  the  Board  of  Trade.  The  con- 
struction of  the  tramway,  which  was  com- 
menced in  March,  1897,  was  duly  completed. 
In  January,  1910,  the  defendant  corporation 
gave  notice  to  the  promoters  and  also  to  the 
plaintiff  company  or  "other  the  promoters," 
requiring  them  to  sell  their  undertaking.  The 
matter  was  referred  to  an  arbitrator,  who 
assessed  the  value  at  £12,963.  In  an  action  by 
the  company  "  and  all  others  the  promoters 
of  the  Hartlepool  Electric  Tramways  Order, 
1895,"  to  recover  this  sum,  the  corporation 
contended  that  they  could  make  no  valid  pay- 
ment to  the  original  promoters  who  now  hail  no 
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III.  Purchase  by  Local  Authority — Continued, 
le^al  title  to  the  tramway  ;  and  that  they  could 
not  pay  anything  to  the  plaintifE  company,  in- 
asmuch   as     the     assignment     had    not     been 
approved  by  the  Board  of  Trade. 

Held — that  by  assignment  from  the  pro- 
moters the  tramway  company  had,  to  the  know- 
ledge of  the  Board  of  Trade,  by  succession, 
themselves  become  the  promoters  of  the  under- 
taking, and  that  that  was  quite  sufficient  to 
enable  them  to  sell  the  tramway. 

Decision  of  Bray,  J.  (75  J.  P.  507  ;  9  L.  G.  R. 
1098)  affirmed. 

Hartlepool  Electric  Tramways  Co.,  Ld.  v. 
[Hartlepool  Corporation,  75  J.  P.  537— 

C.  A. 

IV.  MISCELLANEOUS. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 


TRANSVAAL. 

Sec  Dependencies  and  CoLf)NiKS. 


TRIAL. 


TREASON. 


See  Criminal  Law  and  Procedure. 


TREASURE   TROVE. 

See  Crown  Practice. 


TRESPASS. 

See  aUii  ANIMALS,  No.  5  ;  COMMONS, 
No.  1  ;  Dependencies,  No.  32  ; 
Railways,  No.  11  ;  Waters,  No.  3. 

1.  Justipcntion — Act  done  in  Pfcsrrval ion  of 
Property — Shootimj  IVujhU—E.rtinfuiixhimj  Fire 
— Actual  Necessity — Batsonahle  Act.^ — If  a  fire 
breaks  out  on  land,  the  tenant  of  the  sporting 
rights  is  entitled  to  adopt  such  reasonable 
methods  for  extinguishing  the  fire  as,  in  all  the 
circumstances,  may  be  necessary  for  the  pre- 
servation of  his  sporting  rights  ;  and  in  such 
a  case  he  will  not  be  rendered  liable  for  trespass 
merely  because  in  fact,  i.e.  in  the  result,  it  is 
found  that  the  methods  adopted  by  him  were 
not  actually  necessary. 

Decision  of  Div.  Ct.  ([1911]  2  K.  B.  837  ;  80 

L.  J.  K.  B.  1008  ;  101  L.  T  718  ;  l27  T.  L.  R.  39(i) 

reversed  (Vaughan  Williams,  L.J.,  dissenting). 

Cope  v.  Sharpe,  132   L.   T.   Jo.   178;   Times, 

December  20th,  1911— C.  A. 

See  S.  C.  Game,  No.  5. 


See  Criminal  Law  and  Procedure; 
Evidence  ;  Practice  and  Proce- 
dure. 


TRINIDAD. 

See  Dependencies  and  Colonies. 


TROVER   AND   CONVER- 
SION. 

1.  Detinue — Trover  —  Demand  and  Refusal 
before  Writ.'] — -The  plaintiff's  watch,  which  had 
been  bought  some  years  previously  at  the  defen- 
dant's shop,  was  stolen  from  the  plaintiff,  who 
gave  information  of  the  theft  to  the  defendant. 
Eventually  the  watch  was  purchased  in  a 
jeweller's  shop  in  the  country  by  one  B.,  who 
sent  it  to  the  defendant  for  an  opinion  as  to 
whether  it  was  a  genuine  antique  watch.  The 
defendant  wrote  both  to  the  plaintiff  and  to  B., 
telling  them  that  it  was  the  watch  which  had 
been  stolen,  and  inquiring  as  to  their  wishes  in 
the  matter.  No  answer  was  sent  by  the  plaintiff 
to  the  defendant's  letter,  but  a  few  days  after- 
wards a  clerk  of  the  plaintiff's  solicitors  called 
at  the  defendant's  shop  and,  on  being  shown  the 
watch,  demanded  that  it  should  be  then  and 
there  handed  over  to  him,  and,  on  this  request 
being  refused,  at  once  served  the  defendant  with 
a  writ  in  detinue  which  he  had  taken  out  on 
behalf  of  the  plaintiff  about  two  hours  previously. 

Held  (Vaughan  Williams,  L.J.,  dissenting) — 
that  upon  the  facts  given  in  evidence  there  had 
been  no  wrongful  refusal  on  the  part  of  the 
defendant  to  return  the  watch  to  the  plaintiff 
before  the  date  of  the  issue  of  the  writ,  and  that 
the  plaintiff  had  no  cause  of  action  against  the 
defendant  either  in  detinue  or  in  trover. 
Clayton  v.  Le  Hoy,  [1911]  2  K.  B.  1031  ;  81 

[L.  J.  K.  B.  i9  ;  105  L.  T.  430  ;  75  J.  P.  521  ; 
27  T.  L.  R.  179— C.  A. 


TRUCK   ACTS. 


See  Master  and  Servant  ;  Work  and 
Labour. 
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Trusts  and  Trustees— Conti nucd.  COL. 

VI.    DiSTIMl'.UTION  ....      G35 

(Xu  paragraphs  in  this  vol.  of  Uii;  I)ig(!st.] 

VII.  Investments 63.') 

VIII.  Practice G36 

IX.  Resulting  Trust  ....  637 

X.  Trusts  for  Sale,  etc.         .        .  637 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XI.  Public  Trustee   ....    637 

See  aUo  Bankruptcy,  No.  26  ;  Deeds, 
No.  1 ;  Highways,  No.  11  \  Income 
Tax,  No.  1.5  ;  Insurance,  No.  11  ; 
Limitation  of  Actions,  Nos.  6,  7  ; 
Settlements  ;  Solicitors,  No.  18  ; 
Wills. 

I.  IN  GENERAL. 

1.  Indemnity— Contribution — Partners  Trus- 
tees of  Lease  for  Partnership — Transfer  of 
Business  to  Companij — L'uihility  on  Covenayits 
in  Lease — Right  to  Indemmtij  from  Cestui  que 
Trust — Xovaiion.']—M.t\\ovigh  the  assignment  by 
a  cestui  line  trust  of  his  absolute  beneficial 
interest  to  a  new  cestui  que  trust  terminates 
the  trust  relationship  between  the  trustee  and 
the  old  cestui  que  trust,  it  does  not  terminate 
the  personal  liability  of  the  old  cestui  que  trust 
to  indemnify  the  trustee  against  contingent  claims 
that  may  arise  under  existing  contractual  liabili- 
ties, and  the  mere  fact  that  the  trustee  concurs 
and  takes  an  indemnity  from  the  new  cestui  que 
trust  against  those  liabilities  does  not  in 'itself 
amount  to  novation. 

M.  and  C,  two  members  of  a  partnership, 
became  lessees  of  premises  as  trustees  for 
the  partnership.  The  business  of  the  firm  was 
transferred  to  a  company,  which  twenty-two 
years  afterwards  became  insolvent.  M.  was 
the  survivor  of  the  two  lessees,  and  his  executors 
had  no  defence  to  an  action  by  the  lessor  on  the 
covenants  in  the  lease,  and  paid  £5,750  and 
costs  £121^  7.S'.  in  discharge  of  their  liability.  In 
a  test  case  they  now  claimed  contribution  from 
C.  in  proportion  to  his  share  of  the  partnership. 

The  defendants  said  that,  as  the  trustees  had 
assented  to  the  property  being  transferred  to 
the  company,  they  could  not  now  get  an  in- 
demnity from  anyone  except  the  company. 
Further,  it  was  argued  that  at  the  date  of  the 
assignment  to  the  company,  the  trustees  held 
freehold  property  and  other  assets  exceeding  in 
value  the  liability  under  the  lease,  and  that 
they  should  have  required  a  sinking  fund  or 
other  security  against  their  liability  under  the 
lease  before  handing  the  property  over  to  the 
company. 

Held — that  there  was  no  novation  as  regards 
the  lease,  that  the  transfer  of  the  business  to 
the  company  did  not  release  the  partnership,  the 
previous  cestui  que  trust,  and  that  as  all  the 
partners  had  been  parties  to  the  agreement  for 
sale  to  the  company  under  which  the  trustees 
could  not  have  retained  anything  as  security,- 
the  plaintiffs  were  entitled  to  contribution. 

Jerris  V.  Wolferstan  ((1874)  L.  R.  18  Eq.  18, 
2i),  Fraser  v.  Murdoch  ((1881)  6  App.  Cas.  855, 


872),  and  Ifardoonv.  Belilios  ([1901]  A.  C.  118, 
123)  applied. 

Matthews  v.  Ruggles-Brise,   [1911 J   1   Ch. 
[194  ;  80  L.  J.  Ch.  42  ;  103  L.  T.  491— Eady,  J. 

2.  Separate  Trusts  for  Benefit  of  the  same  Cestui 
que  Trust  —  Maintenance- — Equitalle  Contrihu- 
tlon.'] — Where  there  are  two  estates  held  under 
separate  trusts,  in  different  terms,  in  the  hands 
of  separate  and  independeut  trustees,  from  both 
of  which  such  payments  as  the  trustees  tliink  fit 
are  to  be  made  for  the  maintenance  of  the  same 
cestui  que  trust,  the  doctrine  of  equitable  con- 
tribution does  not  apply  so  as  to  ai)portion  the 
payments  between  the  two  estates. 

Smith  v.  Cock,  [19111  A.  C.317  ;  80  L.  J.  P.  C. 
[98  ;  104  L.  T.  1— P.  C. 

II.  ACCOUNTS. 

Sec  No.  16,  infra. 

III.  APPOINTMENT  OF  TRUSTEES. 

See  also  Nos.  17,  21,  infra. 

3.  Neio  Trustees — Will — Poivcr  to  Appoint — 
Ileference  to  Chambers  to  Ajipoint  Aciv  Trustees 
— Eight  to  Noi)iinate.~\ — An  order  directing  a 
reference  to  chambers  to  appoint  new  trustees 
of  a  will  suspends  the  power  given  by  the  will 
to  appoint  new  trustees,  but  it  docs  not  dis- 
(jualify  the  donee  of  the  power  from  nominating 
fit  and  proper  persons  to  be  new  trustees,  and 
in  the  absence  of  misconduct  the  Court  will 
appoint  the  persons  nominated  by  the  donee 
of  the  power  in  preference  to  those  nominated 
by  other  parties. 

In  re  Gadd  ((1883)  23  Ch.  D.  134)  followed. 

In  re  Sales,  Sales   v.  Sales,  [1!>11]  W.  N. 

[194  ;  55  Sol.  Jo.  838— Eve,  J. 

4.  Judicial  Trustee  Betiring  —  Power  to 
Apjwint  JVew  Trustee  —  Judicial  Trustee  Act, 
1896  (59  &  60  Vict.  c.  35)— Judicial  Trustee 
Rules,  1897,  r.  2S— Trustee  Act,  1893  (56  &  57 
Vict.  e.  .53),  .s'.  10  (1),  (4).]— Under  sect.  10  of 
the  Trustee  Act,  1893,  a  retiring  judicial  trustee 
has  not  power  to  nominate  a  new  trustee  to  the 
extent  that  the  Court  is  bound  to  appoint  his 
nominee  unless  the  latter  is  an  improper  person. 
In  re  Johnston,  Mills  r.  Johnston,  [1911] 

[W.  N.  234  ;  131  L.  T.  Jo.  86— Neville,  J. 

See  also  S.  C.  No.  21,  i>ifra. 


IV.  BREACH  OF  TRUST. 


See  also  Nos.    10, 
Law,  No.  5. 


11,    infra;   Scottish 


5,  A  uthority  to  Solicitor  to  Receive  Trust  Moneys 
—Permitting  Retainer  for  Unreasonable  Time — 
Knowledge  as  to  Solicitor's  UnreliuhiUty  — 
Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  .<;.  17, 
snh-ss.  1,  3.] — In  order  to  bring  into  operation 
sect.  17,  sub-sect.  3,  of  the  Trustee  Act,  1893 
(which  provides  that  nothing  in  the  section  is  to 
exempt  a  trustee  from  any  liability  wliich  he 
would  have  incurred  if  the  Act  had  not  been 
passed,  in  case  he  permits  money,  received  by  a 
solicitor  under  a  deed  containing  a  receipt  for 
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IV.  Breach  oi  Trxist— Continued. 
the  money,  to  remain  in  the  latter's  hands  or 
under  liis  control  for  a  period  longer  than  is 
reasonably  necessary  to  enable  him  to  pay  the 
same  to  the  trustee),  the  eircumstances  must  be 
such  that  the  trustee  either  knew  or  ought  to  have 
known  of  the  receipt  uf  the  money. 

X.  and  Y.,  who  were  trustees,  were  in  July, 
1902,  told  by  B.,  their  solicitor,  that  a  mortgage 
forming  part  of  tlie  trust  property  would  shortly 
he  paid  off  and  that  the  mortgage  money  would 
be  placed  to  the  joint  account  of  the  trustees  at 

a  bank,  and  they  accordingly  sent  to  B.  a  recon-    ^^,^_,_,_^     _,....,.,, „     „..,.,. 

veyance  of  the  mortgaged  property  (which  con-    ^nf"^'ji'J^},j^c^ }}],!;■, „,i    Good     'hefavlt—As.si(/nrrs 


Held — that  the  executor  was  entitled  to  be 
relieved  from  liability,  by  virtue  of  sect.  3  of  the 
Judicial  Trustees  Act,  1896,  for  he  had  acted 
honestly,  with  the  belief  that  he  could  trust  the 
solicitor,  and,  in  view  of  the  clause  specially 
authorising  him  to  employ  agents,  his  conduct 
could  not  be  called  unreasonable. 
In  re  Mackay,  Griessemann  r.  Carr,  [1911"! 

[1  Ch.  300  ;  80  L.J.  Ch.  237  ;  103  L.  T.  755— 
Parker,  J. 

7.  Executor   Specific  Lajatee  and   Trmtec   of 
Besidiic — Distinct    fruMs — Dcfaidt    -in    llesjicct 


taincd  in  the  body  of  it  a  receipt  for  the  mortgage 
money)  executed  by  them.  B.  then  proceeded, 
on  the  mortgagor's  behalf,  to  sell  the  property  in 
lots,  and  he  from  time  to  time  received  the 
purchase-money  for  the  lots,  which  money  he 
ultimately  misappropriated  ;  but  before  any  of 
the  money  had  been  received  by  B.,  X.  died. 
Y.  trusted  in  B.'s  honesty  and  hondjide  believed 
him  to  be  a  proper  person  to  be  entrusted  with 
tlie  mortgage  money,  and  did  not  before  Decem- 
ber 4th,  1902,  know  that  B.  had  received  any  of 
the  money.  In  the  meantime  Y.  frequently 
inquired  of  B.  whether  he  had  received  the 
money  and  was  told  by  him  that  he  had  not 
received  it.  By  December  4th,  1902,  it  had 
become  impossible  to  recover  the  money  which 
B.  had  received. 

The  case  was  argued  on  the  footing  that  the 
authority  conferred  by  the  reconveyance  justified 
the  receipt  by  B.  by  instalments  and  that  the 
death  of  X.  before  any  money  was  received  by 
B.  did  not  affect  the  question  of  Y.'s  liability. 

Held  (without  deciding  that  the  case  had 
been  argued  on  the  proper  footing,  but  on  the 
assumption  that  it  had  been  so  argued)— that  Y. 
was  not  liable  to  replace  the  misappropriated 
trust  funds. 

Qufcre,  whether  the  death  of  X.  revoked  the 
authority  conferred  on  the  solicitor  by  the 
delivery  to  him  of  the  reconveyance. 

Qiucve,  whether  that  delivery  justified  the 
receipt  of  the  mortgage  money  by  instalments. 

The  question    under  what    circumstances    a 
trustee    ought    to    regard    a    solicitor    as    an 
unreliable    person    to    receive    trust    moneys 
considered. 
In  re  Sheppard,  de  Brimont  v.  Harvey, 

[19111  1  Ch.  50  ;  80  L.  J.  Ch.  52  ;  103  L.  T 
424  ;  55  Sol.  Jo.  13— Parker,  J. 

6.  Will— Power  to  Enqiloy  Agents— Clavae 
Indcinnifiiin<i  Executors  mj/iinst  the  Acf.'<  of 
Af/ents—E/ii/uient  cf  lJi(f//~(7tc,/uc  I'mjuldc  to 
Solicitor  Hliso/i/iroi>riatcd—E.rccutiir's  JAaljiUty 
—  Ordinary  Eiliqcnce— Judicial  Trustees  Act, 
1896  (59  &'60  Vict.  c.  35).]— A  testator  inserted 
a  clause  in  bis  will  authorising  his  executors  to 
employ  agents,  and  indemnifying  them  against 
such  agents'  acts  and  omissions.  The  surviving 
executor  sent  a  cheque  to  the  solicitor  to  the 
estate,  on  the  representation  that  the  amount 
was  wanted  for  the  payment  of  estate  duty,  but 
made  out  the  cheque  in  favour  of  the  solicitor 
himself.  The  solicitor  misappropriated  the 
money. 


from.  Trustee  -Sjircijir  Legacy  not  Liahle.^ — 
An  executor  and  trustee,  who  was  absolutely 
entitled  to  a  specific  legacy  subject  only  to 
prior  life  interests  therein,  was  also  trustee  of 
the  residuary  personal  estate,  which  was  settled 
upon  trusts  under  which  he  took  no  beneficial 
interest  whatever.  He  settled  part  of  the 
legacy  while  still  reversionary  and  mortgaged 
the  other  part.  Several  years  afterwards  he 
misappropriated  part  of  the  residue.  The 
legacy  having  fallen  into  possession  and  been 
transferred  into  Court  in  the  course  of  an 
action  for  the  execution  of  the  trusts  of  the 
will,  the  residuary  legatees  sought  to  attach 
the  legacy  to  make  good  the  default  in  respect 
of  the  residue  : — 

Held — that  the  rule  that  a  defaulting  trus-- 
tee  cannot  claim  any  share  in  the  trust  estate 
until  he  has  made  good  his  default,  inasmuch 
as  he  must  be  treated  as  having  by  anticipation 
received  or  retained  payment  of  his  share,  did 
not  apply  to  the  present  case,  because  the  trus- 
tee was  not  entitled  to  any  share  or  interest  in 
the  residue  ;  and  that,  as  the  specific  legacy 
and  residue  were  held  upon  entirely  distinct 
trusts,  one  fund  was  not  liable  to  indemnify 
the  other,  and  the  trustee's  assignees  were, 
therefore,  entitled  to  the  whole  legacy  free 
from  any  lien  or  equity  in  respect  of  the 
default. 

Doering  v.  Boering  ((1889)  42  Ch.  D.    203) 
distinguished. 
In  re  Towndrow,  Gratton  v.  Machkn,  [1911] 

ri  Ch.  662  :   80  L.  J.  Ch.  378  ;   104  L.  T. 

*■  534— Parker,  J. 

8.  Outstanding  Debts— No  Steps  to  Require 
Payment  — Loss  — Receipt  — Trustee  Act,  1893 
(56  &  57  Vict.  c.  53),  s.  21,  sui-s.  2— Judicial 
Trustees  Act,  1896  (59  &  60  Vict.  c.  35),  s.  3  (1).] 
—Trustees,  directed  by  the  will  of  a  testator 
who  died  in  May,  1896,  to  convert  and  invest 
his  estate,  having  allowed  a  sum  lent  by  the 
testator  and  a  debt  due  in  respect  of  the  sale 
of  part  of  the  testator's  assets  to  remain 
uncollected  and  without  action  brought  until 
1903,  the  debtor  being  a  director  of  an  impor- 
tant company  and  possessed  of  house  and  share 
property,  held  liable  for  the  consequent  loss, 
the  Court  not  being  satisfied  that  no  loss  had 
accrued  to  the  testator's  estate  from  the  neglect 
by  the  trustees  of  their  duty. 

Dictum  of  Sir  J.  Romilly,  M.R.,  in  Chick  v. 
7/(>««;«K  (1854),  19  Beav.  262,  271)  applied. 


635 


TRUSTS  AND  TRUSTEES. 


636 


IV.  Breach  of  Trust — Contimted. 

The  concluilini,^  words  of  sect.  21,  sub-sect.  2, 
of  the  Trustee  Act,  1893  (5G  &  hi  Vict.  c.  53), 
involve  the  exercise  of  active  discretion  on  the 
part  of  the  trustee  allowing  time  for  payment 
and  not  the  mere  i)assive  attitude  of  leaving 
matters  alone.  Loss  which  has  arisen  from 
carelessness  or  supineness  of  the  trustee  is 
altogether  outside  the  sub-section. 

A  beneficiary  gave  executors  a  receipt  for  a 
share  of  the  estate  "  as  shown  by  the  executor's 
books  "  and  accounts. 

Held — that  the  receipt  was  not  a  release  to 
them  in  respect  of  the  balance  of  debts  due  to 
the  testator's  estate  then  remaining  uncollected. 

Held,  further — that  in  the  circumstances, 
the  trustees,  having  allowed  the  matter  of  calling 
in  the  debts  to  drift  for  six  years,  had  not  acted 
reasonably  and  were  not  entitled  to  be  relieved 
under  sect.  3  of  the  Judicial  Trustees  Act,  1896. 
In  be  Geeekwood,  Greenwood  v.  Firth,  105 
[L.T.  509— Eve,  J. 

V.  CONSTRUCTIVE  TRUSTS. 

[No  paiagrajilis  in  this  \ol.  of  the  Digest.] 

VI.  DISTRIBUTION. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

VII.  INVESTMENTS. 

See  also  Wills,  No.  48, 

9.  Mortgage  on  Bvsineas  Premises — Amonnt 
Advanced.l — There  is  no  rule  that  trustees 
on  investing  trust  money  on  a  mortgage  of 
business  premises  ought  not  to  lend  more  than 
one-half  of  the  value  of  those  premises.  The 
authorities  only  show  that  trustees  are  well 
advised  in  not  lending  more  than  one-half  of 
the  value  in  such  a  case. 

Palmer  v.  Emerson,   [1911]  1  Ch.  758  ;   80 

[L.  J.  Oh.  418  ;  104  L.  T.  557  ;  27  T.  L.  R. 

320;   55  Sol.  Jo.  365— Eve,  J. 

10.  Mortgage — Heliance  on  Valuer's  Heport — 
Buty  of  Valuer— Tr^istec  Act,  1888  (51  &  52 
Vict.  c.  59),  s.  4  (1)— Trustee  Act,  1893  (56&  57 
Vict.  c.  53),  s.  8  (1).]— It  is  not  incumbent  on 
trustees  before  investing  trust  funds  on  mort- 
gage to  find  out  whether  the  valuer  employed  by 
them  has  at  any  time  advised  or  acted  for  the 
mortgagor  ;  it  is  enough  if  in  the  matter  in 
question  the  valuer  has  been  instructed  and 
employed  independently  of  the  mortgagor. 

A  valuer  employed  by  trustees  to  report  on 
property,  upon  which  they  propose  to  invest 
trust  funds,  should  advise  them  not  only  as  to 
the  actual  value  of  the  property,  but  also  as  to 
the  proportion  which  in  his  opinion  they  may 
safely  advance  in  the  particular  case. 

The  mere  fact  that  part  of  the  property  is 
let  on  weekly  tenancies  does  not  malce  the  invest- 
ment improper. 

In  re  Solomon,  Nore  v.  Meyer,  28  T.  L.  R. 
[28  ;  56  Sol.  Jo.  109— Warrington,  J. 

11.  Bctention  of  Inrestments — Loss — Liahillty 
of  Trustees.']— Tvw^itcQS  who  have  a  trust  for 
sale  and  conversion,  with  powers  at  their  dis- 
cretion to  postpone  conversion  and  to  retain 


I  existing  investments,  are  not  under  any  duty 
to  make  or  preserve  evidence  that  they  have 
exercised  such  discretion.  The  assumption  is, 
if  they  postpone  conversion  and  retain  existing 
investments,  that  they  have  properly  exercised 
their  discretion. 

Observations  on  the  duties  of  trustees  with 
respect  to  the  retention  of  investments. 
In  re  Oddy,  Connell  v.  Oddy,  104  L.  T.  128— 
[Joyce,  J. 

12.  Power  to  Incest  in  Stocks  or  Securities  of 
Colony  or  Bependency — Stocks  of  Province  of 
Canada.] — A  power  given  to  trustees  to  invest 
in  the  stocks  or  shares  of  a  British  colony  or 
dependency  does  not  authorise  an  investment  in 
stock  issued  by  the  Provinces  of  the  Dominion 
of  Canada. 

Decision  of  Eve,  J.  ([1911]  2  Ch.  58;  80 
li.  J.  Ch.  467;  104  L.  T.  671;  27  T.  L.  R. 
429;   55  Sol.  Jo.  499)  affirmed. 

In  re  Maryon- Wilson's  Estate,  [1911]  W.  IST. 
[222;  28  T.  L.  R.  49— C.  A. 

13.  Poicer  to  Invest  in  Particular  Investvients 
— Implied  Power  to  Vary  Investments — Power  of 
Sale — Real  Bstate.] — In  an  ordinary  case  a 
direction  to  trustees  to  invest  in  particular 
investments  implies  a  power  to  vary  investments, 
and  this  implied  power  gives  the  trustees  a  power 
to  sell  real  estate  in  which  they  have  power  to 
invest  for  the  occupation  of  a  tenant  for  life. 

In  re  Pope's  Contract,  [1911]   2   Ch.  442; 
[80  L.  J.  Ch.  692  ;  105  L.  T.  370— Neville,  J. 

See  8.  C.  Settlements,  No.  2. 

14.  Unauthorised  Investment — Bual  Position  of 
Tenant  for  Life  and  Irustee— Restoration  of 
Capital  with  Interest — Capital  and  Income — 
Claim  to  Excess  of  Interest.] — A  tenant  for  life 
is  not  liable  to  make  good  to  the  capital  fund 
any  excess  of  interest  which  he  obtains  from 
unauthorised  investments  provided  the  capital 
fund  is  not  diminished  by  reason  of  such  invest- 
ments, and  this  principle  holds  good  even  though 
the  tenant  for  life  may  happen  to  be  also  a 
trustee. 

In  ee  Hoyles,  Row  v.  Jagg  (No.  2),  [1911] 

[W.  N.  214  ;  105  L.  T.  663  ;  56  Sol.  Jo.  110— 
Eady,  J 

VI 11.  PRACTICE. 

See  also  No.  21,  infra ;  Executors, 
No,  27  ;  Practice,  Nos.  26,  28  ; 
Solicitors,  No.  25. 

15.  Settlement — Action  for  Administration — 
Compromise  —  Fund  Carried  to  Sej)arate 
Account.] — In  the  compromise  of  an  action  by 
the  mortgagee  of  a  life  interest  under  a  settle- 
ment against  the  trustees  for  administration,  it 
was  agreed  {inter  alia)  that  certain  funds  subject 
to  the  trusts  of  the  settlement  be  paid  into  court 
by  the  trustees  to  an  account  entitled  "  Tlio 
shares  of  the  P.  Company  and  its  incumbrancers, 
subject  to  the  life  interest  of  H.  and  her 
mortgagee." 

Held — that  the  carrying  over  to  the  separate 
account  was  not  equivalent  to  a  transfer  of  the 
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stocks  and  securities  or  payment  of  the  proceeds 

thereof  by  the  trustees  to  the  company. 

The  separate  account  is  merely  the  machinery 
by  which  the  Court  has  carried  its  declaration 
into  effect,  and  so  long  as  the  fund  remains  in 
Court,  that  machinery  is  under  the  control  of  the 
Court. 

ThorndiUe  v.  Hunt  ((1859)  .3  De  G.  &  J.  5G3) 
distinguished. 

Decision  of  Neville,  J.  (  [1910]    W.  N.  163  ; 
79  L.  J.  Ch.  610  ;  103  L.  T.  131)  affirmed. 
Cloutte    r.    Storey,   [1911]    1   Ch.    IS;    80 
[L.  J.  Ch.  193  ;  103  L.  T.  G17— C.  A. 

IX.  RESULTING  TRUST. 

/S'('^  Tractice,  No.  2C. 

X.  TRUSTS  FOR  SALE,  ETC. 

[\o  paragiaiilis  in  this  vol.  oftlie  Digost.] 

XI.  PUBLIC  TRUSTEE. 

See  aho  EXECUTORS,  No.  9. 

16.  Audit  of  Trust  Accounts — Costs  of  Audit — 
Order  for  Payment — Ajjpealfrom  Public  Trustee 
—PuMic  Trustee  Act,  1906  (6  Edw.  7,  c.  .'55),  ss.  10, 
13.] — An  appeal  lies -under  sect.  10  of  the  Public 
Trustee  Act,  1906,  from  an  order  made  by  the 
Public  Trustee  under  sect.  13  (5)  of  the  Act 
ordering  the  costs  of  an  investigation  and  audit 
of  the  trust  accounts  to  be  borne  by  the  benefi- 
ciaries who  applied  for  such  investigation  and 
audit.  On  such  an  appeal,  the  Public  Trustee 
should  not  be  made  a  party. 

Before  making  an  order  for  the  payment  of 
costs,   tlie    Pul;iic    Trustee    ought   to   hear  the 
parties  if  they  desire  to  be  heard. 
In  RE  Oddy,  [1911]  1  Ch.  532  ;  80  L.  J.  Ch. 

[404  ;  104  L.  T.  338  ;    27  T.   L.   R.   312  ;  55 
Sol.  Jo.  348— Parker,  J. 

17.  Sole  Trustee — Trust  Instrument  Pequiring 
not  less  than  Three  Trustees — Apiyointment  of 
Puhl'ic  Trustee  as  Sole  Trustee  iy  Court — Trustee 
Act,  1893  (56  &  57  Vict.  c.  53),  ss.  10,  25— Public 
Trustee  Act,  1906  (6  Edw.  7,  c.  55),  ss.  3,  5— 
Settled  Land  Art,  1882  (45  &  46  Vict.  c.  38), 
ss.  39,  45.] — The  Court  has  jurisdiction  to 
appoint  the  Public  Trustee  as  sole  trustee  even 
when  the  power  to  appoint  new  trustees  in  the 
trust  instrument  provides  that  the  number  of 
trustees  shall  be  not  less  than  three. 

The  Public  Trustee  can  be  appointed  sole 
trustee  for  the  purposes  of  the  Settled  Land 
Acts. 

In  re  Leslie's  Hassop  Estates,  [1911]  1  Ch. 

[611  ;  80  L.  J.  Ch.  486  ;  27  T.  L.  E.  352  ;  55 

Sol.  Jo.  384  ;  sub  7iom..  In  re  Hassop  Settled 

Estates,  In  re  Leslie's  Will,  104  L.  T. 

563— Eve,  J. 

18.  Public  Trustee  Act,  1906  (6  Edw.  7, 
c.  55),  ss.  10,  13,  14  —  Public  Trustee 
Rules,  1907,  rr.  37-39.]— Observations  on  the 
Public  Trustee  Act,  1906,  ss.  10,  13,  and  14, 
and  the  Public  Trustee  Rules,  1907,  rr.  37-39. 
In  re  Oddy,  Connell  v.  Oddy,  104  L.  T.  128— 

[Joyce,  J. 


19.  Appeal  from  Public  Trustee  —  Public 
Trustee  Act,  1906  (6  Edw.  7,  c.  55),  ss.  10,  13.]— 
Sect.  10  of  the  Public  Trustee  Act,  1906, 
applies  to  all  decisions  of  the  Public  Trustee 
in  discharge  of  his  judicial  functions  undei 
ihe  Act. 

The  Public  Trustee  ought  not  to  be  joined  as 
a  party  to  proceedings  by  way  of  appeal  from 
his  decision  in  discharge  of  his  judicial 
functions. 

Qucere,  whether  an  appeal  does  not  lie  from 
every  act  or  omission  of  the  Public  Trustee  m 
the   performance  of  his   administrative  func- 
tions under  the  Act. 
In  re  Oddy,  [1911]  1  Ch.  532  ;  80  L.  J.  Ch. 

[404  ;   104  L.  T.  338  ;  27  T.  L.  R.  312  ;  55 
Sol.   Jo.   348— Parker,  J. 

20.  Admiiustr,itl,nt  of  Small  Estate  by  Public 
Trustee—a ri>sx  Cij'ilul  \<,luc  less  than  £1,000 
— Time  for  A.-<,-eiiaiiiiiiii  dross  Value — Public 
Trustee  Act,  1906  (6  Edw.  7,  c.  .55),  s.  3.]— 
Sect.  3  of  the  Public  Trustee  Act,  1906,  applies 
throughout  to  the  estates  of  deceased  persons, 
and  has  no  application  to  trusts  created  by 
settlements. 

The  date  of  the  application  to  the  Public 
Trustee   under  sect.    3   to   undertake   the   ad- 
ministration of  a  small   estate,   and   not  the 
date  of  the  testator's  or  intestate's  death,  is 
the  determining  date  for  ascertaining  whether 
the  gross  value  of  the  estate  is  less  than  £1,000. 
In  re  Devereux,  Toovey  v.  Public  Trustee, 
[1911]    2   Ch.    545;   80   L.   J.   Ch.  705;    105 
L.   T.   407;    27    T.   L.   R.   574;   .55   Sol.    Jo. 
715— Eve,  J. 

21.  Judicial  Trustee  Ectirinfj—ApjHiiHtment 
of  Public  Trustee  by  Court — Practice — Judicial 
Trustee  Rules,  1897,  r.  24  (1).]— Before  an  order 
is  made  appointing  the  public  trustee  a  trustee 
in  the  place  of  a  retiring  judicial  trustee  the  Court 
should  make  an  order  that  there  should  cease  to 
be  a  judicial  trustee. 

Ix  re  Johnston,  Mills  r.  Johnston,  [1911] 
[W.  N.  234  ;  131  L.  T.  .Jo.  86— Neville,  J. 
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I.  IN  GENEEAL. 

1.  Watercourse — Liah'd'd ij  to  Fill  up  or  Cover 
Over — Land  Laid  Out  for  Bu'dd'nui  —  Land 
Abutting  —  Tottenham   Urhan  Uistriet    Council 


641 


WATERS  AND  WATERCOURSES. 


642 


I.  In  General — Continued. 

Act,  1900  (63  .V  6A  Vict.  c.  cclxxxiv.,  s.  64.]  — 
— A  council  were  empowered  to  require  the 
owner  of  land  laid  out  for  building  on  which 
any  watercourse  or  ditch  was  situate,  or  which 
abutted  on  any  watercourse  or  ditch,  to  exe- 
cute such  works  as  were  in  their  opinion 
necessary  to  wholly  or  partially  fill  up  or 
cover  over  such  watercourse  or  ditch  before 
proceeding  to  build.  R.  agreed  to  purchase 
some  land  abutting  on  a  watercourse  in  the 
district,  and  submitted  plans  for  a  factory 
which  were  approved  subject  to  his  cul verting 
the  watercourse.  R.  agreed  to  sell  a  strip  of 
land  abutting  on  the  watercourse  to  0.,  and 
conveyed  the  strip  to  0.  on  the  same  day  as 
the  land  was  conveyed  to  him.  The  council, 
after  the  date  of  the  conveyance,  gave  R.  and 
0.  notice  to  culvert  the  watercourse,  but  R. 
and  0.  ignored  the  notice  and  R.  erected  the 
factory.  The  council  brought  an  action  asking 
for  a  declaration  that  the  defendants  were 
not  entitled  to  commence,  proceed  with  or 
maintain  the  factory  without  doing  the  works 
required  by  the  council,  and  for  an  injunction 
restraining  them  from  building. 

Held — that  R.'s  land  did  not  abut  on  the 
watercourse,  and  that  0.,  whose  land  did  abut 
on  the  watercourse,  did  not  intend  to  build, 
and  that  the-  action  failed. 
Attorney-General  v.  Rowley  Brothers,  75 
[J.  P.  81  ;  9  li.  G.  R.  121— Eady,  J. 

2.  Navigalle  Non-tidal  River — Publio  Right 
of  Navigation — Mooring  and  Anchoring — Right 
of  Member  of  PiMic  to  Moor  Permanently,  to 
Bank  or  Alveus,  Boats  Kept  for  Hire.] — Though 
the  public  right  of  navigation  of  a  navigable 
non-tidal  river  includes  as  a  reasonable  incident 
thereof  the  right  to  moor  or  drop  anchor  in  the 
course  of  such  navigation,  a  boat-hirer  is  not 
entitled,  in  virtue  of  his  rights  as  a  member  of 
the  public,  to  keep  permanently  attached  to  the 
bed  of  such  a  river  a  raft  used  by  him  for  the 
purposes  of  his  business,  or  to  moor  permanently 
to  the  bed  or  bank  boats  kept  for  hire,  and  he 
will  be  restrained  from  so  doing  at  the  instance 
of  the  proprietor  of  the  bank  and  bed  of  the 
river. 

Campbell's  Trustees  r.  Sweeney,  48  Sc.  L.  R. 
[1023— Ct.  of  Sess. 
II.  RIVERS. 

See  also  Fisheries,  No.  5. 

(a)  Ownership  of  Soil. 
See  No.  2,  .vqjra ;  No.  3,  infra. 

(b)  Pollution. 

(i.)  Manufacturing  Refuse. 
[No  paragraphs  in  this  voL  of  the  Digest.] 

(ii.)  Sewage. 

3.  Local  Authority — Contamination  of  River — 
Meaning  of  "  Tidal  "  —  Riparian  Owners  — 
Ownership  of  River  Bed— Nuisance— Trespass — 
Right  of  Action  by  Reversioner— Liability  of 
Sanitary  Authority — Publio  Health  Act,   1875 


(33  &  39  Vict.  c.  50)— Local  Government  Act, 
1894  (56  &  57  Vict.  c.  73).]— The  sewers  of  the 
defendant  local  authority  discharged  con- 
taminating matter  in  a  crude  state  into  the  river 
bounding  the  plaintiff's  property. 

Held  (upon  the  several  defences  raised) — 
that  the  river  in  question  being  influenced  by 
exceptionally  high  tides  did  not  make  it  "  tidal," 
so  as  to  affect  the  plaintiff's  claim  as  riparian 
owner  ;  that  the  fact  of  another  person  having 
been  accustomed  to  license  the  fishing  on  both 
sides  of  the  stream  was  not  conclusive  proof  of 
that  person  owning  the  whole  bed  of  the  river, 
and,  even  if  it  were,  did  not  affect  the  plaintiff's 
right  to  have  the  flow  of  tlie  water  past  his 
banks  in  its  natural  state  of  purity  ;  and  that, 
although  the  plaintiff  had  let  his  fields  imme- 
diately bordering  on  the  river  to  a  yearly  tenant 
not  a  party  to  the  action,  he  was  not  thereby 
disentitled  to  sue,  inasmuch  as  the  nuisance  was 
one  which,  if  not  stopped,  would  continue  of 
itself,  and  was  therefore  an  injury  to  the  rever- 
sion and  gave  a  right  of  action  to  the  reversioner. 

Held,  further— that,  although  the  defen- 
dants had  not  themselves  laid  the  sewers,  but 
had  taken  tliem  over,  practically  in  their  existing 
state,  from  another  public  body,  yet,  having 
taken  them  under  a  statute  which  transferred 
with  them  "  all  powers,  duties,  and  liabilities," 
they  were  answerable  to  the  plaintiff  exactly  as 
would  have  been  their  predecessors. 

RylandsY.  Fletcher  ((1868)  L.  R.  3  H.  L.  330) 
applied. 

Glossop  V.  Heston  and  Isleworth  Local  Board 
((1879)  12  Oh.  D.  102)  considered. 
Jones  v.  Llanrwst  Urban  District  Council, 

[19111  1  Ch.  393  ;  80  L.  J.  Ch.  145  ;  103  L.  T. 

751  ;  75  J.  P.  68  ;  27  T.  L.  R.  133  ;  55  Sol.  Jo. 
125  ;  9  L.  G.  R.  222— Parker,  J. 

4.  Effluent  from  Sewage  Disposal  Worhs — 
Liability  of  Persons  Controlling  Worhs  although 
Sewer  Vested  in  Local  Authority  —  Public 
Health  Act,  1875  (H8  k  39  Vict.  c.  55),  ss.  4, 
13.]— The  defendants  were  the  lessees  of  a 
number  of  cottages  which  drained  into  sewage 
disposal  works,  of  which  a  firm  of  builders 
were  the  lessees.  Sewage  escaped  from  the 
disposal  works  into  a  stream  which  flowed 
through  a  farm  belonging  to  the  plaintiff,  and 
injured  cattle  and  pasturage  belonging  to  him. 
In  an  action  by  the  plaintiff  for  damages  and 
an  injunction  evidence  was  given  that  at  the 
time  when  the  damage  was  caused  the  defen- 
dants were  in  control  of  the  sewage  disposal 
works.  The  local  authority  had  passed  the 
plans  for  the  sewers  "  subject  to  the  drainage 
being  carried  out  to  the  satisfaction  of  the  sur- 
veyor," but  there  was  no  evidence  that  the 
surveyor  had  ever  expressed  such  satisfaction. 

Held— that,  even  assuming  that  the  sewage 
disposal  works  and  the  pipes  connected  there- 
with were  sewers  vested  in  the  local  authority 
under  sect.  13  of  the  Public  Health  Act,  1875, 
there  being  evidence  upon  which  the  learned 
judge  could  come  to  the  conclusion,  which  he 
did,  that  it  was  by  the  act  or  default  of  the 
defendants  themselves  that  the  sewage  was  in 

21 
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fact  being  discharged  into  the  brook,  his  de- 
cision could  not  be  interfered  with. 

TiTTERTON  V.   KiNGSBUEY  COLLIERIES,  LD.,   104 

[L.    T.    569  ;    75   J.    P.   295  ;   9   L.   G.    R. 
405— Div.  Ct. 

5.  LdctiJ  Aiitluirltij — "  S/rciaii"  or  ^'Sewer" — 
Inteniillteid  Sf/rdin'—.Xo  Sinmner  Flow — Tidal 
Trihutunj — I)i'i)osU  of  Srwinjc  on  Banks — Public 
Ntnsance — Old  Culcert  orrr  Part  of  Stream — 
Non-maititeniincc  of  (  'uln-rt — Flood'nnj  of  Private 
Land — Contin//oi/.s  J/ijiin/  —  Bo  ma  i/et<~Inj  unc- 
tion—Ptcblic  Health  'Act,  1875  {^S  &  39  Vict. 
c.  55),  ss.  17,  19,  299— Public  Authorities  Pro- 
tection Act,  1893  (56  &  57  Vict.  c.  61),  s.  1.]  — 
The  discharge  of  sewage  into  the  channel  of  an 
intermittent  stream  may  have  the  effect  of  con- 
verting it  into  a  sewer  although  the  natural  flow 
of  the  pure  water  is  not  cut  off.  No  rule  to  the 
contrary  is  established  by  West  Hiding  of  Yorh- 
shire  Pirers  Board  v.  Reuben  Gaunt  jf-  So7is,  LA. 
((1902)  67  J.  P.  183)  or  West  Biding  of  York- 
shire Rivers  Board  v.  Preston  ((1904)  69  J.  P.  1). 
Crude  sewage  was  discharged  by  a  local 
authority  into  the  channel  of  an  intermittent 
stream  which  ran  in  an  old  culvert  through 
private  land  and  then  in  the  open  air  alongside 
that  land  to  a  tidal  river,  the  stream  itself  being 
tidal  up  to  the  point  where  the  sewage  entered. 
The  local  authority  had  not  interfered  with  the 
natural  flow  of  the  stream,  which  only  ran 
during  the  winter.  In  the  summer  the  channel 
conveyed  nothing  but  sewage  with  the  exception 
of  the  tidal  water  with  which  it  was  diluted 
twice  a  day.  Sewage  was  deposited  on  the 
banks  of  the  open  channel  to  such  an  extent  as 
to  constitute  a  public  nuisance  when  the  tide 
was  out,  and  owing  to  the  defective  state  of  the 
culvert  the  land  was  constantly  flooded  with 
pent  up  sewage  water  at  spring  tides. 

Held — (a)  that  notwithstanding  the  summer 
flow  of  fresh  water  and  the  daily  flow  of  tidal 
water  the  channel  was  a  sewer  ;  (J)  that  the 
periodical  inundation  of  sewage  from  a  sewer 
out  of  repair  was  a  continuing  cause  of  action, 
and  that  the  relator's  right  to  damages  was  not 
limited  by  the  Public  Authorities  Protection  Act, 
1893,  sect.  1,  to  damages  in  respect  of  the  flood- 
ings  within  six  months  before  action  ;  (c)  that 
the  local  authority  were  liable  to  an  injunction 
restraining  them  from  occasioning  a  nuisance  by 
discharging  crude  sewage  through  the  open 
channel,  and  from  discharging  it  or  permitting 
it  to  flow  from  the  culvert  or  sewer  on  to  the 
relator's  land. 

Semble— Although   sect.    299    of    the   Public 

Health  Act,  1875,  provides  a  statutory  remedy 

by  complaint  to  the  Local  Government  Board  in 

the  case  of  a  local  authority  making  default  "  in 

the  maintenance  of  existing  sewers  "  it  does  not 

preclude    a    private  individual  from   obtaining 

damages  and  an  injunction  against  that  local 

authority  in  respect  of  a  common  law  nuisance 

arising  from  that  default. 

■  Attorney-General  v.  Lewes  Corporation, 

[1911]  2  Ch.  495  ;  27  T.  L.  R.  581  ;  55  Sol.  Jo. 

703— Eady,  J, 


(iii.)  Procedure. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Repairing  Banks,  etc. 

[No  paragraphs  in  tills  vol.  of  the  Digest.] 

(d)  Rights  of  Riparian  Owners. 

See  also  Nos.  2,  3,  4,  supra. 

6.  Pollution  of  Water  by  Sewage — Nuisance- 
Trespass — No    Actual    Damage — hi) unction.'] —  ■ 
The  owner  of  land  upon  the  banks  of  a  river  can 
maintain  a  suit  to  restrain  the  pollution  of  the 
water  of   the   river   without   showing   that   the 
pollution  has  caused  him  actual  damage. 
Jones  v.  Llanrwst  Urban  District  Coun- 
[CIL,  [1911]  1  Ch.  393  ;  80  L.  J.  Ch.  145  ;  105 
L.  T.  751  ;  75  J.   P.   68  ;  27  T.  L.  R.  133  ;  53 
Sol.  Jo.  125  ;  9  L.  G.  R.  222— Parker,  J. 

See  also  S.  C.  No.  3,  supra. 

1.  Higher  and  Lower  Riparian  Owners — In- 
terference with  Bed  of  Rirer  —  Removal  of 
Obstructions  Consolidated  in  Bed  of  River.] 
— A  riparian  owner  is  not  entitled  to  alter  the 
level  of  a  river  by  removing  obstructions  which 
by  lapse  of  time  have  become  embedded  and 
consolidated  in  and  form  part  of  the  bed  of 
the  river,  if  thereby  he  diminishes  or  increases 
the  flow  of  water  which  a  millowner  lowei 
down  has  been  enjoying  owing  to  the  diver- 
sion of  the  stream  or  the  alteration  in  its  level 
by   the   obstructions. 

Decision  of  Div.  Ct.  (27  T.  L.  R.  483  ;  55 
Sol.  Jo.  601)  reversed. 

Fear  v.  Vickers,  27  T.  L.  R.  558  ;   55  Sol. 
[Jo.  688— C.  A. 

(e)  River  Thames. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

111.  SEASHORE. 

See  also  LOCAL  Government,  No.  4. 

(a)  In  General. 

8.  Low  -  loater  Mark  of  Sea  —  Statutory 
Boundary — Extension  of  Boundaries — Erection 
of  Artificial  Structures  below  Low-water  3Iark.] 
— In  an  action  regarding  liability  for  assess- 
ments : — 

Held — that  the  boundary  of  a  burgh,  fixed 
by  statute  as  "  low-water  mark "  of  the  sea, 
followed  that  mark  as  it  varied  from  time  to 
time  through  natural  fluctuation  or  was  altered 
by  artificial  operations  ;  and  that,  accordingly, 
piers  consisting  of  solid  structures  of  stone, 
erected  so  as  to  extend  below  the  natural  low- 
water  mark,  were  situated  wholly  within  the 
burgh. 
Leith  Docks  Commissioners!'.  Leith  Magis- 

[TRATES,  [1911]  S.  C.  1139  ;  48  Sc.  L.  R.  919 
— Ct.  of  Sess. 

9.  Foreshore — Alluvion — Accretions  caused  by 
the  Recession  of  the  Line  of  Ordinary  High 
Water — When  Owner  of  the  Lands  Adjoining  is 
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III.  Se&Bhore—Cu/ifimed. 

Untitled  to  such  Accretiom — Test."] — The  deci- 
sion of  the  House  of  Lords  in  Giford  v. 
Tarborough  (5  Bing.  163)  conclusively  de- 
termines that  where  land  is  added  to  the 
seashore  by  the  gradual  and  imperceptible 
action  of  natural  causes,  the  owner  of  the  lands 
adjoining  the  accretions  acquires  in  them  a 
good  title  against  the  Crown,  notwithstand- 
ing the  existence  of  marks  or  bounds  or  other 
evidence  by  which  the  former,  or  a  former, 
line  of  ordinary  high  water  can  be  ascer- 
tained. 

The  real  question  in  every  such  case  of 
accretion  is  whether  during  the  process  of 
accretion  the  progress  of  the  accretion  can 
be  ascertained. 

Attorney-Geneeal  for  Ireland  v.  M'Carthy, 
[1!)11]  2  I.  R.  2(30— Div.  Ct.,  Ireland. 

(b)  Rights  over  Foreshore. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 


WATERWORKS. 

1.  In  General    . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Charges  for  Water 
III.  Compensation  Water   . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Dividends        .... 
V.  Supply  of  Water  . 

See  also  Rates,  No.  15. 
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I.  IN  GENERAL. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  CHARGES  FOR  WATER. 

See  also  Nos.  3,  6,  infra. 

1.  Stream  Feeding  Watercourse  to  Ironworlis 
—  Stutntor]!  Dirersion  of  Stream  by  Local 
Authoritfj  for  Waterworks — Statutory  Grant 
of  Compensation  Water — Limited  Quantity  for 
'■^  any  Worliing  Hay"  —  Kon-user  of  Compen- 
sation Water  for  Long  Period  —  Alleged 
Abandonment  —  Llanfrechfa  Upper  Local 
Board  Waterworks  Act,  1884  (47  &  48  Vict. 
c.  clii.),  ss.  7,  8.] — In  1884  a  local  authority, 
the  predecessors  in  title  of  the  defendants, 
were  empowered  by  a  special  Act  to  construct 
a  reservoir,  and  for  that  purpose  to  divert  a 
stream  which  fed  a  watercourse  that  flowed 
for  some  distance  across  the  plaintiff's  lands 
and  supplied  a  company  (his  lessees)  with 
water  for  the  purposes  of  their  works.  Sect.  8 
of  the  Act  provided  that  the  local  authority 
should  permit  "  the  owners,  lessees  and  occu- 
piers "  of  the  works  to  take  compensation 
water  along  the  watercourse  not  exceeding  a 
specified  quantity  "  during  any  working  day," 
and  imposed  liability  to  damages  on  the  local 
board  if  they  failed  to  permit  the  due  quantity 


of  compensation  water  to  flow  into  the  water- 
course. In  1890  the  company  ceased  to  use 
their  works  and  subsequently  dismantled  them 
and  surrendered  their  lease  to  the  plaintiff. 
Meanwhile  the  watercourse  gradually  fell  into 
disuse  and  great  disrepair,  its  banks  became 
broken  down  in  places,  so  that  the  water 
escaped  and  did  not  reach  the  site  of  the 
works  ;  and  in  1909  the  defendants  diverted 
the  stream  and  prevented  water  from  flowing 
into  the  watercourse.  In  an  action  by  the 
plaintiff  claiming  a  declaration  of  his  right 
to  the  compensation  water  under  the  Act  and 
an  injunction  to  restrain  the  defendants  from 
diverting  or  interfering  with  the  flow  of  water 
to  the  watercourse  :  — 

Held— that  on  the  true  construction  of  the 
section  the  grant  of  compensation  water  was 
to  the  plaintiff  and  others  as  "  the  owners 
lessees  and  occupiers  "  of  the  works,  and  was 
not  limited  to  the  purposes  for  which  the 
water  was  to  be  used  ;  and  that  "  any  work- 
ing days  "  meant  the  days  of  the  week  other 
than   Sundays   and  holidays. 

Held  also — that  the  non-user  of  the  com- 
pensation water  during  the  time  that  it  was 
not  wanted  was  not  of  itself  evidence  of  any 
abandonment  by  the  plaintiff  of  his  rights 
under  the  section,  and  that  he  was  entitled  to 
the  uninterrupted  flow  of  the  specified 
quantity  of  compensation  water  to  the  site 
of  the  works  notwithstanding  that  the  com- 
pany had  ceased  to  carry  on  business  there. 

But  held,  that,  as  no  present  damage  had 
resulted  to  the  plaintiff  from  the  diversion 
of  the  water,  an  injunction  would  not  be 
granted. 

Hanbury  v.  Llanfrechfa  Upper  Urban  Dis- 

[trict  Council,  75  J.  P.  307  ;    9  L.  G.  R. 

360— Neville,    J. 

III.  COMPENSATION   WATER. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  DIVIDENDS. 

2.  Share  Capital  Divided  i7t'o  DijTerent 
Classes  of  Shareholders — Maximu-m  Biindend — 
Payment  of  Back  Dividends — Weymouth  M'ater- 
works  Acts,  1855  and  1897,  s.  27 — Waterworks 
Cluvses  Act,  1847  (10  Vict.  c.  17),  s.  75.]— 
The  provisions  of  the  Waterworks  Clauses 
Act,  1847,  sects.  75  et  seq.,  which  relate  to  the 
payments  of  a  waterworks  company's  dividends 
refer  to  the  maximum  amount  which  the  com- 
pany can  lawfully  distribute  by  way  of  dividend, 
and  do  not  refer  to  the  rights  of  the  shareholders 
in  the  company  inter  se. 

The  original  share  capital  of  a  waterworks 
company  ,was  a  share  capital  in  respect  of 
which,  by  incorporation  of  sect.  75  of  the 
Waterworks  Clauses  Act,  1847,  the  prescribed 
rate  of  dividend  was  10  per  cent.  By  a 
private  Act  another  class  of  shares  was  created, 
with  a  prescribed  rate  of  dividend  5  per  cent. 
Sect.  27  of  the  latter  Act  provided  that  "  the 
company  shall  not  in  any  one  year  make  out 
of  their  profits  any  larger  dividend  on  the 
additional  capital  to  be  raised  under  the 
powers  of  this  Act  than  £5  in  respect  of  every 

21—2 
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IV.  Tiividenis—Coiithiued. 

£100  actually  paid  up  of  such  capitiil,  whether 
issued  as  ordinary  or  preference  capital,  unless 
a  larger  dividend  be  at  any  time  necessary 
to  make  up  the  deficiency  of  any  previous 
dividend  which  shall  have  fallen  short  of  the 
said  sum  of  £5  per  cent,  per  annum."  There 
was  such  a  deficiency  in  both  classes  of  shares, 
as  contemplated  by  this  section.  The  ques- 
tions for  the  determination  of  the  Court  were 
whether  it  was  allowable  for  the  company  to 
pay  back  dividends  in  respect  of  one  class  of 
shares  without  at  the  same  time  providing  a 
corresponding  dividend  in  respect  of  the  other 
class  of  shares,  both  classes  of  shares  being 
ex  hypothesi  in  arrear,  and,  further,  how  such 
arrears  should   be  paid. 

Held — that  the  back  dividends  could  be 
paid,  and  that  the  proper  way  of  doing  it  was 
to  treat  the  extra  dividend  as  a  dividend 
which  was  payable  for  the  year,  and  to  pre- 
serve the  same  proportions  between  the  total 
dividends  paid  to  the  two  classes  of  share- 
holders as  existed  by  statute  with  respect  to 
the  maximum  dividends  ;  and  that  this  could 
be  done  until  the  arrears  on  each  class  of 
shares  has  been  wiped  off. 
Weymouth  Waterworks  Co.   v.   Coode  and 

[Hasell,   [1911]   2   Ch.   520;    81   L.   J.   Ch. 
11;   104  L.  T.  588— Parker,  J. 

V.   SUPPLY  OF  WATER. 

S    ce  also  Metropolis,  X.  ;  Negligence 
Nos.  5,  7. 

3.  Water  Rate  —  Wliere  Owner  and  not 
Occupier  Liable  to  Payment — Empty  Ilou&e — 
Hiyht  of  Water  Company  to  Cut  off'  SfuppJy — 
Water  Companief!  (Tlefjftdatio)i  of  Powers}  Act. 
1887  (50  &  51  Vict.  c.  21),  s.  4.]— By  sect.  4  of 
the  Water  Companies  (Regulation  of  Powers; 
Act,  1887,  "  Where  the  owner  and  not  the 
occupier  is  liable  by  law  ...  to  the  payment 
of  the  water  rate  in  respect  of  any  dwelling- 
house  ...  no  water  company  shall  cut  off 
the  water  supply  for  non-payment  of  the  water 
rate  "  : — 

Held — that  the  words  "  is  liable  "  refer  to 
a  liability  at  the  date  when  the  water  rate 
became  due,  and  that,  provided  that  there 
was  at  that  date  an  occupier  other  than  the 
owner,  and  that  the  owner  and  not  the 
occupier  was  liable  for  the  payment  of  that 
rate,  the  section  prohibits  the  water  company 
from  cutting  off  the  supply  for  non-payment 
of  the  rate  even  after  tlie  occupier  has  given 
up  possession,  and  the  premises  have  become 
vacant. 
Metropolitan  Water  Board  v.  Bibbey,  [1911] 

[2  K.  B.  74  ;  80  L.  J.  K.  B.  977  ;  104  L.  T. 

812  ;  75  J.  P.  322  ;  9  L.  G.  R.  531— Div.  Ct. 

4.  Cost  of  Repair  of  Communicatio7i  Pipe — 
Ihreat  to  Cut  off  Supply — Dtiress — Right  to 
Recover  Cost  of  Repair — Ow7iersMp  of  Pipe — 
Onus  of  Proof — Waterworks  Clauses  Act,  1847  (10 
&  11  Vict.  c.  17),  ss.  28,  44, 48-52.]— The  plaintiff, 
having  received  a  notice  from  the  defendants, 
the  local  water  company,  threatening  to  cut_off 


his  water  supply  if  he  did  not  within  forty-eight 
hours  repair  a  leak  in  the  communication  pipe 
by  which  his  house  was  supplied,  had  the  pipe 
repaired  and  subsequently  sued  the  defendants 
for  the  sum  expended  on  its  repair  as  money 
paid  under  duress.  There  was  no  evidence  to 
show  to  whom  the  communication  pipe  belonged, 
or  by  whom  and  under  what  statutory  provisions, 
if  any,  it  had  been  laid  down. 

Held — that  the  plaintiff,  having  failed  to 
prove  that  the  pipe  was  the  property  of  the 
defendants  or  that  the  sum  expended  was  really 
payable  by  them,  could  not  recover  that  sum  as 
money  paid  under  duress. 
Farnell  v.  Portsmouth  Waterworks  Co., 
[75  J.  P.  99  ;  8  L.  G.  R.  1029— Div.  Ct. 

5.  Water  Coinpanij  —  Statutory  Powers  — 
Agreement  for  Construction  of  Mains  —  Distri- 
hution  of  Water  in  Statutory  Area  —  Dele- 
gation  of  Po)rers  —  Ultra    Vires  —  Ticehurst 

Water  Act,  1902  (2  Edw.  7,  c.  cxx.)  — 
Waterworks  Clauses  Acts,  1847  (10  &  11 
Vict.  c.  17)  and  1863  (26  &  27  Vict.  c.  93).]— 
The  plaintiffs,  a  water  company  incorporated 
by  statute,  agreed  with  the  defendants  that  the 
latter  should,  within  the  statutory  area,  con- 
struct mains  and  vporks,  collect  water  rates, 
and  distribute  water,  which  was  to  be  supplied 
in  bulk  at  a  fixed  charge  by  the  plaintiff 
company. 

Held — that  this  agreement  was  not  a  dele- 
gation of  statutory  powers  ;   it  was  therefore 
valid,   and   intra  vires   the  company. 
Ticehurst  and  District  Water  and  Gas  Co., 
[Ld.  v.  Gas  and  Waterworks  Supply  and 
Construction  Co.,  Ld.,  55  Sol.   Jo.  459— 
Warrington,  J. 

6.  "  Prirate  Dwellinq-house  " — Supjyly  to 
Workhouse  —  Bristol  Waterworks  Act,  1862 
(25  Vict.  c.  XXX.),  s.  68.] — A  workhouse  is  not  a 
"private  dwelling-house"  within  sect.  68  of  the 
Bristol  Waterworks  Act,  1862. 

Held,  therefore — that  the  Bristol  Guardians 
were  not  entitled  to  a  supply  of  water  for  their 
workhouse  for  domestic  purposes  at  the  rates 
prescribed  by  the  section. 

Bristol  Guardians  r.  Bristol  Waterworks 

[Co..  [1911]   W.   N.  208;   28    T.   L.   R.  33; 

56  Sol.  Jo.  34— Eve,  J. 


WAYS. 

See  Easements  ;  Highways. 


WEIGHTS  AND  MEASURES. 

I.  Inspectors. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Sale  of  Coal. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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Weights  and  Measures — Continued. 
III.  Weighing    and    Weighing 

Machines. 

[No  paragraphs  in  this  vol.  ®f  the  Digest] 

IV.  Measures. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  Miscellaneous. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
See  Food,  No.  10. 


WESTERN   AUSTRALIA. 

See  Dependencies  and   Coloniks. 
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See  Master  and  Servant  ;  Shipping 
AND  Navigation. 


WILD   BIRDS    PROTECTION. 

See  Animals. 
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I.  Testamentary  Capacity    . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

Execution. 

(«)  Attestation    .        ,        .        . 

lb)  Generally      .        .        .        . 
[Ko  paragraphs  in  this  vol.  ol  the  Digest.] 

(c)    Signature  of  Testator    . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(_d)  Soldiers'  and  Seamen's  Wills 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(^e)   Testamentary  Documents     . 
Incorporation  of  Documents  . 

[No  paragraphs  in  this  vol.  of  the  Digest] 

Revocation. 

(a)  Destruction  .         .         .         . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(&)  Generally      .        .        .        . 
[No  paragraphs  in  this  vol.  of  the  Digest.  ] 

((')    Revocation  of  Gift 
V.  Alterations  and  Erasures 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  Mistake  and  Ambiguity. 

(a)  Ambiguity     .         .         .         • 
lb)  Clerical  Error 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(<■)   Evidence  of  Intention  . 
(<Z)  Misdescription 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(e)   Mistake  of  Fact     . 
VII.  Construction  and  Interpreta- 
tion OF  Terms    .        .        .        . 
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VIII.  Secret  Trust        .        .        .        .660 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  Election 660 

X.  Ademption 660 

xr.  Satisfaction 661 

XII.  Hotchpot 661 

XIII.  Substitutional  Gift  .        .        .  062 
XIV.  Class  Gifts 662 

XV.  Lapse 663 

XVI.  Absolute  Gift      ....    661 

XVII.  Conditions. 

(r/)   Condition      Precedent       or 

Subsequent         .         .         .     661 
[No  paragraphs  in  this  vol.  of  the  Dige-st.] 

{b)   Contingent  Gift    .         .         .661 

(^0    Forfeiture     ....     661 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(^/)    Heirlooms      ....     661 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e')    Name  and  Arms  Clauses       .     661 
[No  paragraphs  in  this  vol.  of  the  Digest] 

(./')  Restraint  of  Marriage  .         .     601 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(r/)    General         ....     661 

XVIII.  Vesting 665 

XIX.  Divesting C06 

XX.  Perpetuities      and      Remote- 

ness      666 

XXI.  Creation  of   Estate  Tail     .    667 
XXII.  Directions  to  Trustees. 

(rt)  Investment         .         .         .  667 

{b)  Maintenance      .         .         .  668 

(6')   Miscellaneous    .         .         .  668 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(rf)  Precatory  Trusts        .         .  668 

XXIII.  Conversion. 

(a)  Leaseholds  .         .         .     668 

[No  paragraphs  in  this  vol.  of  the  Digest] 

{b)  Power  of  Postponement     .     668 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Tenant  for  Life   and  Re- 
mainderman .         .         .     668 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXIV.  Payment       op       Debts       and 

Legacies. 

(«)  Abatement         .         .         .     068 
[No  paragraphs  m  this  vol.  of  the  Digest.] 

(J)  Apportionment  .         .         .     6(iS 

(c)  Charge  on  Real  Estate       .     668 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Exoneration  of  Mortgaged 

Property         .         .         .     <J<J8 
[No  paragraphs  in  this  vol.  of  the  Dige.st.) 

(e)  Interest  on  Legacies  .        .     668 
(/)  Specific  Legacies       .         .     669 

XXV.  Survivorship       .        .        .        .669 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


651 


WILLS. 


652 


Vfills— Continued.  col. 

XXVI.  Exercise  of   Power  of  Ap- 
pointment       ....     tiOi) 

XXVII.  Annuities G70 

XXVIII.  Charitable  Bequests    .        .    670 
XXIX.  Conditional  Will  .        .        .    G70 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

XXX.  Mutual  Wills  .  .  .  070 
XXXI.  Conflict  of  Laws  .  .  .670 
XXXII.  Miscellaneous  .        .670 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  (ilfio  Dependencies,  Nos.  7,  28,  31, 
3.5  ;  Intoxicating  Liquors,  No.  8  ; 
Kent  -  charges.  No.  2  ;  Settle- 
ments ;  Trusts. 

I.  TESTAMENTARY   CAPACITY. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  EXECUTION. 

(a)  Attestation. 

1.  Attestation  oy  Legatee — Gift  Over — Failure 
of  Prior  Gift  —  Acceleration  —  Wills  Act,  1837 
(1  Vict.  c.  26),  s.  15.] — A  testator  made  a  bequest 
of  chattels  real  to  T.,  witli  a  gift  over  in  the 
event  of  his  dj'ing  without  issue  to  J.  and  K. 
T.  attested  the  execution  of  the  will  so  that  the 
bequest  to  him  became  void.  He  was  alive  and 
unmarried.  There  was  no  residuary  gift  in  the 
will. 

Held— that  the  gift  over  to  J.  and  K.  was 
not  accelerated,  and  tliat  it  was  only  in  the 
event  of  the  death  of  T.  without  issue  that  they 
would  he  entitled  to  the  chattels  real. 

Decision  of  Barton,  J.,  affirmed. 
Kearney  v.  Kearney,  [1911]  1  I.  K.  137  ;  45 
[I.  L.  T.  44— C.  A.,  Ireland. 

(b)  Generally. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Signature  of  Testator. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Soldiers'  and  Seamen's  Wills. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Testamentary  Documents. 

2.  Delicf.ry  of  In.struinent  a.s  Escrow — Assign- 
ment of  Lease  —  Delivery  to  Talie  Effect  on 
Death  of  Assignor.'] — A  document  purporting 
to  be  a  deed  of  conveyance  by  a  person  of  his 
own  propertj^,  which  is  delivered  by  him  on  a 
condition  that  it  shall  only  become  operative 
upon  his  death,  is  a  testamentary  document, 
and  therefore  cannot  take  effect  as  an  escrow. 
Foundling  Hospital  (Governors  and  Guar- 

[DIANS)    V.    Crane,    [1911]    2   K.    B.    367  ; 
80  L.  J.  K.  B.  853  ;   105  L.  T.  187— C.  A. 
See  S.C.  under  Deeds. 

III.  INCORPOKATION   OF  DOCUMENTS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


IV.  REVOCATION. 

(a)  Destruction. 

[No  paragiaphs  in  this  vol.  of  the  Digest!] 

(b)  Generally. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Revocation  of  Gift. 

See  also  No.  6,  infra. 

3.  Revocation  of  Life  Interest  —  Efect  on 
Gifts  in  Remainder.] — A  revocation  of  a  life 
interest  does  not  of  itself  operate  to  revoke 
the   interests  in  remainder. 

In  re  McEacharn,  Gambles  v.  McEacharn, 
[55    Sol.    Jo.    204— Eve,    J. 

V.  ALTERATIONS   AND   ERASURES. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

VI.  MISTAKE  AND  AMBIGUITY. 
See  also  VII.  and  No.  42,  infra. 

(a)  Ambiguity. 
See  also  Nos.  4,  24,  infra. 

(b)  Clerical  Error. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Evidence  of  Intention. 

4.  E-ctriiisir  Evidenre— Instructions  to  Sidicitor 
—  Conversation —  AdmissihiUty.'}  — A  testatrix 
bequeathed  a  part  of  her  residuary  estate  to 
"  The  Royal  Hospital  for  Women."  There 
was  no  hospital  of  which  that  was  the  correct 
designation,  but  there  were  several  institu- 
tions whose  titles  were  more  or  less  similar 
thereto. 

Held — that  evidence  of  a  conversation  be- 
tween the  testatri.K  and  her  solicitor  when  he 
received  instructions  to  prepare  her  will,  in 
which  the  testatrix  expressed  an  intention  to 
benefit  a  particular  institution,  was  not  admis- 
sible to  ascertain  which  hospital  was  entitled 
to  the  bequest. 

In   re  Bateman,   Wallace   v.   Mawdsley,  27 
[T.  L.  R.  313— Joyce,  J. 

5.  Blank  Left  for  Names  of  Trustees.]^ 
A  blank  was  left  in  a  will  as  if  for  the  pur- 
pose of  inserting  the  names  of  trustees,  which 
were  duly  inserted  in  other  parts  of  the  wilL 

Held — that  in  the  absence  of  evidence  that 
the  testator  intended  to  fill  up  the  blank,  the 
Court  could  not  say  that  the  names  were 
omitted  inadvertently. 

In  re  McEacharn,  Gambles  v.  McEacharn, 
[55  Sol.  Jo.  204— Eve,  J. 

(d)  Misdescription. 
[No  paragmplis  in  this  vol.  of  the  Digest.] 

(e)  Mistake  of  Fact. 

6.  Codicil — Revocation — False  A.'<si/ nipt  ion  of 
Fact  —  Inconsistent  Legacies  —  Constrnction.] — 
The  revocation  of  a  bequest  grounded  on  an 
assumption  of  fact  which  is  false  takes  effect, 
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VI.  Mistake  and  Ambiguity — Contimicd. 
unless  as  a  matter  of  construction  the  truth  of 
the  fact  is  the  condition  of  the  revocation. 

A  testatrix  by  the  first  codicil  to  her  will 
directed  certain  legacies,  bequeathed  thereby,  to 
be  paid  out  of  "my  V.  bonds."  By  a  second 
codicil  she  stated  "  I  find  I  have  a  sum  of  £700 
V.  stock  which  I  have  not  put  into  my  will,  and 
I  wish  to  be  disposed  of  as  follows,"  and  then  pro- 
ceeded to  make  a  number  of  bequests  of  the  "  V. 
stock,"  which  was  shown  to  be  the  same  as  the 
"  V.  bonds  "  I'eferred  to  in  the  former  instrument. 

Held — that  the  bequest  of  "  V.  stock  "  in  the 
second  codicil  being  grounded  on  the  false 
assumption  that  the  testatrix  had  not  made  any 
previous  disposition  of  the  stock,  and  being  con- 
tingent and  conditional  on  the  truth  of  that 
assumption,  failed,  and  that  the  doctrine  of 
revocation  by  inconsistent  subsequent  disposition 
did  not  apply. 

In  re  Faris,  Goddard  v.  Overend  (No.  2), 
[1911]  1  I.R.  469 —Meredith,  M.R.,  Ireland, 

Vlf.  CONSTRUCTION  AND  INTERPRETA- 
TION OF  TERMS. 

See  aim  Nos.  4,  6,  supra;  Nos.  28,  3.5,  41, 
44,  62,  infra ;  Charities,  No.  3 ; 
Real  Property,  No.  1  ;  Settle- 
ments, No.  23. 

7.  Construction — Bequed  of  Fund  "  absolutely  " 
follon-ed  by  Directions  as  to  Bintribution  — 
''' Spccifie    Wish'' — Precatory    Trust.'] — By   his 

will  a  testator  made  a  bequest  in  these  terms  : 
"  To  my  father  if  living  at  my  death  and,  if  not 
to  my  j'ounger  sister  ...  I  bequeath  abso- 
lutely £5,000,  but  it  is  my  specific  wish  that  the 
said  sum  shall  be  distributed  as  follows:  £4,000 
to  the  Caterham  Congregational  School,  Surrey  ; 
£500  to  the  Milton  Mount  Congregational 
School,  Gravesend,  Kent  ;  £500  to  be  given  to 
ten  (or  more  as  may  be  deemed  proper)  deserving 
young  people  connected  with  Latimer  Congrega- 
tional Chapel,  Stepney,  London,  E.,  eight  of 
whom  shall  be  females.  ..." 

Held— that  the  legacy  of  £5,000  was  be- 
queathed free  from  any  trust  or  legal  obligation. 

"  Precatory  trust  cases  "  discussed. 

Decision  of  Joyce,  J.,  reversed. 
In  re  Atkinson,  Atkinson  r.  Atkinson,  80 
[L.  J.  Ch.  370  ;  103  L.  T.  860— C.  A. 

8.  Conxtruction — "  Earnest  Desire  ' — Preca- 
tory Trust.'] — A  testator  by  his  will  gave  the 
whole  of  his  estate  to  his  wife,  and  expressed 
his  "  earnest  desire  "  that  a  weekly  payment 
of  thirty  shillings  should  be  made  to  A.  out 
of  the  estate. 

Held— that   there   was   no    precatory   trust 

for  A. 

DoBiE   V.    Edwards,    80   L.    J.    P.    119  ;    27 

[T.  L.  R.  464  ;  sub  nom.  In  the  Goods  of 

Hanmer,  Dobie  v.   Edwards,   55   Sol.   Jo. 

537— Deane,  J. 

9.  General  Legacy  i/i  Will— Pious  Wish- 
Precatory   Trust   of  such   Legacy   Contained  in 


Cod  id  I. ]~~The  words  "  I  desire  the  £300  which 
I  have  bequeathed  to  A.  to  be  divided  by  heron 
her  death,  as  she  shall  think  fit,  amongst  the 
daughters  of  my  cousin  B  "  create  a  trust 
capable  of  being  enforced. 
In  re  Jevons,  Jevons  v.  Public  Trustee, 
[56  Sol.  Jo.  72— Eady,  J. 

10.  Construction — Bequest  of  "  the  Amount  of 
One  Year's  Wages  "— "  Servants  (Indoor  and 
Outdoor).'"] — A  testator  bequeathed  "to  each 
of  my  servants  (indoor  and  outdoor),"  pro- 
vided they  had  complied  with  certain  con- 
ditions laid  down  in  the  will,  "  the  amount  of 
one  year's  wages." 

Held — that  servants  in  receipt  of  weekly 
wages  were  entitled  to  the  benefit  of  this 
bequest,  as  well  as  those  engaged  by  the  year. 

In  re  Bavenstoorth,  Ravensworth  v.  Tindale 
([1905]  2  Ch.   1)  distinguished. 

Decision  of  Neville,  J.  (80  L.  J.  Ch.  313  ; 
104  L.  T.  412)  affirmed. 

In  re  Earl  op  Sheffield,  Ryde  v.  Bristow, 

[1911J  2  Ch.  267  ;   80  L.  J.  Ch.  521  ;    105 

L.  T.  236— C.  A. 

11.  Construction — "  7.s««e  " — Joint  Tenancy  or 
Tenancy  in  Common —  Words  of  Severance  — 
Powers  of  Advancement  and  Maintenance.] — A 
testator  gave  his  residuary  estate  to  trustees 
upon  trust  for  A.  for  life,  and  on  A.'s  death  to 
divide  between  and  amongst  the  members  of 
a  class  then  living,  and  their  issue  ^-'e;-  stirpes  if 
any  of  them  should  be  then  dead  ;  and  he  gave 
his  trustees  powers  of  maintenance  and  advance- 
ment. The  power  of  maintenance  was  a  power, 
"during  the  minority  of  any  legatee  entitled" 
under  the  will,  to  apply  to  maintenance  the 
whole  or  jiart  of  ■'  the  annual  income  to  which 
any  such  infant  legatee  shall  for  the  time  being 
be  actually  or  presumptively  entitled."  The 
power  of  advancement  was  a  power,  "  from  time 
to  time  during  the  minority  of  any  male  legatee  " 
under  the  will,  to  apply  to  his  advancement  "  all 
or  any  part  of  the  capital  to  which  such  legatee 
shall  be  presumptively  entitled  for  the  time 
being." 

Held — that  "  issue"  in  this  case  was  limited 
to  children  of  members  of  the  class,  and  that 
(on  the  construction  of  the  maintenance  and 
advancement  clauses)  such  children  took  as 
tenants  in  common. 

Bennett  v.  Houldsworth,  [1911]  W.  N.  47  ; 
[104  L.  T.  304  ;  55  Sol.  Jo.  270— Joyce,  J. 

12.  Construction— Gift  to  Issue— Per  stirpes — 
Determination  of  stirpes.]  —  A  testator  gave 
property  in  trust  for  the  issue  of  his  deceased 
aunts,  C.  E.  H.  and  H.  M.  M.,  living  at  his  decease, 
and  he  added,  "  such  issue  to  take  per  stirpes 
and  not  per  capita."  There  were  thirteen  sepa- 
rate families  of  the  issue. 

Held— that  the  words  ''per  .stirpes"  referred 
to  the  issue  and  not  to  the  two  aunts,  and  that 
consequently  the  property  was^  divisible  into 
thirteen  shares,  one  for  each  family  of  issue. 

Robinson  v.  Shepherd  ((1863)  4  De  G.  J.  &  S. 
129)  followed. 
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VI  [.  Construction  and  Interpretation  of  Terms 

—  Contlnnrd. 
Gibson  V.  Fisher  ((18C7)  L.  R.  5  E(j.  r>l)  not 
followed. 

In  re  Bering,  Neale  v.  Beale,  [1911]  W.  N. 
[187  ;  105  L.  T.  404— Warrington,  J. 

13.  Construction — Giji  of  Parent's  Share  to 
Issue — Bistrihution  per  Stirpes  or  per  Capita — 
Intentions  of  Testator.'] — A  testator  who  died  in 
1902  gave  the  life  interest  in  his  residue  to  his 
wife,  and  the  remainder  "  unto  and  equally 
between  and  amongst  the  following  relatives  of 
my  said  wife,  namely,  R.  B.,  the  brother,  C.  F,, 
the  sister,  or  their  children  if  dead  and  the  lawful 
issue  of  any  child  who  shall  have  died  and  such 
of  the  children  of  E.  E.  and  G.  S.  B.,  deceased, 
or  their  issue  as  shall  be  living  at  the  death  of 
my  said  wife,  such  children  or  issue  nevertheless 
to  take  amongst  them  only  the  share  to  which 
their  deceased  parent  would  have  been  entitled 
if  living."  C.  F.  died  in  1906  and  the  testator's 
widow  in  1910. 

Held — that  the  residue  must  be  taken  to  be 
divided  into  four  parts,  and  that  the  shares  of 
C.  F.,  E.  E.,  and  G.  S.  B.  must  be  distributed 
amongst  their  respective  children  or  grand- 
children, the  distribution  heingper  stirpes  in  each 
generation. 

In  re  Alchorne,    Eade    v.   Bourner,    130 
[L.  T.  Jo.  528— Parker,  J. 

14.  Construction — Absolute  Gift  or  Estate  for 
Life— Words  Sufficient  to  Pass  Realty.'] — A 
testator  by  his  will  bequeathed  his  property  in 
these  terms  :  "  I  devise  and  bequeath  tomj^  wife 
all  the  property  of  which  I  am  possessed, 
whether  it  be  leasehold  property,  stock-in-trade, 
accounts  in  my  books,  machinery,  goods  of  every 
description,  and  furniture,  to  hold  and  to  use  for 
her  benefit  and  the  benefit  of  any  of  my  children 
under  the  age  of  twenty-one  years  until  they 
reach  that  age,  and  if  she  deem  it  advisable  to 
dispose  of  any  of  the  said  property  she  may  do 
so  at  her  will,  and  at  her  death  whatsoever  pro- 
perty may  remain  shall  be  equally  divided  among 
my  children." 

Held — that  the  testator's  real  estate  passed 
under  the  will  ;  and  further  held,  that  it  went  to 
the  wife  for  life,  with  a  power  to  dispose  of  it 
during  her  lifetime  and  then  to  the  children. 

Roberts  r.  Thorp,  5G  Sol.  Jo.  13— Warring- 

[ton,  J. 

15.  Cojistructlon — "  Subject  Thereto. ''] — The 
meaning  of  the  words  "  subject  thereto  "  in  a 
will  must  be  discovered  by  an  examination  of  the 
whole  scheme  of  the  will,  and  must  not  always 
be  taken  to  mean  subject  to  all  that  has  gone 
before  such  words. 

In  re  Colvile,  Colvile  r.  Martin,  105  L.  T. 
[622  ;  56  Sol.  Jo.  33— Eady,  J. 

16.  Construction — "  Shall  become  entitled  as 
aforesaid."] — The  testator  gave  a  life  interest 
in  the  income  of  certain  real  property  to  A.,  and 
after  her  death,  in  the  event,  which  happened, 
of  there  being  no  children  of  A.,  to  take  under 
the  provisions  of  the  will,  the  corjJKS  was  to  be 


conveyed  and  assured  to  her  three  brothers,  as 
tenants  in  common.  But  in  case  all  or  any  of 
such  brothers  shall  die  before  becoming  "  entitled 
as  aforesaid,  then  she  directed  that  the  trustees 
should  convey  and  assure  the  share  of  the 
brother  so  dying  to  the  daughters  of  such 
brother.  The  three  brothers  all  survived  the 
testator,  but  all  died  in  the  lifetime  of  the 
tenant  for  life. 

Held— that  they  had  never  become  "  entitled 
as  aforesaid,"  and  that  their  respective  daughters 
were  accordingly  entitled  to  have  their  respec- 
tive portions  of  the  property  conveyed  and 
assigned  to   them. 

In  re  White,  Windor  v.   Jones,  56  Sol.  Jo. 
[109— Eady,  J. 

17.  Construction — Arrears  of  Rent — Accruing 
Rent — Tithe  Rent-charge, — Net  or  Gross  Rents 
—Apjjortionment  Act,  1870  (33  &  34  Vict. 
c.  35.)] — F.,  who  was  tenant  for  life  of  the 
P.  settled  estates,  by  her  will  bequeathed  "  to 
the  person  who  upon  my  death  shall  become 
entitled  in  possession  to  the  P.  settled  estates 
all  arrears  of  rent  in  respect  of  the  same 
estates  which  shall  then  be  due  to  me."  The 
testatrix  died  on  March  4th.  By  the  custom 
of  the  estate  the  rents,  though  duo  according 
to  the  agreements  quarterly,  were  collected 
half-yearly  at  Michaelmas  and  Lady  Day  :  — 

Held — that  the  bequest  included  not  only 
all  arrears  due  at  the  preceding  Michaelmas 
and  mipaid,  but  the  rents  due  at  Christmas 
and  the  apportioned  part  accrued  from 
Christmas  to  the  death  ;  that  arrears  of  tithe 
rent-charge  were  also  included  ;  and  that  the 
bequest  carried  the  gross  rents  without  any 
deductions  for  collection  or  outgoings. 
In  re  Ford,  Myers  v.  Molesworth,   [1911] 

[1  Ch.  455  ;    80  L.  J.  Ch.  355  ;    104  L.  T. 
245— Eady,  J. 

18.  Household  Effects — Conteids  of  Dwelling- 
house  —  Cash  —  Jewellery  —  Constrrtction  — 
Cash  and  Jewellery  Deposited  at  Bank  during 
Testatrix's  Illness.] — A  testatrix,  by  her  will, 
specifically  devised  certain  jewellery,  and  gave 
her  residue  on  trust  for  her  nephews  and 
nieces  and  their  children.  By  a  codicil  she 
devised  her  dwelling-house,  and  bequeathed 
all  her  "  furniture,  plate,  linen,  china,  glass, 
books,  pictures,  and  household  effects  of  every 
description,  and  all  other  the  contents  of  the 
said  dwelling-house,  except  any  articles  I  may 
have  bequeathed  by  my  said  will  to  my  nephew 
W."  At  the  testatrix's  death  there  were  in 
the  house  certain  jewellery  and  £40  in  Bank 
of  England  notes  and  cash.  Other  jewellery 
and  £50  in  Bank  of  England  notes  had  been 
deposited  in  the  bank  during  the  testatrix's 
illness,  but  without  her  instructions,  although 
she  was  afterwards  told. 

Held — that  everything  in  the  house  passed 
by  the  bequest  ;  that  the  jewellery  deposited 
at  the  bank  was  notionally  in  the  house  and 
also  passed  ;  but  that  the  £50  had  become 
part  of  the  testatrix's  current  account,  and 
did  not  pass. 

In  re  Lea,  Wells  v.  Holt,  104  L.  T.  253— 
fEady,  J. 
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VII.  Construction  and  Interpretation  of  Terms 
—  Continued. 

19.  "  Western  Suburb  "  —  "  Adjacent "  • —  Gift 
to  Found  Homes  for  Aged  Poor.'] — A  testator 
gave  a  large  sum  of  money  to  found  homes 
for  aged  poor,  and  directed  his  trustees  to 
lay  out  a  sufBcient  part  thereof  in  the  purchase 
of  a  site  "  in  some  or  one  of  the  western 
suburbs  of  London  or  in  the  adjacent  country." 
The  trustees  proposed  to  purchase  a  very 
eligible  site  for  the  purpose  near  Croydon. 

Held — that  the  site   was  not  in  a  western 
suburb  or  in  the  adjacent  country. 
In  re  Whiteley,  Bishop  of  London  v.  White- 
[LEY,  55  Sol.  Jo.  291— Eve,:  J. 

20.  Devise  of  House  and  Premises — "  In  whick 
I  71010  Reside " — Additional  Land  Purchased 
after  Date  of  Will.'] — A  testator  devised  his 
"  house  and  premises,  known  as  Ankerwyke,  in 
which  I  now  reside,"  to  his  wife.  Be  tween  the 
date  of  his  will  and  his  death  he  purchased 
additional  land,  which  he  occupied  with  the 
house  until  his  death. 

Held — that  the  additional  land  passed  under 
the  devise  of  the  house  and  premises. 
In   re   Willis,    Spencer   v.    Willis,    [1911] 

[2  Ch.  568  :  81  L.  J.  Ch.  8  ;   10.->  L.  T.  295  ;  .55 
Sol.  Jo.  598— Eve,  J. 

21.  "  To  my  Wife  during  her  Widowhood  " 
— Invalid  Marriage.] — The  plaintiff,  Elizabeth 
Burniston,  whose  husband  disappeared  in  189i 
and  was  not  heard  of  again  till  1910,  went 
through  a  ceremony  of  marriage  in  1903  with 
the  testator.  The  testator  believed  himself 
to  be  lawfully  married  to  the  plaintiff,  and 
only  knew  that  there  was  a  risk  that  he  might 
not  be  because  her  husband  who  had  dis- 
appeared in  1894  might  still  be  alive.  The 
testator  and  the  plaintiff  lived  together  as 
husband  and  wife  till  the  testator's  death  in 
1906.  By  his  will  the  testator  bequeathed 
certain  things  "  to  my  wife  Elizabeth,"  and 
made  other  bequests  to  her  "  during  her 
widowhood,  and  after  her  decease  or  second 
marriage  "  to  his  daughters. 

Held — that  the  plaintiif ,  although  not  legally 
the   testator's    widow,    was    entitled    to    enjoy 
the  property  until  she  died  or  remarried. 
In  re  Hammond,  Burniston  v.  White,  [1911] 

[2  Ch.   342  ;    80  L.  J,  Ch.  690  ;    105  "L.   T. 

302  ;    27   T.   L.   E.   522  ;    55   Sol.   Jo.   649— 
— Parker,   J. 

22.  Construction — Expenses  of  Education.] — A 
testator  directed  his  trustees  "  to  pay  the  expenses 
necessary  for  the  education  of  my  children  :  and 
it  is  my  desire  that  my  sons  A.  and  .J.  should  have 
a  university  education  suitable  to  prepare  them 
for  whatever  profession  they  may  adopt."  A. 
had  graduated  as  a  Bachelor  of  Medicine,  and 
was  in  practice  near  Leeds.  He  was  studying  at 
Leeds  IFniversity  for  an  additional  diploma  in 
Public  Health,  for  which  he  could  not  enter  until 
he  held  his  present  degree  and  had  been  in 
practice  for  at  least  a  year.  He  called  upon  the 
trustees  to  defray  his  expenses  in  connection  with 
the  Public  Health  degree. 


Held — that  the  trustees  were  not  bound  to 
pay  these  expenses,  in  respect  that  they  were 
not  incurred  by  A.  in  preparing  himself  for  the 
profession  which  he  had  adopted. 
Dick's  Trustees  v.  Dick,  48  Sc.  L.  K.  325— 
[Ct.  of  Sess. 

23.  Comtruction  —  Person  in  loco  parentis — 
^^Yowiger  Children'"  — Eldest  So7i — Portions 
— Period  of  Distribution — Cla.^s  when  Ascer- 
tained —  SurjHus   Income   and    Accumulations 

—  Maintenance.]  —  By  his  will  a  grand- 
father devised  an  estate  to  his  son  W.  for  life, 
with  remainder  to  his  first  and  other  grand- 
sons (the  sons  of  W.)  successively,  in  tail  male, 
with  remainder,  if  no  grandson  attained  twenty- 
one,  to  testator's  granddaughter  or  granddaugh- 
ters, or  such  of  them  as  should  attain  twenty-one 
or  marry,  and  if  more  than  one,  In  equal  shares 
as  tenants  in  common  in  tail,  with  cross-remain- 
ders. The  testator  charged  the  estate  in  favour 
of  grandchildren  in  tliese  terms :  "  For  the 
younger  children  of  my  said  son  W.,  or  such  of 
them  as  shall  attain  twenty-one,  or  being 
daughters,  shall  marry  before  that  age,  that  is  to 
say,  for  one  younger  child  the  sura  of  £8,000,  for 
two  younger  children  the  sum  of  £4,000,  equally 
between  them,  and  for  three  or  more  younger 
children  the  sum  of  £5,000  in  equal  proportions." 
After  the  death  of  his  grandfather  and  father, 
T.,  the  first-born  grandson,  became  tenant  in  tail 
male  in  posssession  of  the  estate  and  died  in 
1910,  under  age  and  unmarried.  There  survived 
him  one  brother,  who  thereupon  became  the 
tenant  in  tail  male  in  possession,  and  two  sisters. 
None  of  them  had  attained  twenty-one  or 
married.  The  minors  were  wards  of  Court,  and 
there  was  a  sum  of  about  £2,300  in  Court  repre- 
senting accumulations  of  interest  on  the  portions 
charge  of  £5,000  provided  by  the  will,  which  had 
been  lodged  by  the  receiver  pursuant  to  order 
out  of  the  rents  and  profits  of  the  estate  accruing 
since  T.  was  in  possession  as  tenant  in  tail 
male. 

HiLLD — (I)  that  the  accumulations  of  interest 
upon  the  younger  children's  portions-charge,  after 
pnjviding  for  maintenance,  belonged  to  the 
administratrix  of  T.  ;  (2)  that  T.  had  not  quali- 
fied to  receive  a  younger  child's  portion,  because 
he  had  died  before  the  period  of  distribution, 
and  had  been  in  the  character  of  "  eldest  son"  in 
possession  of  the  estate  ;  and  that  consequently 
no  larger  sura  thwn  £4,000  could  ever  be  raisable 
for  the  purpose  of  the  younger  children's  portion  ; 
(3)  that  the  sum  presumptively  raisable  on  foot 
of  the  portions-charge  did  not  bear  interest 
during  the  infancy  or  spinsierhoodof  the  female 
minors,  but  only  such  annual  allowance  in  lieu 
of  interest  as  the  Lord  Chancellor  might  deem 
necessary  for  their  reasonable  maintenance. 
Caldbeck  v.  Caldbeck,  [1911]  1  I.  R.  144— 
[Barton,  J.,  Ireland. 

24.  Construction — ^^  My  said  Several  Children"' 

—  Words  of  Beferential  Limitation  following 
Devise  to  "Heirs  and  Assigns'''  —  Repugnancy 

—  Ambiguity  —  Rule  in  Shelley's  Case  not 
Applicable.]  —  A  testator  devised  freehold 
lands  of  S.  upon  trust  to  the  use  of  his  eldest 
son  H.  for  life  and  to  the  use  after  the  decease 
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Vir.  Construction  and  Interpretation  of  Terms 

—  (hHtinurd. 
of  H.  to  H.'s  first  and  other  sons  successively 
in  tail  male,  and  in  default  of  such  issue  male 
to  the  daughters  of  H.  successively  in  tail 
general,  remainder  to  the  brother  and  sisters 
of  H.,  share  and  share  alike,  during  their  lives 
respectively,  with  like  limitations  to  their  issue 
as  were  expressed  with  regard  to  the  issue  of 
H.,  with  ultimate  remainder  to  the  testator's 
brother  in  fee-simple.  He  further  devised  his 
other  freehold  lands  upon  trust  to  the  use  and 
behoof  of  his  said  several  children  and  their 
heirs  and  assigns,  share  and  share  alike,  under 
such  limitations  and  remainders  as  he  had 
expressed  as  to  the  lands  of  S. 

Held — (1)  that  H.  participated  in  the  de- 
vise of  the  testator's  freehold  lands  other  than 
S.  in  common  with  his  brother  and  sisters  ; 
and  (2)  that,  by  reading  "  heirs  and  assigns  " 
as  "  children,"  and  by  analogy  to  the  previous 
limitations  as  to  lands  of  S.,  the  absolute 
gift,  otherwise  implied  by  the  use  of  those 
words,  must  be  cut  down  to  a  life  estate  in 
common  to  each  of  testator's  children  with  an 
estate  in  tail  male  to  their  issue  male,  and  tail 
general  to  their  issue  female,  with  cross  re- 
mainders between  them. 
In  re  Eose,  Sullivan  v.  Rose,  44  I.  L.  T. 
[256— Barton,  J.,  Ireland. 

25.  Specific  Jiequent  of  Stock  in  Company — 
Allotment  of  Shares  hy  way  of  Bonus — Accretion 
to  Suhject- matter  of  Legacy. "] — A  testatrix  be- 
queathed to  A.,  B.,  and  C.  "  my  one  hundred  and 
seventy  pounds  G.  &  Co.  Ordinary  Stock." 
Between  the  date  of  the  will  and  of  her  death 
a  bonus  of  one  new  share  for  each  original  share 
was  distributed  to  the  shareholder  of  G.  &  Co. 
and  converted  into  stock.  The  result  of  this 
distribution  was  to  reduce  the  stock  in  G.  &  Co. 
to  half  its  original  value,  so  that  the  holding  of 
£340  stock,  consisting  of  her  original  shares 
and  of  the  bonus,  of  which  testatrix  died  possessed 
was  worth  no  more  than  her  original  holding  of 
£170  stock  would  have  been. 

Held— that  the  £340  stock  passed  under  the 
bequest  of  "  my  one  hundred  and  seventy  pounds 
stock," 

In  re  Faris,  Goddard  r.  Overend,  [1911]  1 
[I.  R.  165— Meredith,  M.R.,  Ireland. 

26.  Interest  —  Specific  Bequest  of  Money 
Cliarged  on  Estate  —  Mortgage — Interest  due  at 
Testator' s Death.'] — A  testatrix  made  a  bequest  in 
the  following  terms  :  "  As  to  the  charge  affecting 
the  D.  estate  ...  of  which  only  £1,000  is  dis- 
posable under  the  terms  of  my  marriage  settle- 
ment, I  direct  that  my  executor  shall  hold  it  in 
trust"  for  certain  persons  in  certain  shares, 
which  she  thereby  declRred.  Under  her  mar- 
riage settlement  she  had  power  to  dispose  of  a 
sum  of  £1,000,  part  of  a  charge. 

She  also  devised  and  bequeathed  to  G.,  E., 
and  F.  her  two  mortgages  for  £1,000  and  £900 
respectively  then  affecting  certain  estates,  for 
their  own  use  absolutely  in  equal  shares,  share 
and  share  alike. 


Held — (1)  that  interest  due  to  the  testatrix 
at  her  death  upon  the  charge  did  not  pass  to  the 
legatees  under  the  terms  of  the  bequest,  but  (2) 
that  interest  due  to  the  testatrix  under  the  two 
mortgages  at  her  death  passed  with  the  principal 
to  the  legatees. 

In  re  Faris,  Goddard  v.  Overend,  [1911]  1 
[I.  R.  165— Meredith,  M.R.,  Ireland. 

27.  "  Ten  per  Cent,  of  My  Money  "—Meaning  of 
"  MoneyT] — A  testator,  by  his  will,  gave  10  per 
cent,  of  his  money  in  charity,  and  "  the  rest  of 
my  property"  to  his  son  and  daughters,  share 
and  share  alike. 

Held — that  the  term  "money"  in  the  will 
should  not  be  construed  in  a  narrow  sense,  and 
that  it  included  cash  due  at  the  date  of  the 
testator's  death  of  which  he  might  obtain 
immediate  payment,  and  such  stocks,  shares  and 
securities  as  could  be  readily  turned  into  cash 
after  his  death,  but  not  capital  sums  secured  by 
mortgages. 

O'Connor  v.  O'Connor,   [1911]    1  I.  R.   263; 
[45  I.  L.  T.  94— C.  A.,  Ireland. 

VIII.  SECRET  TRUST. 

[No  paragraphs  in  tliis  vol.  of  tlie  Digest.] 

IX.  ELECTION. 

See  Scottish  Law,  No.  4. 

X.  ADEMPTION. 

See   also    Lunatics,    No.    2  ;    Powers 

No.  2. 

28.  Bequest  of  100  £1  Shares  —  Subsequent 
Conversion  into  1,000  Shares  of  2s.  each.] 
— A  testator  bequeathed  "  my  100  shares  in 
the  Palatine  Rubber  Syndicate."  There  was 
no  such  company,  but  there  was  a  company 
called  the  Pataling  Rubber  Syndicate,  in 
which  the  testator  held  at  the  date  of  his 
will  100  £1  shares,  each  of  which  was  by, 
special  resolution  of  the  company  subse- 
quently sub-divided  into  ten  shares  of  2s.. 
each. 

Held — that   the    1,000   shares    of   2s.    each 
passed  under' the  bequest. 
In  re  Greenberry,  Hops  v.  Daniell,  55  Sol. 
fJo.  633— Eve,  J. 

29.  Banh  Shares — Amalgamation  ivith  another 
Bank.]  —  A  testator  bequeathed  to  trustees 
23  shares  belonging  to  him  in  the  London  and 
County  Bank  upon  certain  trusts.  At  the  date 
of  his  will,  the  testator  held  104  shares  in  the 
bank,  of  £80  each,  £20  paid.  Between  the  date 
of  the  will  and  the  date  of  the  testator's  death 
the  London  and  County  Bank  was  amalgamated 
with  the  London  and  Westminster  Bank,  the 
name  was  changed  to  the  London  County  and 
Westminster  Bank,  and  the  shares  of  £80,  each 
£20  paid,  were  subdivided  into  four  shares  of 
£20,  £5  paid. 

Held — that  the  bequest  was  not  adeemed  and 
that  the  23  original  shares,  or  four  times  that 
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X.  Ademption — Contimied. 

number  since  the  division  of  the  shares,  passed 

by  the  bequest. 

In   re  Clifford,  Mallam  r.  McFie,  [1912] 

[1  Ch.  29  ;  [1911]  W.  N.  22t  :  28  T.  L.  R.  57  ; 

56  Sol.  Jo.  91— Eady.  J. 

XT.  SATISFACTION. 

30.  Mule  a/jainst  Douhle  Portions —  Gift  by  Deed 
— Subsequent  Will — Presumjjfiofi  of  Satisjaetion 
— Rebutting  Circumstayices — Difference  in  Gifts 
in  Value  and  Certaiiiiy.'] — G.  by  a  voluntary 
deed,  declared  that  he,  his  executors  or  adminis- 
trators, or  such  other  person  or  persons  as  he 
should  by  deed  or  will  appoint  trustee  or  trustees 
of  the  deed,  should  stand  and  be  possessed  of  a 
sum  of  £6,958  10-*.  \d.,  secured  by  mortgage  on 
the  D.  estate  upon  trust  to  receive  the  annual 
interest  and  income,  and  pay  tlie  net  income  to 
his  sister  E.  for  life  or  spinsterhood,  with  other 
limitations  in  the  case  of  her  death  or  marriage. 
The  mortgage  was  a  well-secured  first  mortgage, 
and  the  deed  contained  wide  powers  of  invest- 
ment. Gr.  received  the  interest  and  regularly 
paid  it  over  to  his  sister.  By  a  subsequent  will 
he  appointed  trustees  and  executors  and  gave 
them  all  his  real  and  personal  property  upon 
trust,  inter  alia,  to  pay  to  his  sister  E.  the 
interest  on  £6,500  for  life  or  until  she  should 
marry.  The  powers  of  investment  were  restricted, 
and  the  subsequent  limitations  were  different 
from  those  of  the  deed.  It  was  provided  by  the 
will  that  if  the  testator's  securities  and  invest- 
ments should  so  depreciate  that  they  were 
unable  to  pay  to  his  sister  E.  £180  a  year,  she  was 
only  to  receive  £100  a  year,  the  balance  of  the 
income  of  the  £6,500  to  be  accumulated  for  the 
benefit  of  his  s  ms.  By  a  codicil  he  increased 
the  gift  to  his  sister  E.  by  £400. 

Held — that  assuming  the  testator  had  placed 
himself  in  loco  pirentis  to  his  sister  E.,  and 
that  there  was  a  presumption  of  satisfaction,  the 
presumption  was  rebutted  by  the  difference  in 
point  of  certainty  and  value  between  the 
obligations  of  the  trust  deed  and  the  gift  in  the 
will. 

In  re  Gleeson,  Smyth  r.  Gleeson,  [1911]  1 
[T.  R.  113— Barton,  J.,  Ireland. 

Xll.  HOTCHPOT. 

31.  Advancement — Interest  on  Adcances — Diri- 
sion  of  Besidue  so  as  to  Secure  Equality  of 
PortiomS\ — A  testator  by  his  will,  made  shortly 
after  his  second  marriage,  gave  certain  pecuniary 
legacies  upon  trusts  for  the  benefit  of  jour  of  his 
daughters  by  his  first  marriage  and  gave  the 
residue  of  his  estate,  subject  to  a  provision  for 
his  widow,  upon  trust  for  his  said  four  daughters 
and  the  children,  if  any,  of  his  second  marriage 
in  such  shares  as  should  equalize  the  portion  of 
each  child,  including  such  child's  share  under  the 
testator's  marriage  settlements,  the  legacies  above 
mentioned,  and  the  share  in  the  residue,  provided 
that  in  making  such  division  of  the  residue  the 
funds  comprised  in  his  second  marriage  settlement 
should  be  deemed  to  be  divisible  among  the 
children  of  his  second  marriage  immediately  on 


his  death  notwithstanding  the  antecedent  life 
interest  of  their  mother  therein.  The  testator  by 
a  codicil,  niade  when  he  had  three  children 
living  of  the  second  marriage,  after  slightly 
altering  the  legacies  given  by  the  will  and 
increasing  the  provision  for  the  widow,  directed 
that  in  the  division  of  the  residue  certain 
preferential  payments  should  be  made  to  the 
children  of  the  second  marriage.  The  testator 
died  in  the  lifetime  of  his  second  wife. 

Held — that  the  direction  to  secure  equality  of 
portions  was  a  direction  affecting  capital  only 
and  did  not  involve  a  direction  to  charge  any  of 
the  advanced  children  with  notional  interest, 
and  that  on  the  death  of  the  widow  the  capital 
sums  advanced  to  the  respective  children 
(including  the  preferential  payments  out  of 
residue)  ought  to  be  brought  into  hotchpot 
without  any  interest  thereon  in  the  meantime. 

Decision    of    Parker,    J.    (104    L.    T.    536) 
affirmed  (Buckley,  J.,  dissenting). 
In  ee  Willoughby,   Willoughby  v.   Decies, 

[1911]  2  Ch.  581  ;   80  L.  J.  Ch.  562  ;    104 
L.  T.  907— C.  A. 

32.  Construction — Poicer  to  Ad  ranee  to  Tenants 
for  Life.'] — A  proviso  in  a  will  authorising 
trustees,  notwithstanding  anything  thereinbefore 
contained^/.e.,  notwithstanding,  inter  alia,  gifts 
of  income  to  the  children,  followed  by  gifts  of 
capital  to  the  grandchildren — to  apply  moneys 
out  of  the  capital  for  or  towards  the  advance- 
ment or  preferment  of  the  children,  limited  to 
a  certain  amount  in  the  case  of  each  child,  is  a 
proviso  which  contemplates  the  bringing  into 
account  of  such  .sums  as  were  so  advanced  as 
against  the  share  of  the  stirps  of  the  child  to 
whom  such  advancement  was  made. 

In    re    Sparkes,    Kemp-Welch    v.    Kemp- 
[Welch,  56  Sol.  Jo.  90— Eady,  J. 

33.  Advancement  Clause — Fee  to  Architect.] — 
A  fee  paid  to  an  architect  by  the  testator  to 
enable  his  son  to  learn  the  business  of  an 
architect  is  not  an  "  advancement  "  for  the 
benefit  of  the  son,  and  need  not  be  accounted 
for. 

In  re  Watney,  Watney  r.  Gold,  56  Sol.  Jo. 
[109— Eady,  J. 

XIII.  SUBSTITUTIONAL  GIFT. 

See  No.  11,  sujira  ;  Xo.  34,  infra. 

XIY.  CLASS  GIFTS. 

See  also  Powers,  Xo.  9. 

34.  Class — Collaterals — Death  before  Testator 
—Attempt  to  Include  Persons  who  Predecease 
Teatator  Leavinq  Issue  Liviny  at  Period  of  Dis- 
tribution—Will's Act,  1837  (i  Vict.  c.  26),".?.  33.] 
— In  exercise  of  a  general  testamentary  power  a 
testatrix  appointed  trust  funds  to  a  class  of 
collaterals  who  should  be  living  at  tlie  period  of 
distribution  and  by  language  similar  to  sect.  33 
of  the  Wills  Act,  1837,'attcmpted  to  include  in 
the  class  persons  who  should  predecease  her 
leaving  issue  living  at  the  period  of  distribution. 
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XIV.  Class  GittB— Continued. 

Held— that,  sect.  33  being  inapplicable  to 
gifts  to  collaterals,  persons  who  predeceased  the 
testatrix  and  left  issue  living  at  the  period  of 
distribution  were  not  eifectively  included  in  the 
class,  and,  there  being  no  substitutionary  gift  to 
their  legal  personal  representatives,  their  estates 
were  not  entitled  to  share. 
In  ee  Gresley's  Settlement,  Willoughby 

[v.  Drummond,    [1911]    1  Ch.  358  ;  80  L.  J. 
Ch.  255  ;  10-1  L.  T.  244— Eady,  J. 

85.  Construction — Words  of  Futurity — Gift  to 
Nephews  and  Nieces  —  Gift  to  CIdldren  of 
Nfjiliew  or  Niece  ivho  should  Die  in  the  Lifetime 
of  the  Tenant  for  Life  under  the  Will — Necc 
Dead  at  Date  of  the  Will,  Leaving  a  Child.'] — 
The  child  of  a  niece,  dead  at  the  date  of  the  will, 
of  a  testator  was  held  entitled  to  share  under  a 
trust  "  for  all  my  nephews  and  nieces  living  at 
the  decease  of  the  said  Sarah  Waterfall  (the 
tenant  for  life),  as  tenants  in  common  in  equal 
shares,  provided  always  that  if  any  of  my  said 
nephews  and  nieces  shall  die  in  the  lifetime  of 
the  said  Sarah  Waterfall,  leaving  a  child  or 
children  who  shall  survive  her,  and  being  a  son 
or  sous,  shall  attain  the  age  of  twenty-one  years, 
or,  being  a  daughter  or  daughters,  shall  attain 
that  age,  or  marry  under  that  age,  then  and  in 
every  such  case  the  last-mentioned  child  or 
children  shall  take  (and,  if  mure  than  one, 
equally  between  them)  the  share  which  his,  her, 
or  their  parent  would  have  taken  of  and  in  the 
proceeds  of  my  said  estate  if  such  parent  had 
survived  the  said  Sarah  Waterfall." 
In  re  Taylor,  Taylor  v.  White,  56  Sol.  Jo. 
[175— Eady,J. 

36.  Relatires  of  Life  Tenant — Special  Poiver 
of  Appointment  nut  Exercised  —  Time  for 
Ascertainment  of  Class.']  —  Testatrix  be- 
queathed the  income  of  certain  capital  moneys 
upon  trust  for  her  son  A.  for  life,  and  after 
his  death  upon  trust  for  his  issue  as  he  should 
appoint,  and  in  case  of  no  such  issue  the 
income  to  be  paid  to  testatrix's  daughters  B. 
and  C,  and  her  grandson  D.,  for  their  lives, 
in  such  shares  as  A.  should  appoint,  and  on 
theix  respective  deaths  testatrix  directed  the 
principal  moneys  to  be  transferred  "  to  such 
relatives  of  A.'s  late  father  Z.  as  A.  shall  by 
his  will  appoint."  A.,  having  survived  B., 
died  without  issue  and  without  exercising  the 
power  of  appointment  given  by  his  mother's 
will.    Cand  D.  having  died  later:  — 

Held — that  the  time  at  which  the  class  of 
beneficiaries  as  to  the  principal  moneys  (viz., 
the  statutory  next  of  kin  of  Z.)  should  be 
ascertained  was  as  at  the  death  of  A.,  the 
donee  of  the  power. 

Birch  V.  Wade  ((1814)  3  V.  &  B.  198) 
followed. 

Reid  v.  Swan,  [1911]  1  I.  E.  405;  45  I.  L.  T. 
[224— C.  A.,  Ireland. 

XA^  LAPSE. 

See  also  No.  43,  infra. 

37.  Child  en  Ventre  sa  'mtve— Wills  Act,  1837 
(1  Vict.  c.  26),  s.  33.]— After  a  testator's  death  a 


posthumous  child  was  born  to  the  testator's  son, 
one  of  the  residuary  legatees,  who  had  died 
shortly  before  the  testator. 

Held— that  sect.  33  of,the  Wills  Act,  1837, 
applied,  and  that  the  share  passed  under  the 
legatee's  will. 

In  re  Griefiths's  Settlement,  Griffiths r. 
rW4GH0RNE,  [1911]  1  Ch.  246  ;   80  L.  J.  Ch. 
176  ;  104  L.  T.  125— Joyce,  J. 
See  S.  C.  No.  52,  iJifra. 

XVI.  ABSOLUTE  GIFT. 

See  alsii  Nos.  7,  14,  supra;  Nos.  41,   44, 
infra. 

38.  Direction  to  Distribute  onDeath  of  Tenant 
for  Life  —  Prorisu  —  Defeasance —  ]'esting,] — A 
proviso,  following  a  direction  to  distribute  on 
the  death  of  a  tenant  for  life,  that  in  the 
event  of  the  death  of  all  objects  to  whom 
such  distribution  is  to  be  made  without  descen- 
dants, there  is  to  be  a  gift  over,  does  not  prevent 
the  objects  to  whom  such  distribution  is  to  be 
made  becoming  indefeasibly  entitled  and  taking 
absolutely  on  the  death  of  the  tenant  for  life. 

O'Mahoneii  v.  Burdett  ((1874)  L.  R.  7  H.  L. 
388)  followed. 

In  reMackinlay,  Scrimgeour  r.  Mackinlay, 
[56  Sol.  Jo.  142— Eady,  J. 

XVII.  CONDITIONS. 

See  also  Nos.  44,  50,  infra. 

(a)  Condition  Precedent  or  Subsequent. 

[No  paragraplis  in  this  vol.  of  tlie  Digest.] 

(b)  Contingent  Gift. 
See  No.  43,  infra. 

(c)  Forfeiture. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

(d)  Heirlooms. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Name  and  Arms  Clauses. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  Restraint   of  Marriage. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(g)  General. 

39.  Gift  to  Wife  ichile  Lirlng  Apart  from 
Hushand—Wife  f)esertcd  at  Dike  of  Will .]— 
A  gift  to  a  married  woman,  during  such  time 
as  her  husband  should  be  living  apart  from 
her,  with  a  limitation  over  away  from  her 
in  the  event  of  their  living  together  again,  is 
not  necessarily  invalid,  as  being  against  public 
policy,  if  she  was  at  the  date  of  the  testator's 
will  already  deserted  by  her  husband. 

In  re  'Moore,  Trafjord  v.  Maconochie  ((1888) 
39   Ch.   D.    116)   distinguished. 
In  re  Charleton,  Bracey  v.  Sherwin,  [1911] 
[W.  N.  54  ;   55  Sol.  Jo.  330— Joyce,  J. 

40.  Bequrd  for  Aui/me?itation  of  Benefee  — ■ 
Not  to  he  Held  in  Plurality — Union  of  Bene- 
fices.]— Where  there  is  a  bequest  to  a  benefice 
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XVII.  Conditions— Co ntbmed. 

on   condition   that  it   shall  never   be   held  in 

plurality 


the  condition  is  not  broken  by  the 

union   of  the   benefice   with  another   benefice 

under  an  Order  in  Council. 

In  be  Macnamara's  Estate,  Hewitt  v.  Jeans, 

[104  L.   T.   771  ;   55  Sol.  Jo.  499— Eve,  J. 


XVIII.  VESTING. 


Real  Property, 


See  also  No.  38,  sujrra 
No.  1. 

41.  Gift  of  Capital  and  Accumulations  of 
Income  'at  Tioenty -six— Vested  or  Contingent— 
Construction.']- A  testator  bequeathed  certain 
shares  in  a  company  upon  trust  out  of  the 
income  thereof  to  pay  his  son  an  annual  sum  of 
£3,000  until  he  should  attain  the  age  of  twenty- 
six  and,  when  and  so  soon  as  he  should  attain 
that  age,  to  hold  the  shares  and  the  accumu- 
lations of  income  arising  therefrom  upon  trust 
for  his  son  absolutely.  There  was  no  gift  over. 
The  son  survived  the  testator  and  died  at  the 
age  of  twenty-three. 

Held— that  as  the  gift  taken  as  a  whole  was 
intended  solely  for  the  benefit  of  the  son,  he 
took  an  absolute  vested  interest  on  the  death  of 
his  father. 

Dictum  of  Wood,  V.-C,  in  Pearson  v.  Dolman 
(  (1866)  L.  R.  3  Eq.  315,  321)  approved. 

Vawdry  v.   Geddes  ((1830)   1    Russ.   &   My. 
203)  distinguished. 
In    be    Lord    Nunburnholme,    Wilson    v. 

rNUNBURNHOLME,    [1911]    2    Ch.    510;     105 
L.  T.  666  ;  56  Sol.  Jo.  34— Neville,  J. 

42.  Limitation  to  Grandchild  E.  S.  and  her 
Children— Similar  Limitation  to  other  Grand- 
child and  her  Children  at  Age  of  Twenty-07ie 
—Intention  of  Testator  to  make  Limitations 
Identical  —  Ileference  to  Children  of  L.  K 
'^  capable  of  taking''— Power  of  the  Court  to 
Bead  Words  vnto  117M.]— A  testator  gave  real 
property  in  trust  for  his  granddaughter  Emily, 
with  remainder  to  her  children  upon  attaining 
twenty-one,  and  with  remainder  over  in  favour 
of  another  grandchild,  Esther,  and  her  chil- 
dren. He  gave  other  property  to  Esther,  with 
remainder  to  her  children,  but  without  specify- 
ing that  they  should  attain  any  age,  and  with 
a  similar  gift  over  in  favour  of  Emily  and  her 
children.  The  wording  of  the  will  pointed 
to  an  intention  of  the  testator  to  make  both 
gifts  identical,  reference  being  made  to  chil- 
dren of  Esther  "  capable  of  taking,"  and  to 
their  shares  "  vesting  at  the  same  age. 

Held— that  the  court  could  not  supply  words 
in  a  will,  particularly  to  prevent  vesting,  and 
that  a  daughter  of  Esther  who  died  an  infant 
had  taken  a  vested  interest. 
In  ee  Litchfield,  Horton  v.  Jones,  104  L.  T. 
[631— Parker,  J. 

43.  Direction  to  Pag  Income  for  Three  Years 
after  Death  to  A.,  Followed  hy  Bequests  of 
Legacies-Death  of  Legatee  Within  the  Three 
Years— Vested  or  Contingent  Legacy.]— A-  trust 
to  sell  and  pay  the  annual  income  arising  from 
such  sale  to  A.  during  the  three  years  immediately 


following  the  testator's  death,  and  from  and  after 
the  determination  of  such  three  years  upon  trust 
to  pay  out  of  the  capital  of  the  said  trust  fund 
legacies  to  B.  and  others,  gives  B.  a  vested  inte- 
rest in  his  legacy  immediately  on  the  death  of 
the  testator.  Such  a  legacy  does  not  lapse  by 
reason  of  B.  dying  before  the  expiration  of  the 
period  of  three  years  from  the  testator's  death. 
In  re  Boam,  Shorthouse  r.  Annibal,  56 
[Sol.  Jo.  142— Eady,J. 

44.  Construction- Gift  of  House  to  Widow  for 
Life  tvith  Bemainder  to  Daughter— Pecuniary 
Legacy — Absolute  Gift  in  Bemainder  to  Daughter 
on  attaining  Iwenty-one — Earlier  Decease  of 
Daughter.]— A  testator  gave  his  house  and 
premises  in  trust  for  his  wife  E.  W.  during  her 
life,  and  after  her  death  in  trust  for  his  daughter 
A.  W.  absolutely.  Out  of  his  residue  he  gave 
the  sum  of  £25,000  in  trust  for  E.  W.  during 
widowhood,  and  after  her  death  or  remarriage 
in  trust  for  A.  W.,  "  to  be  an  absolute  interest 
on  her  attaining  the  age  of  twenty-one  years  and 
to  be  held  by  her  for  her  sole  and  separate  use 
and  benefit."  A.  W.  died,  an  infant,  in  the 
lifetime  of  E.  W.,  who  died  without  having 
remarried. 

Held— that  the  gift  of  the  house  was  an 
absolute  one,  in  which  A.  W.  took  a  vested 
interest  ;  but  that  the  daughter's  interest  in  the 
£25,000  was  conditional  upon  her  attaining  the 
age  of  twenty-one  years,  and  that  by  her  earlier 
decease  it  fell  into  the  testator's  residue. 
In  re  Whittick,  Wharwick  v.  Whittick, 
[130  L.  T.  Jo.  440— Parker,  J. 

45.  Gift  fo  Diiutilitn- for  Life  with  Bemainder 
to  her  Chihlrcn'—  Gift  Over  upon  her  Dying 
Without  Lenriiig  J ssi'ie— Daughter's  Issue  Pre- 
deceasing her.]—^y  his  will,  A.  CI.  left  property 
in  trust  for  his  daughter  F.  G.  for  her  life,  and 
Mfter  her  decease  to  be  divided  equally  between 
her  children,  "  but  in  case  of  her  dying  without 
leaving  issue,"  then  to  be  divided  as  directed, 
among  his  other  children  and  tlieir  issue.  F.  G 
married,  and  had  issue  two  sons  only,  both  of 
whom  predeceased  her. 

Held— that  the  children  of  F.  G.  had  taken 
vested  interests. 

In  re  Goldney  and  In  re  Dighton,  Clarke 
[i-.  Dighton,  130  L.  T.  Jo.  484— Parker,  J. 


XIX.  DIVESTING. 

See  No.  38,  supra. 

XX.  PERPETUITIES   AND   REMOTENESS. 

See  also  Perpetuities,  No.  1. 
46.  Bemoteness-Trud  to  Pay  Off  ^^ortffage 
out  of  Income-Trust  for  Sale- Mortgage  Debt 
Payable  by  Instalments.-]-^  testator  devised 
rea/ estate  upon  trust  out  of  the  ^-Pl- ;;^^"^ts  to 
pavoff  the  mortgages  thereon,  and  then  to  se 
and  divide  the  proceeds  among  his  child. en  ami 
issue  then  living.  The  mortgages  were  rcpay- 
aWe'by  instalments,  which,  if .  duly  paid  wouUl 
discharge  the  mortgages  within  a  life  in  being 
and  twenty-one  years  afterwards. 
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XX.  Perpetuities  and  Kemoteness — Continued. 

Held — that  as  the  trust  for  sale  would  not 
necessarily  arise  within  the  prescribed  period,  the 
devise  was  void  for  remoteness. 
In  ee  Bewick,  Ryle  r.  Ryle,  [1911]  1  Ch. 

[116  ;    80   L.  J.  Ch.  47  ;    103   L.  T.  634  ;    55 
Sol.  Jo.  109— Eve,  J. 

XXI.  CREATION  OF  ESTATE  TAIL. 

See  nho  .Settlement.s,  No.  .5. 

47.  Construction — Devise  in  Tail — Failure  of 
Issue — Contrary  Intention — Ahsolute  Interest  in 
Chattels  Beal—WUls  Act  (7  Will.  4  &  1  Vict. 
c.  26),  s.  29.]— A  testator,  after  the  Wills  Act,  and 
describing  each  gift  as  of  "all  my  right,  title,  and 
interest  "  therein,  devised  and  bequeathed  real 
estate  to  his  eldest  son  J.,  and  to  his  heirs  law- 
fully begotten.  He  also  bequeathed  to  J.  chattels 
real  ;  and  declared  that,  in  case  J.  should  die 
without  issue  lawfully  begotten,  the  lands  devised 
and  bequeathed  to  him  should  revert  to  testator's 
second  son  T.,  and  his  heirs  lawfully  begotten. 
The  testator  bequeathed  to  T.  chattels  real,  and 
declared  that  in  case  T.  should  die  without  issue 
lawfully  begotten,  the  lands  bequeathed  to  him 
were  to  revert  to  J.  Testator  further  declared 
that  in  case  J.  or  T.  should  die  without  issue  law- 
fully begotten,  the  entire  of  the  said  lands  should 
be  the  property  of  the  survivor  or  longest  liver 
of  them,  and  that  in  case  both  should  die  without 
issue,  the  said  lands  should  revert  to  the  testator's 
daughter  R.,  and  her  heirs  lawfully  begotten,  and 
that  in  case  J.,  T.,  and  R.  should  all  die  without 
lawful  issue,  the  lands  devised  and  bequeathed 
to  J.  should  revert  to  the  second  son  of  testator's 
brother  A.  and  to  his  lawful  heirs,  but  in  failure 
of  such  issue,  then  to  the  next  son  in  priority  of 
age,  and  so  on  successively  in  remainder,  and  the 
lands  bequeathed  to  T.  shouldrevert  to  testator's 
brother  B.'s  eldest  son  and  his  heirs  lawfully 
begotten,  but  in  failure  of  such  to  his  second  or 
third  son  by  priority  of  ages,  and  so  on  succes- 
sively in  remainder.  And  the  testator  declared 
it  to  be  his  will  that  neither  J.  nor  T.  should  sell 
or  dispose  of  any  part  of  the  said  lands,  but  that 
same  should  remain  the  bond  fide  properties 
of  them  and  their  heirs  for  ever. 

Held — that  on  the  true  construction  of  the 
will,  the  operation  of  sect.  29  of  the  Wills  Act 
was  excluded;  that  the  words  "die  without 
issue  lawfully  begotten"  meant  indefinite  failure 
of  issue  ;  and  that  consequently  under  the  terms 
of  the  bequests  of  the  chattels  real,  which  would 
have  conferred  estates  tail  in  real  estate,  J.  and 
T.  took  absolute  interests  in  the  chattels  real 
respectively  bequeathed  to  them. 
Weldon  r.  Weldon,  [1911]    1  I.  R.  177— C.  A., 

[Ireland. 

XXII.  DIRECTIONS  TO  TRUSTEES. 

See  also  Settlements,  No.  23 ;  Solici- 
tors, No.  25. 

(a)  Investment. 

48.  Power  to  Invest  in  Preference  Stock  — 
Investment  in  Preference  Shares.'] — A  testator 
empowered  his  trustees  to  invest  in  preference 
stock  of  any  company  in  the  United  Kingdom, 


Hex,d — that  the  trustees  were  not  authorised 
to  invest  in  fully  paid  preference  shares. 
In   ee   Willis,    Spencer   v.   Willis,    [19111 

[2  Ch.  581;   81  L.  J.  Ch.  8;   105  L.  T.  295; 
55   Sol.    Jo.    598— Eve,   J. 

(b)  Maintenance. 

Sec  No.  32,  xitpra. 

(c)  Miscellaneous. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Precatory  Trusts. 

See  Nos.  7,  8,  9,  supra. 
XXIII.   CONVERSION. 

See  Executors,  No.  23. 
(a)  Leaseholds. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

(b)  Power  of  Postponement. 

[No  paragi-aphs  in  this  vol.  of  the  Digest.] 

(c)  Tenant  for  Life  and  Remainderman. 

[No  paiagraph.s  in  this  vol.  of  the  Digest.] 


OF       DEBTS       AND 


XXIV.     PAYMENT 
LEGACIES. 

See  also  No.  1,  supra;  Death  Duties, 
No.  8  ;  Executors,  IV. ;  Powers, 
No.  1. 

(a)  Abatement. 

[No  paragraplis  in  tlii.s  vol.  of  the  Digest.] 

(b)  Apportionment. 

49.  Legacy — Annuity — Insufficient  Estate.']  — 
The  testator  left  his  estate  to  trustees  on  trust 
to  convert,  and  as  to  one  moietv  of  the 
proceeds,  to  hold  £2,500  on  trust  for  JVI.  T. 
for  life,  and  to  set  aside  a  sum  sufficient  to 
produce  an  income  of  £78  per  annum,  and 
hold  the  same  in  trust  for  A.  T.  for  life.  The 
moiety  of  the  estate  proved  insufficient  to 
satisfy  the  legacy  and  annuity. 

Held — that  the  trustees  must  ascertain  what 
suni  invested  in  2^  per  cent.  Consols  at  one 
year  from  the  testator's  death  would  have  been 
sufficient  to  produce  an  income  of  £78  per 
annum,  and  apportion  the  moiety  of  the  estate 
in  the  proportion  of  that  sum  to  £2,500. 
In  ee  McIVIahon,  Wells  v.  Tyeer,  55  Sol.  Jo. 
[552 — Warrington,  J. 

(c)  Charge  on  Real  Estate. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Exoneration  of  Mortgaged  Property. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Interest  on  Legacies. 

60.  Contingent  Legacies  to  Infants  at  Twenty- 
five  and  Thirty — Maintenance — Contingency  Sub- 
sequent to  Attaining  Majority — Life  Interest  in 
Share  of  Residue — Another  'Fund  Provided-' or 
Maintenance — Conveyancing  and  Law  of  Pro- 
peHy  Act,  1881  (44  &  45  Vict.  c.  41),  s.  43.]— 
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XXIV.  Payment  of  Debts  and  Legacies— 0)«- 

timied. 
A  testator  having  bequeathed  to  his  son,  who  at 
the  date  of  the  testator's  death  was  an  infant, 
two  sums  of  £15,000  when  he  attained  the  age  of 
twenty-five  and  thirty  years  respectively,  and 
given  three-fourteenths  of  his  converted  residuary 
estate  upon  trusts  which  made  the  son  tenant  for 
life,  the  question  arose  whether  the  contingent 
legacies  carried  interest  for  any  and  what  period. 

Held — that  the  legacies,  being  payable  upon 
contingencies  having  no  reference  to  the  attain- 
ment of  full  age,  did  not  carry  interest. 
In  re    Abrahams,    Abrahams    v.    Bendon, 

[1911]  1  Ch.  108  ;  80  L.  J.  Ch.  83  ;  103  L.  T. 
532  ;  5i  Sol.  Jo.  874— Eve,  J. 

51.  Deinonstrative  Legacy  —  Reversionary 
Fund — Time  from  ivhich  Interest  Runs.'\ — There 
is  no  general  principle  to  the  effect  that,  where  a 
legacy  is  made  payable  out  of  a  particular  fund 
which  is  reversionary,  interest  does  not  run  until 
the  reversion  falls  into  possession. 

In  ke  Walford,  Kenyon  r.  Walford,  [1911] 
[W.  N.  212  ;  131  L.  T.  Jo.  58  ;   45  L.  J.  N.  C. 
704— C.  A. 
(f)  Specific  Legacies. 
See  Executors,  Xo.  16. 

XXV.  STJRVIVOKSHTP. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

XXVI.  EXERCISE  OF  POWER  OF  AP- 
POINTMENT. 

See    also   Conflict    of   Laws,  No.  8 ; 
Powers. 

52.  Setth^menf  Fu n<l—Si>rri<il  Power— Almdnte 
Interest  in  Dfjimlt  of  Apinuiifmrnt  —"Derisc 
Bequeatli  and  Appoint  "--  friixtx  for  Xon-olijects 
of  Power — Power  and  Interest — In.tention.~\ — By 
his  "  last  will  and  testamentary  appointment," 
the  testator,  a  solicitor,  made  the  following 
disposition  :  "  I  devise  all  the  remainder  of  my 
real  estate  and  bequeath  all  my  personal  estate 
and  by  virtue  of  the  provisions  contained  in  the 
settlement  executed  upon  my  marriage  I  appoint 
the  funds  subject  to  the  trusts  thereof  unto  my 
trustees  upon  trust  after  payment  of  my  ]ust 
debts  and  funeral  and  testamentary  expenses  to 
divide  the  same  equally  between  my  five 
children "'  ;  and  the  testator  directed  the  shares 
of  two  of  his  daughters  to  be  held  by  his  trustees 
upon  the  usual  settlement  trusts  for  the  daughters 
for  life,  with  remainder  to  their  children  at 
twenty-one  or  marriage. 

At  the  time  of  making  his  will  the  testator 
had  under  the  trusts  of  his  marriage  settlement 
a  testamentary  power  of  appointment  in  favour 
of  the  children  of  the  marriage  over  the  funds 
settled  by  both  his  wife  and  himself,  and  the 
trust  of  the  latter  fund  in  default  of  appoint- 
ment was  for  the  testator,  his  executors, 
administrators,  and  assigns  absolutely.  On  a 
summons  to  determine  the  effect  of  the  above- 
mentioned  disposition  with  regard  to  the 
testator's  own  marriage  settlement  fund  and  his 
residuary  real  and  personal  estate  : — 
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Held— that  the  word  "appoint"  was  not 
used  in  any  narrow  technical  and  restricted 
sense  as  merely  exercising  the  special  power  of 
appointment,  but  that  the  words  of  disposition 
must  be  read  together  so  as  to  effect  the  clear 
intention  of  the  testator  to  deal  with  all  the 
property  in  question  as  belonging  to  him 
absolutely. 

Cox     V.     Chamherlain    ((1799)    4    Vi 
applied. 

In  re  Griffiths's  Settlement,  Griffiths 

[r.  Waohorne,   [1911]  1   Ch.   246;  80  L.  J. 

Ch.  176  ;  104  L.  T.  125 -Joyce,  J. 

XXVII.  ANNUITIES. 

See  Income  Tax,  No.  15. 

XXVIII.  CHARITABLE  BEQUESTS. 

See  No.  40,  supra  ;  CHARITIES. 

XXIX.  CONDITIONAL  WILL. 

[No  paragraplis  in  tliis  vol.  of  the  Digest.] 

XXX.  MUTUAL  WILLS. 

See  Dependencies,  Nos.  9,  28. 

XXXI.  CONFLICT  OF  LAWS. 

See  Conflict  of  Laws  (f). 

XXXII.  MISCELLANEOUS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


WINDING-UP. 

See  Building   Societies  ;  Companies. 


WITNESSES. 

See  Evidence. 


WORK    AND   LABOUR. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


WORKING  CLASSES, 

HOUSING   OF. 

See  Public  Health. 


WORKSHOPS. 

See  Factories  and  Workshops. 
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See  Admiralty  ;  Shipping  and  Navi- 
gation. 


WORDS. 

"  Absent  through  illness." 

See  Education,  No.  8. 
"  Accident." 

See  Master  and  Servant,  I.,  1  (a). 
"Actually  transferred." 

See  Bankruptcy,  No.  25. 
"Adjacent." 

See  Wills,  No.  19. 
"Adjoining  or  abutting." 

See  Highways,  No.  i. 
"All  risks." 

See  Insurance,  No.  18. 
"  Alteration." 

Sec  Copyright,  No.  5. 
"  Ancillary  to  another  business." 

See  Factories,  No.  2. 
"  Annual  value  of  premises." 

See  Revenue,  No.  10. 
"  Appoint." 

See  Wills,  No.  52. 
'  Arrangement  or  compromise." 
See  Companies,  No.  5. 
"  Assets." 

See  Companies,  No.  12. 
'  Beer." 

See  Revenue,  No.  11. 
'Benefit  by  contract  or  otherwise." 
See  Death  Duties,  No.  4. 
'  Betting  house." 

See  Gaming,  No.  9. 
'  Building." 

See  Gas,  No.  2. 
•  Calculated  to  deceive.' 

See  Trade  Marks,  No.  1. 
Carriage." 

See  Revenue,  Nos.  1,  2,  3. 
Carvino." 

See  Trade  Marks,  No.  5. 
'  Cash." 

See  Companies,  No.  14. 


"  Children." 

See  Poor  Law,  No.  8. 
'Choses  in  action." 

See  Settlements,  No.  7. 
•  Cleaning  of  machinery." 

See  Factories,  No.  3. 
'Clear  days." 

See  Companies,  No.  33. 
'Colony  or  dependency." 

See  Trusts,  No.  12. 
'  Competent  person." 

See  Mines,  No.  1. 
'  Condonation." 

See  Master  and  Servant,  No.  131. 
'  Contract  of  service." 

See  Master  and  Servant,  No.  116. 
"  Conviction  on  indictment." 

See  Criminal  Law,  No.  89. 
"  Costs  of  execution." 

See  Bankruptcy,  No.  16. 
'•  Court,  passage  or  otherwise." 

See  Highways,  No.  14. 

"  Criminal  cause  or  matter." 

See  Extradition,  No.  2  ;  Practice 
No.  30. 

"  Dead  freight." 

See  Shipping,  No.  29. 
"Defective  wall." 

See  Metropolis,  No.  7. 
"  Delivery  as  required." 

See  Sale  of  Goods,  No.  1. 

"  Demised  premises." 

See  Landlord  and  Tenant,  No.  14. 
"  Detention  by  cranes." 

See  Shipping,  No.  27. 

'Dispute  arising  at  loading  ports." 

See  Shipping,  No.  21. 

'Documents." 

See  Local  Government,  No.  18. 
'  Domestic  purposes." 

See  Metropolls,  No.  17. 

'  During  1910." 

See  Shipping,  No.  11. 

'Ecclesiastical  purposes.' 

See  Ecclesiastical  Law,,  Nq.  2. 
'Eldest  son." 

See  Settlements,  No.  10. 
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Words—  Continued. 
"Enclosed  place." 

See  Gaming,  No.  11. 
"  Entering  or  being  upon  land." 

See  Game,  No.  2. 
"  Exclusive  right." 

See  Depkndkncies,  No,  30. 
"Final  conclusion  of  the  cause  or  matter." 
See  Husband  and  Wife,  No.  10. 
"  Fishmonger." 

See  Landlord  and  Tenant,  No.  9, 
"  Fixtures." 

See  Settlements,  No.  19. 
"  Forfeiture." 

See  Settlements,  No.  13. 
"  Found  upon  premises." 

See  Cbiminal  Law,  No.  77. 
"  Game." 

See  Game,  No.  1. 
"Genuine  milk." 

See  Food,  No.  3. 
"  Get-up." 

See  TRAJ3E  Marks,  No.  7. 
"  Habitual  criminal." 

See  Criminal  Law,  I.  (g). 
"Harsh  and  unconscionable." 

See  Money,  Nos.  8,  9,  10. 
"  Heir  male  or  heir  male  apparent." 
See  Settlements,  No.  10. 
"  Highways  in  the  neighbourhood." 

See  Highways,  No.  8. 
"  Improvement." 

See  Settlements,  No.  1. 
"Issue." 

See  Wills,  No.  11. 
"  Land." 

See  Ckown  Practice,  No.  2. 
"  Lawful  public  meeting." 

See  Highways,  No.  10. 
"  Laying  out  a  new  street." 

See  Highways,  No.  18. 
"  Margarine." 

See  Food,  No.  17. 
•'  Meeting." 

See  Companies,  No.  28. 
y.d. 


WOEDS. 


674 


'•  Merchantable  quality." 

See  Sale  of  Goods,  No.  1, 
'  Milk." 

See  Food,  No.  3. 
'  Minerals." 

See  Mines,  Nos.  3,  4. 
'  Money." 

See  Wills,  No.  27. 
'  Near  side  of  road." 

See  Street  Traffic,  No.  12. 
■  Necessary  expenses." 

See  Settlements,  No.  23. 
Party." 

See  Solicitors,  No.  11. 
"  Place  of  abode." 

See  Magistrates,  No.  16. 
"Place  of  business." 

See  Companies,  No.  51. 
"  Plate." 

See  Revenue,  No.  6. 
"  Portion." 

See  Powers,  No.  2. 
•'  Prime  cost  item." 

See  Building  Contracts,  No.  3. 

'  Private  dwelling-house." 

See  Waterworks,  No.  6. 

'Proceeding." 

See  Solicitors,  No.  1. 

•  Profits." 

See  Companies,  No.  5G. 

Projection." 

See  Metropolis,  No.  i. 


"  Property." 

See  Companies,  No.  12. 

"  Provision  merchant." 

See  Trade,  No.  4. 

"  Public  institution." 

See  Factories,  No.  1. 

'  Public  office." 

See  Local  Government,  No.  13. 

'  Public  place." 

See  Gaming,  No.  II. 

'  Purchaser." 

See  Executors,  No.  18. 


075  WOKDS. 
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Words —  Continued. 

"  Receive,  harbour,  and  maintain." 

Sec  Criminal  JjAW,  No.  48. 

"  Recently  taken." 

See  Animals,  No.  6. 

"  Registered  land." 

See  RuAL  Proi'ERTY,  No.  2. 

"  Remuneration." 

-S'rt;   MASTKR  AND   SERVAKT,  No.  IVt 

"  Residing  in  the  United  Kingdom." 
See  Income  Tax,  No.  8. 

"Restaurant." 

See  JjAndlord  and  Tenant,  No.  0. 

"  Second  offence." 

See  Intoxicating  Liquors,  No.  1. 
"  Settled  and  apportioned." 

See  Public  Health,  No.  2. 


Sewer." 


"  Ship. 


"  Shop." 


See  Waters,  No. 


See  Executors,  No.  22. 


See  SHIPPINC4,  No.  47. 


See  Markets,  No.  1  ;  Sale  of  Goods, 
No.  4. 


'  Specific  wish." 

See  Wills,  No.  7. 

'  Standard." 

See  Dependencies,  No.  17. 

'  Statute  of  Limitations." 

See  Limitation  op^  Actions,  No.  1. 

'  Still  unsatisfied." 

See  County  Courts,  No.  11. 

Stored  or  kept." 

See  Insurance,  No.  2. 


"Stream." 

See  Waters,  No.  .5. 

"  Structure." 

Sec  Metropolis,  No.  4. 

"  Subject  thereto." 

See   Settlements,    No.    3  ;    Wills, 
No.  15. 

"Superior  court." 

See  Extradition,  No.  3. 

"  Supply  of  electricity." 

See  Electric  Lighting,  No.  1. 

"  Surf  days." 

See  Shipping,  No.  26. 

•'  Surplus  assets." 

See  Companies,  No.  57. 

"  Terms  net  cash." 

See  Shipping,  No.  16. 

"  Tidal." 

See  Waters,  No.  3. 

"  Unexpired  term." 

See  Intoxicating  Liquors,  No.  3. 

•^  Using  net. ' 

See  Fisheries,  No.  4. 

"  Usual  trade  name." 

See    Money  and  Money  -  lenders. 
No.  3. 

•Western  suburb." 

See  Wills,  No.  19. 

"  Wincarnis. " 

See  Trade  Marks,  No.  5. 

"  Working  day." 

See  Shipping,  No.  26. 

"  Workman." 

See  Master  and  Servant,  I.,  1  (r). 

"  Yearly  interest." 

See  Bankruptcy,  No.  9. 
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ALPHABETICAL  LIST  OF  CASES  AFFIRMED,  REVEUSED 
OVERRULED,  FOLLOWED,  OR  CONSIDERED,  IN  THE 
CASES  DIGESTED  IN  THIS  VOLUME. 

{With  Contemporaneous  References.) 


Accles.Ld.,  In  re  ([1902]  W.  N.  KJG) distin- 
guished. 
In  re   Piccadilly  Hotels  Ld. ;  Paid  v. 

Piccadilly  Hotel,  Ld.      .  .         .     65 

Alexander's  Trustees  /■.  Alexander's  Marri- 
age Contract  Trustees  ([lUlo]  S.  C. 
(i87  ;  47  ,Sc.  L.  R.  537)  followed. 
In  re  Ilartland  ;  Banks  v.  Hartland    .  152 

Alison,  In  re  ((1879)  11  Ch.  D.  284)  followed. 
In  re  Metropolis  and  Counties  Permanent 
Inrestment  Building   Societi/,  Gat- 
Ji eld's  Case 48 

Allan  c.  Liverpool  Overseers  ((1874)  L.  R.  ;) 
Q.  v..  ISO  ;  rs  L.  J.  M.C.  69  ;  80  L.  T. 
98  ;  22  W.  R.  830)  distinguished. 
YouiKj  ,S'  Q>.    V.    Liverpool  Assessment 

Committee      .         .         .         .         .     51S 

Amys  r.  Barton  ([1912)   1  K.  15.  4() ;   [1911] 
W.  N.  205  ;  81  L.  J.  K.  B. 65  ;   105 
L.T.619;  28T.L.R.29^C.A.)citcd. 
Wri(jht  V.  Kerrigan         ....  389 
Anderson  r.  Balfour  ([1910]  2  I.  R.  497  ;  44 
I.   L.  T.  168  ;    8  B.  W.  C.  C.  588— 
(J.  A.)  disagreed  with. 
Murrag  v.  Denholm  3)  Co.    .         .         .361 

Andrew  /•.  Bridgman  ([1908]  1  K.  B.  596  ;  77 
L.  J.  K.  B.  272  ;  98  L.  T.  656  ;  52  Sol. 
Jo.  148,  C.  A.)  approved  and  applied. 
West  V.  6 Wynne 321 

Andrew  &  Co.  v.  Crossley  Brothers  (( 1892)  9 
R.  P.  C.  172)  explained. 
Stepney  Spare  Motor  Wheel   Co.,  Ld.  v. 

Hall 458,  459 

Andrews     r.    Abertillery     Urban    District 

Council  ([1911]  W.  N.  66  ;  1()4  L.  T. 
335  ;  55  Sol.  Jo.  847— decision  of 
Warrington,  J.)  reversed  .         .  200 

Annesley  v.  Woodhouse  ([1898]  1  I.  R.  69) 
followed. 
In  re  Llewellyn;  Llewellyn  v.  Llewellyn  555 

Archer  r.  Kelly  ((I860)  1  Drew.  &  Sni.  800  : 
29  L.  J.  Ch.  911  ;  6  Jur.  (N.  «.) 
814  ;  8  W.  R.  684)  followed. 

In  re   Williams's  Settlement  :    Williams 

v.  Williams 558 


Archer's  Case  ([1892]   1  Ch.  822  ;  61   L.  J. 
Ch.  129  ;    65   L.  T.  800  ;  40  W.  R. 
212— C.  A.)  applied. 
In  re  London  and  South  Western  Camtl, 

Ld 71 

Arnold  r.  Dixon  ((1874)  L.  R.  19  Eq.  118  ; 
28  W.  R.  314)  approved. 
Faiintleroy  v.  Brehe        .         .         .   201,  214 

Ash.  (Claudius),  Son  &  Co.  r.  Invicta  Manu- 
facturing Co.,  Ld.  (55  Sol.  Jo.  348  ; 
28  II.  P.  C.  252— decision  of  War- 
rington,  J.)  reversed        .         .         .  623 

Atkinson,  In  re ;  Atkinson  i\  Atkinson  (de- 
cision of  Joyce,  J.)  reversed    .         .  653 

Attorney-General    v.    Caledonian     Ry.    Co. 

(102  P.  T.  858;  26  T.  P.  R.  813— 
decision  of  Pray,  .1.)  affirmed  .  531 

Attorney-General  e.  Day  ([1900]  1  Ch.  31; 
69  P.  J.   Ch.  8  ;    64  J.   P.   88  ;  81 
P.  T.  806— North,  J.)  applied. 
In  re  Hall's  Charity      ....  256 

Attorney-General  r.  Merthyr  Tydfil  Union 
([1900]  1  Ch.  516;  69  P.  J.  Ch. 
299  ;  82  P.  T.  662  ;  64  J.  P.  276  ; 
48  W.  R.  403  ;  16  T.  P.  R.  251— 

C.  A.)  ap(ilied. 
Attorney- General  w  East  Barnet  Vallei/ 

Urban  District  Cmncil  .         .        '.  382 

Attorney-General  r.  Shadwell  (  [1910]  1  Ch. 

92  ;  79  P.  J.  CI).  118  ;  lol  P.  T.  630  ; 

54  Sol.  Jo.  180;    26  T.  P.  R.  82) 

cited. 

Attorney-General   {(r'lamon/an    County 

Council)  v.  Price     .       '  .         .         .53 

Attorney-General  for  British   Columbia    r. 
Attorney-General  for  Canada  ((1 889) 
14  App.  Cas.  295  ;    .58  P.  J.    P.  C. 
88  ;  60  P.  T.  712)  discussed. 
Burrard  Power  Co.  v.  //.       .         .         .168 

Attorney-General  for  the  Province  of  Quebec 
r.  Attorney-General  for  the  Pro- 
vince of  Ontario  (12  Can.  S.  C.  li. 
161  decision  (if  Su[>reme  <-'ourt  ui' 
Canada)  affirmed     ....  168 
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LIST   OF   CASES   AFFIRMED,   EEVERSED,   ETC. 
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Baker  r.  Ambrose   ( [18!)G]   2    Q.  B.  372  ;  05 
L.  J.  Q.  B.  581))  applied. 
Ih  re  Baylpy 28 

Baker  v.  Ingall  ([1911]  2  K.  B.  132  ;  80 
L.  J.  K.  B.  699  ;  lOi  L.  T.  456  ;  27 
T.  L.  R.  321  ;  55  Sol.  Jo.  409— 
decision  of  Div.  Ct.,  reversed  by 
C.  A.),  approved. 
WilMe  V.  Eimi 020 

Baker  v.  Ingall,  sul>  iiniii.  Friendly  Society 
of  Ironf  ounders  of  England,  Ireland 
and  Wales  >:  Ingall  ([1911]  2 
K.  B.  132  :  80  L.  J.  K.  B.  699  ; 
104  L.  T.  456  ;  27  T.  L.  R.  321  ;  55 
Sol.  Jo.  409— decision  of  Div.  Ct.) 
reversed 620 

Bald,  In  re  ((1897)  66  L.  J.  Oh.  524  ;  76 
L.  T.  462  ;    45   W.  R.  499)  distin- 
guished. 
In  re  Pnjce ;  Lnicford  V.  Prijce    .       94,95 

Barker  v.  Herbert  (75  J.  P.  355  ;  27  T.  L.  R. 

252 — decision  of  Lush,  J.)  affirmed  449 

Barlow's  Contract,  In  re  ([1903]  1  Ch.  382  ; 
72  L.    J.  Ch.   214  ;    88  L.  T.  84  ; 
51  W.  R.  399)  considered. 
In  re  Bn/en's  Estate      ....  556 

Barnabas  r.  Berhsam  Colliery  Co.  (102  L.  T. 
021  ;  8  B.  W.  C.  C.  216— decision 
of  C.  A.)  affirmed     ....  358 

Barnes  r.  Nunnerv  Colliery  Co.,  Id.  ([1910] 
W.  N.  248  ;  4  P..  W.  C.  C.  43— 
decision  of  C.  A.)  affirmed       .         .  386 

Barrow's  Case   ((1880)  14  Ch.   D.  432  ;  49 
L.  J.  Ch.  498  ;  42  L.  T.  891— C.  A.) 
followed. 
Wilkes  V.  Spooner  .....  316 

Bates,  Ex  2}arte  (^(l%l<d')  11  Ch.  D.  914  ;  48 
L.  J.  Bey.  113  ;  41  L.  T.  263  ; 
27  W.  R.  927— C.  A.)  followed. 

Victor  V.  Victor      ....    268,  269 

Bartlett,  In  re  ((1880)  16  Ch.  D.  501  ;  50 
L.  J.  Ch.  205  ;  44  L.  T.  17 ;  29 
W.  R.  279)  distinguished. 

Ill  re  Thomas;   Hartley  v.  Tliomas     .215, 

491 
Bartlett  r.  Franklin  ((1867)  36  L.  J.   Ch. 
671  ;    17   L.    T.  100  ;     15    W.    R. 
1077)  distinguished. 

Edmond.son  v.  Copland  .         .         .         .434 

Bastable    r.    Little  ([1907]    1    K.   1'..    59; 
76  L.   J.  K.  B.  77  ;  96  L.  T.  115  ; 
71  J.  P.  52  ;  23  T.  L.  R.  38  ;    5  L. 
G.  R.  279)   distinguished. 
Betts  V.  Stevens 009 


Bateman  r.  Poplar  District  Board  of  Works 

((1886)  33  Ch.   D.  300;    50  L.  J. 
Ch.     149;    55    L.    T.    374— C.   A.) 
followed. 
House  Propcrtij  and  Investment   Co.  v. 

Griec 413 

Bath  V.  Standard  Land  Co.,  Ld.  ([1910]  2 
Ch.  408  ;  80  L.  J.  Ch.  36 ;  103 
L.  T.  498— decision  of  Neville,  J.) 
affirmed  and  reversed      .         .        08, 09 

Batt  r.  Metropolitan  Water  Board  ([1911] 
1  K.  B.  845  ;  80  L.  J.  K.  B.  .521  ; 
104  L.  T.  385  :  75  J.  P.  174  ;  27 
T.  L.  R.  258  ;  55  Sol.  Jo.  330  ;  9 
L.  G.  R.  307— decision  of  Div.  Ct.) 
reversed 418,  441 

Baxter's  Trusts,  In  re  ;  Mailing  v.  Addison 
(103  L.  T.  427  ;  27  T.  L.  R.  28— 
decision  of  Parker,  J.)  affirmed       .  524 

Berdsley  ?•.  Pilkington  ((1588)  Goulds- 
borough,  100)  affirmed. 

Coalier  v.  WillcocJis        ,         .         .         .14 

Berry  v.  Gaukroger  ([1903]  2  Ch.  110; 
72  L.  J.  Ch.  435  ;  88  L.  T.  521  ;  51 
W.  R.  449  ;  19  T.  L.  R.  445— C.  A.) 
followed. 

In  ve  Charleswortli ;  Tew  v.  Briggs       .  154 

Bettison,  In  re  (  (1874)  L.  R.  4.  A.  &  E. 
294)  followed. 
Corkc  \.  Raiiiger ;   Corker.  Higgs         .  187 

Bigge,  In  re  ([1907]   1  Ch.   714  ;  76  L.  J. 

Ch.  413  ;  96  L.  T.   903)  reversed. 

In  re   Watkins's   Settlement:    Wills  v. 

Spence     ......  550 

Billericay  Rural  Council  r.  Poplar  Union 
and  Keeling  ([1911]  1  K.  B.  734  ; 
104  L.  T.  542  ;  75  J.  P.  194— 
decision  of  Channell,  J.)  affirmed  .  255 

Billericay  Rural  Council  v.  Poplar  Union 
and  Keeling  ([1911]  2  K.  B.  801  ; 
80  L.  J.  K.  B.  1241  ;  105  L.  T.  476  ; 
75  J.  P.  497  ;  55  Sol.  Jo.  647  ;  9 
L.  G.  R.  790— C.  A.  ;  decision  of 
Channell,  J.)  affirmed. 
Colchester   Borough   Council    v.    Gejip, 

Xing,  Third  party  ....  255 

Birch  V.  Wade  ((1814)  3  Ves.  &B.  198;  13 
R.  R.  181)  followed. 
Beid  V.  Sivan 663 

Black  r.Fife  Coal  Co.  ([1909]  S.  C.  152;  46 
Sc.  L.  R.  191— decision  of  Ct.  of 
Sess.)  reversed         .        .        .   400,  420 

Blackwell  (R.  W.)  &  Co.,  Ld.  v.  Derby  Cor- 
poration (decision  of  Bucknill,  J.) 
reversed  ......     17 

Bladon,  In  re  Dando  r.  Porter  ([1911]  2 
Ch.  350  ;  105  L.  T.  367— decision 
of  Neville,  J.)  affirmed    .         .         .304 
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LIST   OF   CASES  AFFIRMED,   REVERSED,  ETC. 


Blair  r.  Clark  ([1908]  2  K.  B.  548  ;  77  L.J. 
K.  B.  647  ;  99  L.  T.  172  ;  52  Sol.  Jo. 
498)  followed. 

C'oj;  V.  Bowen 80() 

BlitLmam,  In  re  (  (1866)  L.  R.  1  Eq.  23  ;  35 
L.  J.    Ch.    255 ;    14    L.   T.    6  ;    35 
Beav.  219)  discussed. 
In  re  Anderson 24 

Blythe  r.  Birtley  ([1910]    1    Ch.    228  ;    79 

L.  J.  Ch.  315  ;  101   L.  T.  842  ;  26 

T.  L.  R.   215  ;    17  Mansoii,  165— 

C.  A.)  distinguished. 

Mc Glade    v.    Royal    London    Mufval 

Insurance  Society,  Ld.    .        .         .  236 

Blythe  v.  Birtley  ([1910]    1   Ch.   228;   79 

L.  J.  Ch.  315  ;  101  L.  T.  842  ;  26 

T.    L.  R.  215  ;    17  Mansoii,  165— 

C.  A.)  followed. 

Wilkinson  V.  City  of  Glaxyom  Friendly 

Society 236 

Board  of  Education  r.  Eice  ([1910]  2  K.  B. 
165  ;  79  L.  J.  K.  B.  692  ;  102  L.T. 
578  ;  74  J.  P.  259  ;  26  T.  L.  R. 
422  ;  8  L.  G,  R.  549)  affirmed         .  189 

Board  of  Trade  r.  Employers'  Liability 
Assurance  Corporation,  Ld.  ([1910] 
1  K.  B.  401  ;  79  L.  J.  K.  B.  434  ; 
101  L.  T.  862  ;  54  Sol.  Jo.  136  ;  26 
T.  L.  R.  167;  17  Manson,  81— 
decision  of  Phillimore,  J.)  reversed     30 

Boden,  In  re  ([1907]  1  Ch.  132;  76  L.  J. 
Ch.  101  ;  95  L.  T.  741)  followed. 
In   re  Buulcott's   Settlement  ;   Wood  v. 

Boulcott 551 

Born,  In  re  ([1900]  2  Ch.  433  ;  69  L.  J.  Ch, 
669  ;  83  L.   T.  51  ;  49   W.  R.    51) 
applied. 
In  re  Motor  Cubs,  Ld 602 

Bouch  V.  Sproule  ((1887)  12  App.  Cas.  385  ; 
56  L.  J.  Ch.  1037  ;  57  L.  T.  345  ; 
36  W.  R.  193)  distinguished. 
In  re  Hume  Kishefs  Settlement      .         .  558 

Brennan  r.  Dillon  ((1873)  I  R.  7  E(i.  215  ; 
8  Eq.  94)  approved. 
In  re  Gilbert 2()9 

Brice  v.  Lloyd  ([1909]  2  K.   B.  804  ;  101 
L.  T.  472  ;  2.)  T.    L.    R.   759  ;  53 
Sol.  Jo.  744— C,  A.)  followed. 
JJcA'rown  v.  McJfurray  .         .         .  383 

Bridgwater  Navigation  Co.,  In  re  ([1891] 
2  Ch.   317  ;  60  L.  J.  Ch.  415  ;  64 
L.T.  576— C.  A.)  followed. 
In  re  Spanish  Prosjjecting  Co.,  Ld.         .     87 

Briggs  V.  Mitchell  ([1911]  S.  C.  705  ;  48  Sc. 
L.   R.   606  ;    4  B.  W.  C.    C.   400) 
approved. 
Lee  V.  Owner  of  Shijf  "  Bessie  "    .        .370 
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British  and  Mexican  Shipping  Co.,  Ld.  r. 
Lockett  Brothers  &  Co..  Ld.— deci- 
sion of  Hamilton,  J.)  reversed       .     578 

British  Workman's  and  General  Insurance 
Co.  r.  Cunlilfe  ((1902)  18  T.  L.  R. 
425)  discussed  and  reconciled. 
Phillips  V.  Boyal  London  Mutval  In- 
surance Co.,  Ld 291 

Brown  v.  Burt  (27  T.  L.  R.  363-decision  of 

Hamilton,  J.)  affirmed    .        .         .  278 

Brown  r.  Turner,  Brightman  &  Co.  (deci- 
sion of  C.  A.)  affirmed     .         .         .508 

Browne  v.  Stoughton  ((1846)  14  Sim.  369) 
followed. 
In  re  Stamford  and  Warriw/ton  {Earl)  ; 

Payne  v.  Grey         .         .         .         .404 

Burdett  r.  Home  (27  T.  L.  R.  402— decision 

of  Lawrence,  J.)  affirmed        .         .  267 


Caledonian  By.  Co.  /■.  Glenboig  Union  Fire- 
clay Co.  ([1910]  S.  C.  951  ;  47  Sc. 
L.  R.  823— decision  of  Ct.  of  Sess.) 
affirmed 421 

Cardiff  Corporation  r.  Hall  ([1911]  1  K.  B. 

1009  ;    80  L.  J.   K.   B.    644  ;    104 

L.  T.  467  ;    27  T.   L.    R.    339  ;    4 

B.  W.  C.  C.  159— C.  A.)  considered. 

Carlin  v.   Alcrander  Stephen  cf'  Sons, 

Ld .  397 

Carlisle  and  Cumberland  Banking  Co.  r. 
Bragg  (decision  of  I'ickford.  J.) 
affirmed 203 

Carrick  /•.  Errington  ((1720)   2    P.  Wms. 
301)  discussed  and  applied. 
In  re  Scott :  Scott  \.  Scott      .         .        .551 

Carver  r.  Eichards  (  (1800)  1  Dc  G,  ¥.  k  J. 

54. s  ;    27   Beav.  496  ;    29  L.  J.  Ch. 

357  ;  2  L.   T.   161  ;  0  Jur.  (N.  S.) 

410  ;  8  W.  R.  349)  distinguished. 

Clouttc  V.  Storey 177 

Cathcart  r.  Chalmers  ([1911]  S.  C.  292  ;  18 
Sc.  L.  R.  207 — decision  of  Ct.  of 
Sess.)  affirmed  ....       9 

Cattle  r.  Stockton  Waterworks  Co.  (  (187.-.) 
L.  R.  10  q.  B.  453;    41  L.J.  Q.  B. 
139  ;  33  L.  T.  475)  followed. 
La  Socidtd  Ayionymc  de  Bemorquaye  a 

IMice  V.  Bennetts   .         .         .    150,  592 

Central  London  Eailway  r.  City  of  London 
Land  Tax  Commissioners  ([1911]  1 
Ch.  407  ;  90  L.  J.  Ch.  348  :  104 
L.  T.  245  ;  75  J.  P.  292  ;  27  T.  L.  R. 
290  ;  9  L.  G.  R.  580— decision  of 
Eady,  J.,  reversed  on  this  point 
— Farwell,  L.J.,  dissenting))  .         .312 


LIST   OF   CASES   AFFIRMED   REVERSED,   ETC. 


Challis  r.  London  and  South-Western  Ry.  Co. 

([li)0:.  1  2  K.  1',.  ir,r,  :  74  L.  J.  K.B. 

5()1)  ;  itH  L.   T.  -XM)  ;    r,:5  VV.  U.  CIS  ; 

21  T.  L.  R.  48G,  C.  A.)  applied. 
Nishet  V.  Itayne  and  Burn     .         .         .  357 
Chamberlain's  Wharf,  Ld.  r.  Smith  ([1900] 

2  Ch.  605  ;    C.i)   L.  J.  Oh.   783  :  83 

L.  T.  238  ;  4!)  W.  U.  91  ;  Ifi  T.  L.  R. 

514 — C.  A.)  discussed. 
Oshirrrie    v.   Amalgamated    Socirty    of 

HiiilaHiy  Servants  ....  G21 
Chaplin  ?•.  Hicks  (27  T.  L.  R.  244— decision 

o£   I'icldord,  J.)  affirmed  .         .  151 

Charles  c.  Jones  ((1887)  35"  Ch.  D.  544  ;  56 

L.  J.   Cii.  745  ;  56   L.  T.  848  ;  35 

W.  R.  645)  followed. 
WilJuim>^  V.  Jone.'i  ....  436 

Chicago  and  North-West  Granaries  Co.,  In  re 

([1898]   1   Ch.  263  ;  67   L.   J.  Ch. 

109;  77  L.  T.  677)  followed. 
In  re  'lejvkeshirri/  6aft  Co. ;  Tysoe  v.  Tlie 

Co.  .         .    '     .         .         '.         .         .04 
Clack  1-.  Holland  ((1854)  19  P.cav.  262;  24 

L.  J.  Ch.  13  ;  18  Jiir.  1007  ;  2  W.  R. 

402)  applied. 

In  re  Greenwood  ;   Greenwood  v.  Firt/i    .  634, 

635 
Clark  V.  Gas  Light  and  Coke  Co.  ((1905)  7 
B.  W.  C.  C.  11!))  exi)lained  and  dis- 
tinguished. 
Cardiff  Corporation  v.  ILill  .         .         .394 
Clark  r.  Sun  Insurance  Office  (102  L.  T.  836  ; 
26    T.    L.     R.     341 — decision    of 
Bray,  J.)  reversed    ....  282 

Clayton's  Case  ((1816)  1  Mer.  585)  cited. 

In  re  O'Shea  ;  Kr  parte  Laneaxter       32,  33 

Clemens  (E.)  Horst  Co.  r.  Biddell  Brothers 
([1911]    1    K.    B.    934  ;   80  L.    J. 

K.  B.  584  ;  104  L.  T.  577  ;  27 
T.  L.  R.  331  ;  55  Sol.  Jo.  383  ;  16 
Com.  Cas.  197 — decision  of  C.  A.) 
reversed  ....    538,  572 


Clements,  In  re  ([1901]   1   K.B.  260;    70 

L.  J.  Q.  B.  58 ;  83  L.  T.  464  ;  49 

W.  R.  176;  8  Mans.  27—dictvm  of 

Wjight,  J.)  dissented  from. 

In  re  Bayley 


Clemow.  In  re  ;  Yeo  r.  Clemow  (  [1900]  2  Ch. 
182  ;  69  L.  J.  Q.  1'..  522  :  82  L.  T. 
550  ;  48  W.  R.  541)  explained. 
Force  V.  Williams 


36 


152 


Cloutte  V.   Storey  ([1910]   W.  N.  163;   79 
L.   J.    Ch.    640  ;    103    L.    T.    131— 
decision  of  Neville,  J.)  nffirmed      .  202, 
477,  637 

Coaker  r.  Willcocks  ([1911]  1  K.  B.  649  ; 
103  L.  T.  806  ;  27  T.  L.  R.  137  ;  55 
Sol.  Jo.  155— decision  of  Div.  Ct.) 
affirmed 14,  57 


Cocher  r.  McMullen  ((1900)  81   L.  T.  784) 
followed. 
Sfansjield  cb  Co.  v.  Andrews   .         .         .  308 

Cohen  r.  Mitchell  (  (1890)  25  Q.  B.  D.  262  ; 

59  L.  J.  Q.  B.  409  ;  62  L.  T.  206  :  38 
W.  R.  551  ;  7  Morr.  207,  C.  A.)  cited. 

///  re  BehremVs  Trust;  Snrntan  v.  Biddell    35 

Cole  r.  Miles  ((1888)  57  L.  J.  M.  C.   132  ; 

60  L.  T.  145  ;  36  W.  U.  784  ;  53 
J.  P.  228)  followed. 

Arnold  V.  Morgan 345 

Coleman  &  Coleman,  Ld.  r.  Smith  (Stephen) 

&  Co.,  Ld. ;  In  re  "  Carvino  "  Trade 

Mark  ([1911]  2  Ch.  572  ;  81   L.  J. 

Ch.  16  ;  27  T.  L.  R.  533  ;  55  Sol.  Jo. 

649  ;  28  R.  P.  C.  645— decision  of 

Eady,  J.)  reversed  in  part       .         .  623 
Colley's  Patents,  Ld.  r.  Metropolitan  Water 

Board  ([1911]  2  K.  B.  38  ;  80  L.  J. 

K.  B.  929  ;  104  L.  T.  478  :  75  J.  P. 

217  ;  27  T.  L.  R.  286  ;  55  Sol.  Jo. 

311  ;  9    L.  G.  R.  483-decision   of 

C.  A.)  affirmed         .         .         .         .416 
Colman  r.  Seymour  ((1748)  1  Ves.  Sen.  210) 

followed. 
///    re    Master's    Settlement :  Master   v. 

Master 477 

'  Comet  "■  (Owners  of  Lightship)  r.  Owners 

of    the    "  W.    H.     No.    1 "  :     The 

W.  H.  No.  1  "  and  The  "  Knight 

Errant  "  ([1910]  P.  199  ;  79  L.  J.  V. 

61  ;  102  L.  T.  643  ;  11  Asp.  M.  L.  C. 

407 — decision  of  C.  A.)  affirmed      .  584 

Compania  Sansinena  De  Carnes  Congeladas 
r.    Houlder   Brothers    &    Co.,   Ld. 

(decision  of  Hamilton,  J.)  reversed  4S5 

Connolly  Brothers.  Ld.,  In  re;  Wood  r. 
Connolly  Brothers,  Ld.  (\^)\  \j.  '!'. 
308  ;  55  Sol.  Jo.  407 — decision  of 
I'arker,  J.)  affirmed         .         .         .112 

Cooke  r.  Midland  Great  Western  Railway  of 
Ireland  ([1909]  A.  C.  229  ;  [1909] 
2I.R.  499;  78  L.  J.  P.  C.  76:  100 
L.  T.  626;  25  T.  L.  R.  375)  distin- 
guished. 
Barher  v.  Herhert 449 

Coomber,  In  re  ;  Coomher  r.  Coomber  ([1911] 
1  Ch.  174  ;  80  L.  J.  Ch.  57  ;  103 
L.  T.  720 — decision  of  Neville.  J.) 
affirmed,  but  on  wider  grounds        .  215 

Cooper's  Trusts,  In  re  ([1873]  W.  N.  87) 
followed. 
In  re  Pope's  Contraet   ....     550 

Cope  r.  Sharpe  ([1911]  2  K.  B.  837:  80 
L.  J.  K.  B.  1008  ;  104  L.  T.  718  ; 
27  T.  L.  R.  396— decision  of  Div. 
Ct.) 238 

Cope  r.  Sharpe  ([1911]  2  K.  B.  837  ;  80  L.  J. 
K.  B.  1008  ;  104  L.  T.  718  :  27  T. 
L.  R.  396— decision  of  Div.  Ct.) 
reversed  .         .         .         .         .         .  629 
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Corke  r.  Rainger  ;  Corke  r.  Higgs  (75  J.  P. 

543  —  decision  of  Chancellor  of 
Diocese  of  Gloucester)  reversed       .  187 

Cotterell  r.  Stratton  ((1872)  L.  R.  8  Ch.  295  ; 
42  L.  J.  Ch.  417)  followed. 
RuurJte  v.  lloljinaon         ....  435 

Cox  r.   Chamberlain   ( (17!)t))  4  Ves.   G31  ; 
4  R.  11.  311)  applied. 
1)1  re  Gritfith's  Settlement ;   Griffiths  \. 

Wayltovne r)70 

"  Craegellachie,"    The   ([1909]     P.    1;    77 
L.  J.  P.  145  ;  99  L.  T.  252  ;   11  Asp. 
M.  L.  C.  103)  disapproved. 
The  "  Grore/iur.'it"  ....  5S4 

Crawford  r.  Allan  Steamship  Co.  ([1911] 
S.  C.  791  ;  41  Sc.  L.  K.  (US- 
decision  of  Ct.  of  Sess.)  reversed     .  575 

Crystal  Palace  Company,  In  re ;  Fox  v.  The 

Company  ([1911]  W.  N.  74;  104 
L.  T.  251  ;  27  T.  L.  11.  305;  55 
Sol.  Jo.  348 — decision  of  Eady,  J.) 
affirmed   .         .         .         .         .         .81 


Curran,"     The    (decision 
affirmed. 


jf    Deane,    J.) 


D. 


Davidson,  In  re  ;  Minty  r.  Bourne  ([1909]  1 
Ch.  567  ;  78  L.  J.  Ch.  437  ;  99 
L.    T.  222  ;  24  T.  L.  R.  760  ;    52 

Sol.  Jo.  621 — C.  A.)  distinguished. 
Ill  re  Salter  ;  Rea  v.  Crazier 

Davidson's  Settlement  Trusts,  In  r^((1873) 
L.  R.    15   Kq.    383:    42    L.  J.  Ch. 
347  ;  21  W.  R.  452)  followed. 
In  re  Anderson 

Davies's  Trusts,  In  re  (  (1871)  L.  R.  13  Eq. 
163  ;    41   L.  J.  Ch.  97  ;    25  L.  T. 
785  ;  20  W.  R.  165)  followed. 
In  re  Seah-ook ;   Gray  v.  BadJeleij 

Dawson  r.  Bingley  Urban  District  Council 

(75    J.    P.  17;    27   T.  L.  R.  46 ;    8 


L.  G.  R.  1118— dec 
lam,  J.)  reversed 


ision  of  U rant- 


Dean  r.  Allen  ((1855)  20  Beav.  1)  applied. 

In  re  Lawley  ;  Jachson  v.  LeUjIdon       .  213 

De  Beers  Consolidated  Mines,  Ld.  v.  British 
South  Africa  Co.  (  |  1910]  2  Ch.  502  ; 
,S()  L.  J.  Ch.  (i5  ;  103  L.  T.  4  ;  26 
T.  L.  R.  591  ;  54  Sol.  Jo.  679— 
decision  of  C.  A.)  reversed       .     63,  436 

Debentures  Corporation,  Ld.  v.  TJttoxeter 
Brewery,  Ld.  (noted  in  Palmer's 
Company  Precedents,  10th  ed., 
pt.  iii.,  p.  731)  followed  on  latter 
point. 
Ill  re  PicmiJllly  Hotel,  Ld.  ;  Paul  v. 
Pk-eadiUij  Hotel,  Ld.      . 


Debtor,  In  re  A  (Xo.  3(i5  of  1911)  (  [1911] 
2  K.  B.  718  ;    105  L.  T.  12.-))  dis- 
tinguished. 
In  re  A  Debtor  (Xo.  1838  of  1911)         .     26 

Deddington  Steamship  Co.  r.  Inland  Revenue 
Commissioners  ([1911]  1  K.  P.. 
1078 ;  80  L.  J.  K.  B.  761  ;  104 
L.  T.  602)  affirmed  ....  533 

Dee  Estates,  Ld.,  In  re;  Wright  r.  Dee 
Estates,  Ld.  (104  L.  T.  249  ;  55  Sol. 
Jo.  349 — decision  of  Eady,  J.) 
affirmed 602 

De  Jager  /■.  De  Jager  ((18S())  11  Apj).  Cas. 
411)  followed. 
De  Jiiyer  V.  Foster 162 

Denaby  and  Cadeby  Main  Collieries,  Ld.  r. 
Anson  (102  L.  T.  76  ;  26  T.  f..  R. 
310  ;  1 1  Asp.  M.  L.  C.  348— decision 
of  Lawrence,  J.)  affirmed         .         .  594 

Devonport  Corporation  v.  Tozer  ([1903]  2  Ch. 
759  ;  72  L.  J.  Ch.  411  ;  88  L.  T. 
113  ;  67  J.  P.  269  ;  52  W.  R.  6  ;  19 
T.  L.  R.  257  ;  1  L.  G.  R.  421— C.  A.) 
followed. 
Attorney- General  v.  Dori?i     .        .        .  259 

"Devonshire,"    The    (27   T.   L.    R.    490— 
decision  of  Evans,  Pres.)  affirmed. 
"  Seaeo7Hbe,"  The,  Jlie  ^'■Devonshire'''     .  586 
Dodson  V.  Sammell  ((1861)  1  Dr.&  Sm.  575  ; 
30   L.  J.  Ch.  799  ;    9    W.  R.    887) 
applied. 
Ill  re  Lawley  ;  Jachmn  v.  Leiyhton         .  213 

Doering  v.  Doering  ((1889)  42  Ch.  D.  203  ; 
58    L.    J.    Ch.    553;    37     AV.     R. 
796)  distinguished. 
In  re  Towndrow  ;  G ration  v.  Maehen    .  634 

Dolphin  r.  Robins  (  (1859)  7  H.  L.  Cas.  390  ; 
29  L.  J.  P.  11 ;  5  Jur.  (N.  S.)  1271 ;  7 
W.  R.  674  ;  3  Macq.  563)  cited. 
///,  re  Maehenzie  ;  Machenriev.  Edwards     93 

Dominion  of  Canada  v.  Province  of  Ontario 

(42  Can.   S.    C.   R.    1 — decision  of 
Supreme  Court  of  ( Canada)  affirmed  .   168 

Donovan  v.  Laing,  Wharton  and  Down  Con- 
struction Syndicate  ([is:i3|  1  ()..  I'.. 
629;  63  L.J.  (^  I!.  25;  (IS  L.  r.512; 
57  J.  P.  583  ;  41  W.  R.  455  :  1  !!. 
317 — C.  A.)  considered. 
M'Cartan  v.  lielfast  Ilurhoiir  Cunmis- 

sioncrs       .         .         .         ■         ■         .401 

"  Draupner,"  S.S.  (Owners)  r.  Owners  of 
Cargo  of  S.S.  "Draupner":  The 
"Draupner' ([19o;t]  I'.  21!i:  7x1;..!. 
P.  '.»0  ;  25  T.  L.  U.  13S-dceisioM 
of  C.  A.)  reversed     .         .         .         ••"'■' 

Dyson  v.  Attorney-General  ([I'HIJ  I  K.  I"-. 
410;  80  L.  J.K.P..  531  :   ln3  L.  T. 
707;  27  T.  L.  R.    143;  55   Sol.  .lo. 
1G8— C.  A.)  followed. 
Burghes  v.  Attorney-General .        .     I  15.  IS| 
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LIST   OF   CASES   AFFIRMED,   PvE VERSED,   ETC. 


Eaton    r.    Buchanan    ([1!H)<J]    8.    C.   47^ 

decision  of  Ct.  of  8ess.)  reversed      .  5i7 

Ebbetts    r.   Conquest   ([1895]    2   Ch.    377) 
follo^ved. 


Clare  v.  Bohson 


318 


Eccles  &  Co.  r.  Louisville  and  Nashville 
Railroad  Co.  (28  T.  L.  R.  36 ;  50 
Sol.  Jo.  74 — decision  of  Uiv.  Ct.) 
reversed 204 

Eden  r.  Ridsdales  Railway  Lamp  and  Light- 
ing Co.   ((ISS!))  23  Q.  B.  D.  368  ; 
58  L.  ,1.  Q.  B.  579  ;    61  L,  T.  444  ; 
38  W.  R.  55— C.  A.)  applied. 
In  re  London  and  Western   Canal  Co., 
'  Ld 71 

Edge  (W.)  &  Sons,  Ld.  r.  Niccolls(  W.)  &  Sons, 
Ld.  ([1911]  1  Ch.  5  ;  80  L.  J.  Ch. 
154  ;  103  L.  T.  579  ;  27  T.  L.  R.  101  ; 
28  R.  P.  C.  53-  decision  of  C.  A.) 
reversed  ......  624 

Edinburgh    and    District    Aerated    Water 
Manufacturers'  Defence  Association 
V.  Jenkinson  (5   Fraser,  1159)  dis- 
tinguished. 
British     Association     of    Glass-Bottle 

3fa  nil/act  lire  IS,  Ld.  v.  Kettle/old     .  618 

Edwards   r.    Midland    Ry.    Co.    ((1880)    6 
Q.  B.  D.  287  ;    50  L.  J.  Q.  B.  281  ; 
43  L.   T.  694  ;    45  J.  P.  374  ;    29 
W.  R.  009)  aj)proved. 
iMinljevt  V.  Great  Eastern  By.  Co.         .  510 

Ellis  r.  Banyard  (104  L.  T.  460  ;  27  T.  L.  R. 

417  ;    55  Sol.  Jo.  500— decision  of 
Div.  Ct.)  reversed  ....  444 

Ellis  r.Korr([1910]  1  Ch.  529  ;  79  L.  J.  Ch. 
291  ;    102  L.  T.  417;    54    Sol.  Jo. 
307)  followed. 
Napier  v.  Williains         .         .         .         .99 

Emden  r.  Carte  ((1881)  19  Ch.  D.  311;    51 
L.    J.  Ch.   371  ;  45  L.  T.  328  ;    30 
W.  R.  17— C.  A.)  applied. 
In  re  Motor  Cahs,  Ld 602 

Errington  r.  Carriek  ((1728)  5  Bro.  P.  C. 
391)  discussed  and  applied. 
In  re  Scott ;   Scott  v.  Scott    .        .         .  551 

Evans  r.  Levy  ([1910]  1  Ch.  452  ;    79  L.  J. 
Ch.  383;   102  L.  T.  128)  overruled 
as  to  costs. 
West  V.  Gwynne 321 

Evans  (R.)  &  Co.  r.  Astley  ([1911]  1  K.  B. 
1036  ;  80  L.  J.  K.  B.  731  ;  104  L.  T. 
373  ;  4  B.  W.  C.  C.  209— decision 
of  C.  A.)  aiiirmed  .         .         .         .377 

Eyre  r.  New  Forest  Highway  Board  ((1892) 
.56  J.  P.  517— C.  A.)  applied. 
Paris    V.    Lyinini/fon    Bural    District 

Council   .       ' 252 


]■'. 


COL. 


Farmer  r.  Scottish  North  American  Trust, 

Ld.  ([1910]  S.  C.  966  ;  47  S.  C.  L.  R.  | 

832  —  decision    of    Ct.    of    Sess.)  \ 

affirmed 281  ' 

Fear  v.  Vickers  (27  T.  L.  R.  483  ;  55  Sol.  Jo. 

601 — decision  of  Div.  Ct.)  reversed  644 

Fisher  r.  Great  Western  Ry.  Co.  ([1910]  2 
K.  B.  252  ;  79  L.  J.  K.  B.  870  ;  102 
L.  T.  575  ;  26  T.  L.  R.  435— decision 
of  Phillimore,  J.)  affirmed       .         .91 

Fleming  r.  London  County  Council  :  Metro- 
politan Ry.  Co.  r.  London  County 
Council  ([1909]  2  K.  B.  317  ;  78 
L.  J.  K.  B.  830  ;  101  L.  T.  323  ;  73 
J.  P.  339  ;  53  Sol.  Jo.  558  ;  7  L.  CI.  R. 
720— decision  of  C.  A.)  affirmed      .  408 

Fletcher  r.  Owners  of  Ship  "  Duchess," 
sui  nom.  Hewitt  r.  Owners  of  SS. 
"  Duchess  "  ([1910]  1  K.  B.  772  ;  79 
L.  J.  K.  B.  867  ;  102  L.  T.  204  ;  26 
T.  L.  R.  300  ;  54  Sol.  Jo.  325  :  3 
B.  W.  C.  C.  239— decision  of  C.  A.)  i 

affirmed 376        i 

Flight  r.  Booth  (  (1834)  1  Bing.  N.  C.  370  ; 
4  L.  J.  C.  P.  66;.l  Scott,  190) 
distinguished. 

Shepherd  v.  Croft 543 

Foster  r.  Mackinnon  ((1869)  L.  R.  4  C.  P. 
701  ;  38  I..  J.  C.  P.  310 ;  20  L.  T. 
887  ;  17  W.  R.  1105)  discussed. 
Carlisle  and  Cu mherland  Banking  Co.  v. 

Bragg 203 

Frames  r.  Bultfontein  Mining  Co.   ([1891] 
1     Ch.   140;  60  L.  J.  Ch.    99  ;  64 
L.  T.  12  :  39  W.   R.  134  ;  2  Meg. 
374)  distinguished. 
In  re  Spanish  Prospecting  Co.,  Ld.         .     87 

Frankenburg  r.  Great  Horseless  Carriage  Co. 

([1900]  1  Q.  B.  .504  :  09  L.  J.  Q.  B. 
147  ;  81  L.  T.  084  ;  7  Mans.  347) 
followed. 

Compania  Sansinena  de  Carnes  Conge- 

ladas  V.  Iloulder     .         .         ,         .485 

Fraser  v.  Murdoch  (  (1881)  6  App.  Cas.  855;  45 
L.  T.  417  ;  30  W.  R.  162)  applied. 
3M thews  V.  Bvggles-Brise     .         .631,  032 

Freeman  r.  Pope  ((1870)  5  Ch.  App.  538  ; 
21  L.  T.  816;  IS  W.  R.  900— C.  A.) 
followed. 


Carruthers  v.  Pealie 


560 


Freeman  (G.)  &  Sons  r.  Chester  Rural 
District  Council  (decision  of  Lush, 
J.)  affirmed 17 

Freston,  In  re  ((1883)  11  Q.  B.  D.  545  ;  52 
L.  J.  Q.  B.  545  ;  49  L.  T.  290  ;  31 
W.  R.  804— C.  A.)  considered. 
Srhlnn  v.  Wilde 590 


\ 


[     6     ] 


LIST   OF   CASES   AFFIRMED,   REVERSED,    ETC 


Fulham  Parish  r.  Woolwicli  Union  ([1907] 
A.  C.  255  ;  76  L.  J.  K.  B.  739  ;  97 
L.  T.  117  :  71  J,  F.  361  ;  23  T.  L.  R. 
483  ;  5  L.Cr.  R.  801)  followed. 
K'ingsfon-upon-Hull  Incorporation  for 
'  the  Poor  v.  Haclmey  Union     .  472 

Furniss  ;•.  Gartside  &  Co.,  Id.  ((1910)  3  B.  W. 
C.  C.  411)  followeil. 
Cole  V.  Uvtins,  Sun,  Lescliuer  unci  Wehh, 

LA 386 

Furnivall  v.  Coombes  (  (1843)  5  Man.  &  G. 
736  ;    6   Scott,  N.  K.  522  ;  12  L.  J. 
C.  P   265  ;  17  W.  R.  442)  followed. 
WatVmg  v.  Lewi^ 156 

G. 

Gadd,  In  re  (  (1883)  23  Ch.  D.  134  ;  52  L.  J. 
Ch.  396  ;  48  L.  T.  395  ;  31  W.  R. 
417)  followed. 
In  re  Sales  ;  Sales  v.  Sales     .         .         .  632 

Garwood  r.  Garwood  (104  L.  T.  341— decision 

of  Eve,  J.)  affirmed  .         .         .   152 

Geen  v.  Newington  Vestry  ([1898]  2  Q.  B.  1 ; 
67  L.  J.  Q.  B.  557  ;  62.J.  P.  565  ; 
46  W.  R.  624)  followed. 
House  Property  and  Investment   Co.  v. 

Grice        .         .         .         .         .         .413 

General  Accident  Fire  and  Life  Assurance 

Corporation,  Ld.r.McGowan([  1908] 
A.  0.207  :  []«t08]  S.(J.  (H.L.)  24  ; 
45  Sc.  L.  R.  681  ;  77  L.  J.  P.  0.  38  ; 
98  L.  T.  734  ;  24  T.  L.  R.  533 ;  52 
Sol.  Jo.  455)  considered  and  applied. 
Clarlt  V.  Svn  Insurance  Office         .         .  282 

General  Billposting  Co.  r.  Atkinson  ([1909] 
A.C.  118;  71  L.J.Gli.  77  ;  99  L.  T. 
943  ;  25  T.  L.  R.  178)  applied. 
Measiires  Brothers,  Ld.  v.  Measures       .     70 

Gibbon  r.  Paddington  Vestry  ([1900]  2  Ch. 
794  ;    69  L.  J.  Ch.  746  ;    83   L.  T. 
136;  64  J.  P.  727  ;  49  W.  R.  S;  16 
T.  L.  R.  538)  applied. 
Greeny.  IlacMeij  Corporation       .         .415 

Gibson  r.  Barton  (  (1875)  L.  R.  10  Q.  B.  329  ; 
44  L.  J.   M.  C.  81  ;    32  L.  T.  396  ; 
23  W.  R.  858)  followed. 
Park  V.  L'uoton ''4 

Gibson   r.   Dunkerley   Brothers,    Lees    and 
Sykes  Third  Parties  (102  L.  T.  587  ; 
3  B.  W.  C.  v..  345— decision  of  C.  A.) 
affirmed. 
Lees  V.  Dunlierley  Brothers    .         .         .  372 

Gibson  r.  Fisher  (  (1867)  L.  R.  5  Eq.  51  ;  37 
L.  J.   Ch.   67  ;    16  W.  R.  Ho)  not 
followed. 
In  re  Bering  ;  Keale  v.  Beale  .         .  655 

Gifford  V.  Yarborough  (5  Ring.  163)  cited. 
Attorney  -   General     for      Ireland     v. 

MCarthy <''^"' 

[ 


Gillow  c.  Durham  County  Council  ([1911] 

1  K.  B.  222  ;  80  L.  J.  K.  B.  380  ; 
104  L.  T.  36  ;  75  J.  P.  33  ;  27  T.  L.  R. 
64  ;  8  L.  G.  R.  1059— decision  of 
Hamilton,  J.)  reversed  (Vaughan 
Williams,  L.J.  dissenting)        .         .  189 

Glamorgan  County  Asylum  (Committee  of 
Visitors)  r.  Cardiff  Guardians  ([1910] 

2  K.  B.  .547  ;  7;)  L.  J.  K.  B.  1146; 
103  L.  T.  189  ;  74  J.  P.  402  ;  8 
L.  G.  R.  860— decision  of  Div.  Ct.) 
affirmed 469 

Glasgow  Corporation  r.  Lorimer  (or  Riddell) 
([I'.ilO]  S.  C.  693;  47  Sc.  L.  it. 
630 — decision  of  Ct.  of  Sc-^s.)  re- 
versed       325,  401 

Glossop  r.  Heston  and  Isleworth  Local  Board 

((1879)  12  Ch.  D.   102  ;    49    L.  J. 

Ch.    89  ;   40    L.  T.  73<i ;  28  W.  R. 

Ill — C.  A.)  considered. 
Jones  V.  Llanrwst  Urban  District  Coun- 
cil     642 

Goddard  r.  O'Brien  ((1882)  9  Q.  B.  D.  37  ;  46 

L.  T.  306  ;  30  W.  R.  549)  questioned. 
Iliracliand  Punanicliand  v.  Temple,  sub 

nom.  PunaincJuind  Shrichand  S)-  Co. 

V.  Temple 97 

Goff  r.  Great  Northern  Ry.  Co.  ((1861)  3 

E.  &  E.  672  ;  30  L.  J.  Q.  B.  148  ; 

7  Jur.  (N.  S.)  286;  3  L.  T.  850) 

approved. 
Lambert  v.  Great  L'astern  Rg.  Co.         .  51u 

Gramophone  and  Typewriter.  Ld.  v.  Stanley 

([1908]  2  K.  B.  89  ;  77  L.  J.  K.  B. 

834  ;  99  L.  T.  39  ;  24  T.  L.  R.  480  ; 

15  Mans.  251— C.  A.)  applied. 
Thomas  Logan,  Ld.  v.  Paris  .         .     72 

Gramophone  Co..  Ld.  *■  Magazine  Holder  Co. 

(102  L.  T.  409  ;  27  R.  P.  C.   152— 

decision  of  C.  A.)  affirmed 
Grand  Junction  Canal  Co.  r.  Petty  ((1888) 

21  Q.    B.  U.    273  ;  57  L.  J.  Q.  B. 

572  ;  59  L.  T.  767  ;  52  J.  P.  692  ; 

36  W.  R.  79.-))  followed. 
Arnold  v.  Morgan 
Grand  Junction  Waterworks  Co.  r.  Hampton 

Urban  Council  ([1898]  2  Cli.  331; 

67    L.  .).  Cli.  603;  78    L.   T.   673; 

14  T.    L.  R.  467  ;  46  W.  R.  644) 

distinguished. 
Burghes  Y.  Attorney- General 
Gray  r.  Carr  ((1871)  L.  R.  6  Q.  B.  522  ;  40 

L.  J.  Q.  15.  257  ;  25  L.  T.  215  ;  19 

W.  R.  1173)  not  followed. 

Kish  v.  Taylor        .         '• 

Great  Central  Railway  r.  Banbuiy  Union 

([1909]  A.  C.  78;  78  L.  J.  K.  H- 

225  ;  100  L.  T.  89  ;  73  J.  P.  59  ;  53 

Sol.  Jo.  177  ;   25  T.  L.  R.  143  ;  7 

L.  G.  R.  227)  cited. 
East  London  Bailway  Joint  Committee 

V.     Greenwich     Union    Assessment 

Committee 

7       ] 


456 
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LIST   OF   CASES   AFFIRMED,   REVERSED,   ETC. 


Great  Central  Ey.  Co.  r.  Midland  Ry.  Co. 
([1911]  2  Gh.  178;  80  L.  J.  Ch. 
(;02  ;  104  L.  T.  844— decision  of 
Neville,  J.)  reversed       .        .         .  .507 

Grey  v.  Grey  ( (1077)  from  Lord  Nottingham's 
MSS.  2  Rwanst.  .'■)94)  followed. 
Ci)iiui>i.'<sii)i/cr  of  Stamp  Duties  v.  Ilyrnrs  ir>0 

Griffiths  7-.  Eccles  Provident  Industrial  Co- 
operative Society,  Ld.  (decision  of 
Avury,  .1.)  artinned  .         .         .284 

"  Grovehurst,"  The  (decision  of  Deane,  J.) 

affirmed 584 

"  Grovehurst,"  The  ([lUlo]  P.  310;  79 
L.  J.  P.  124  ;    Ki:?  L.  T.  239,  0.  A.) 

cited. 
"  L'/u/nJiild,''  The  ....  582 

Gutteridge   r.  Munyard    ((1S34)   7  C.  &  P. 
12!l  ;   1    jM.  .V   lldh.  334)  explained 
and  distintruished. 
Lur-ott  v.  Wuliehj  and  Wheeler    .         .  318 

Guy  V.  Churchill  ((1881)  35  Ch.  D.  489  ;  50 
L.  J.  Ch.  ()70  ;  57  L.  T.  510  ;  35 
W.  R.  700— C.  A.)  applied. 

In  re  iMotor  CuU,  Ld 002 


H. 

Hadley,  In  re  ([1909]  1  Ch.  20  ;  78  L.  J.  Ch. 
2.54  ;  100  L.  T.  54  ;  25  T.  L.  R.  44  ; 
'  53  Sol.  Jo.  40— C.  A.)  followed. 
In  re  Pryce  ;  Lawford  v.  Pryce    .       94,  95 

Hamilton  v.  Mackie  ((1889)  5  T.  L.  R.  077) 
approved. 
Thomas   (T.  W.)  .f-   Co.,  Ld.  v.  Portsea 

tSfeani.^hip  Co.,  Ld.  .         .         .  571 

Hanau  r.  Ehrlich  ([1911]  2  K.  B.  1050  ;  105 
L.  T.  320— decision  of  C.  A.) 
affirmed 101 

"Hankow,"   The  ((1879)  4    P.  1).  197;  48 
L.    J.   Atlm.    29;   40    L.    T.   335;  4 
Asp.    M.    L.  C.  97)    approved  and 
followed. 
The  "  Umxhuja  " 593 

Hardoon  r.  Belilios  ([19011  A.  C.  118;  70 
L.  J.  P.  C.  9;  83 "L.  T.  573;  49 
W.  R.  209  ;  17  T.  L.  R.  120)  applied. 

Mafthetr.i  v.  niujtjIe.i-Prise    .         .         .632 

Hardy's  Crown  Brewery,  Ld.  and  St.  Philips 
Tavern,  Manchester,  In  re  (103 
L.  T.  308  ;  74  J.  P.  395  ;  20  T.  L.  R. 
005 — decision  of  l^ray,  J.)  affirmed  304 

Harris  r.  Chesterfield  (Earl)  ([1908]  1  Ch. 
230  ;  77  L.  J.  Ch.  Ill  ;  98  L.  T. 
230  ;  24  T.  L.  R.  105— decision  of 
C.  A.)  affirmed         .         .  .         .223 


Harris  v.  Chesterfield  (Earl)  ([19111  A.  C. 

023  ;  80  L.  J.  Ch.  020  ;  105^  L.  T. 

453  ;  27  T.  L.  R.  548  ;  55  Sol.  Jo. 

086)  applied. 

Sfafford.^hire  and  Worcestershire  Canal 

Narigation  v.  Bradley    ,         .         .  223 

Harris   r.   Harris   ((1801)   29    P.eav.    110) 
explained. 
In   re   Bohinson ;  Maclaren    v.    Puldie 

Trmtee 329 

Harrison,  Ainslie  &  Co.  r.  Barrow-in-Furness 
((1S91)    03    L.   T.   834  ;  39  W.   R. 

250)  not  followed. 
Wnimotf  V.  London  Iload  Car  Co.,  Ld.  320 

Harse  v.  Pearl  Life  Insurance  Co.  ([1904] 
1  K.  B.  558  ;  73  L.  J.  K.  B.  373  ; 
90  L.  T.  245;  52  W.  R.  457;  20 
T.  L.  R.  264)  discussed  and  recon- 
ciled. 


Phillips     V.     Eoj/al     London 
Insuranre  Co.,  Ld.  . 


Mutual 


291 


Hartlepool  Electric  Tramways  Co.,  Ld.  v. 
Hartlepool   Corporation   (75  J.  P. 

507  ;  9  L.  G.  R.  109S~ciecision  of 
Bray,  J.)  affirmed  ....     (!29 

Haynes  r.  Ford  ([1911]  1  Ch.  375  ;  80  L.  J. 
Ch.  229 ;  101  L.  T.  16  ;  27 
T.  L.  R.  183— decision'of  Neville,  J.) 
affirmed 354 

Hayward,  In  re  ([1897]  1  Ch.  905  ;  06  L.  J. 
Ch.  392  ;  76  L.   T.  383  ;  45  W.  R. 
439  ;  4  Mans.  130)  discussed. 
In  re  Andrr.son        .         .         .         .         .24 
J.     P, 


High    r.    Billings    ((1903)    07 
followetl. 


388) 


House  Property  and  Inrestnient  Co.   v. 

Crice        .' 413 

"Highland  Loch,"  The  (27  T.  L.  R.  481— 

decision  of  Evans,  Pi-es.)  reversed  .  589 

Hill,  In  /r  ((1880)  33  Ch.  D.  260  ;  55  I..  T. 
104 -C.  A.)  api)lied. 
In  re  Motor  Cahs,  Ld <">02 

Hillyer  r.  St.  Bartholomews  Hospital 
(Governors)  (  [1909]  2  K.  P..  820  ; 
78  Jj.  J.  K.  B.  958  ;  101  L.  T.  308  ; 
25  T.  L.  R.  762  ;  53  Sol.  Jo.  714) 
approved. 
Foote  v.  Shaw  Stewart    .         .         .         .447 

Hirachand    Punamchand    v.     Temple     (27 

T.    L.   R.    178  ;    55  Sol.  Jo.    238— 
decision  of  Scrutton,  J.)  reversed  .     97 

Hobbs  r.  Turner  ((1902)  18  T.  L.  R.  235) 
followed. 
Crittall    ManitfacturhK]   Co.  v.  London 

County   Council  and  March     .         .     45 


LIST   OF   CASES   AFFIRMED,  REVERSED,   ETC. 


Hodge  i:  Attorney-General  ((1839)  3  Y  &  C. 
Ex.    342  ;    8    L.    J.     Ex.    Eq.    28) 
a{)prove(l  and  followed. 
Dij.soiiy.  Attorney-General     .         .144,484 

Holford,  In  re  (  [1894]  3  Ch.  30  ;  63  L.  J. 
Ch.  637  ;  70  L.  T.  777  ;  42  W.  R. 
563  ;  7  R.  304),  followed. 

Ill  rr  \V/IIia»i.-i\9  SpftUnirnt  ;   Williams 

V.  Williams 553 


Hope  (John  D.)  &  Co.  v.  Glendinning  (  [191 1] 
S.  G.  209  ;  48  Sc.  L.  R.  775— 
decision  of  Ct.  of  Sess.)  reversed     .  608 

Howe  r.  Smith  ((1884)  27   Ch.    D.  89  ;  53 
L.  J.  Ch.  1055  ;  50  L.   T.  573  ;  48 
J.    P.    773  ;    32  W.    R.    802)    con- 
sidered. 
Hall  V.  Birrnell 542 

Hoyles,  ///  re:  Row  r.  Jagg  ([1910]  2  Ch. 
333  ;  79  L.  .1.  Ch.  720  ;  103  L.  T. 
127  ;  26  T.  L.  R.  516  ;  54  Sol.  Jo. 
582— decision  of   Eady  J.)  affirmed 

55,  92 

Huckle  V.  London  County  Council  (26  T.  L.  R. 

580  :  3  B.  W.   C.  C.  536— decision 

of  Div.  Ct.)  affirmed        .         .         .  363 

Hudson    r.   Carmichael  ((1854)  Kay,  613  ; 
23  L.  J.    Ch.  893;      18   Jur.  851) 
followed. 
Hall  V.  Hall  ......  264 

Hutchins  Brothers  v.  Royal  Exchange  Assur- 
ance (104  L.  T.  208  ;  27  T.  L.  R. 
217  ;  16  Com.  Cas.  132— decision  of 
Scrutton,  J.)  affirmed     .         .         .   296 

Hyams  r.  Stuart  King  ([1908]  2  K.  B.  696  ; 
77  L.  J.  K.  B.  794  ;  99  L.  T.  424  ; 
24  T.  L.  R.  675  ;  52  Sol.  Jo.  551— 
C.  A.)  distinguished. 
6^etif(irsiltrin<is  AUieseUkahet  (Sea/idi- 
'  naria  Reimvranre  Co.  of  Copen- 
haijeii)  V.  Da  Costa  .  .    531,  532 

Hyde  Park  Place  Charity,  In  re   (decision 

of  Warrington,  J.)  affirmed    .         .     TjS 

Hyatt  ,:  Mekin  ((1884)  25  Ch.  1).  735  ;  53 
1..  J.  Ch.  241  ;  50  L.  T.  54  ;  32 
W.  R.  513)  approved. 

Faii/ifleroy  v.  Beebe        .         .         .    201,  21- 

I. 

Inman    r.  Kirkdale  Overseers  ((1874)  h.  R. 
9  Q.  B.  180)  distinguished. 
You/i</   cf   Co.  V.    Lirerpool   Assessment  ^ 
Committee ^'^ 


Jackson  r.  De  Kadich  ([1904]  W.  N.  168) 
considered. 
Hall  V.  Burnell      .....  542 

Jackson    r.    Rotax    Motor    and    Cycle   Co. 

(Decision  of  Div.  Ct.)  rcverse<l        .  536 

Jenkins   r.  Price  ([1907]   2    Ch.  229  ;     76 
L.   J.   Ch.  507  ;    23  T.  L.  R.  608) 
overruled  as  to  costs. 
West  v.  G Wynne 321 

Jervis 


Wolferstan  ((1874)  L.  R.  18  Ec). 
18  ;    43  L.  J.  (Ch.)  809  ;  30  L.  T. 
452)  applied. 
Mattheivs  v.  Ruggleg-Brise    .         .    631,  632 

Johnston  v.  0  Neill  ([1909]   1   I.  R.  237— 

decision  of  C.  A.,  Ireland)  affirmed  .  223 

Jones   /•.  Pacaya  Ruhber  and  Produce  Co., 

Ld.  (drcision  of  Lush,  J.)  reveised  .     83 

!S  r.  Turnbull  ((1837)   2  M.  &  W.  60]  ; 
5  Dowl.  591  ;  Murph.  cV   H.  106  ;  6 
L.     J.      Ex.      166  ;     1     Jur.    638) 
applied. 
In  re  Motor  Cahs,  Ld.    ....  602 


Kavanagh  r.  Workingmans  Benefit  Build- 
ing Society  c[lS'.)6]  1  1.  R.  56)  dis- 
cussed and  disapproval. 
Bath  V.  Standard  Land  Co.,  Ld.  .         .     69 

Kay  r.  Kay  ([1904]  P.  382  ;  73  L.  J.  1". 
108;  91  I..T.  360;  2(1  T.  L.  R.  521) 
approved. 

Stevenson  v.  Stecenson    .         .        .        -2(1 

Kearney  r.  Kearney  (decision  of  Barlon,  J.) 

affirmed '•■'' 

Keates  r.  Lewis  Merthyr  Consolidated 
Collieries,  Ld.  ([1910]  2  K.  IS.  445  ; 
79  L.  J.  K.  B.  722  ;  102  L.  T.  898  ; 
74  J.  P.  292  ;  26  T.  L.  R.  477  ;  54 

Sol.    Jo.     522— decision    of    C.    A.) 
affirmed '"•'' 

Keeling  r.  New  Monckton  Collieries,  Ld. 
([19111  A.  C.  648:  80  I..  J.  K.  H. 
1205;  105  L.  T.  337;  27  T.  L.  it. 
551  ;  55  S..1.  Jo.  687  ;  I  P..  W.  C.  C. 
332)  hot  followed. 
Briggs  v.  Mitehell •*"' 

Kemp-Welch    r.   Kemp-Welch    ([191(i]     P. 
233  ;  79  L.J.  P.  92;  102  L.  T.  787: 
26  T.  L.  R.  477--C.  A.)  applie.l. 
Sanders  v.  Sanders        .         •        ■        •  '-'' 


International  Sponge  Importers,  Ld.  r. 
Andrew  Watt  &  Sons  ([1909]  2 
Scots.  L.  T.  24— decision  of  the  Ct. 
of  Sess.)  affirmed     .        .        •        • 


Kent  V.  Fittall  (No.  4)  (103  L.  T.  668  ;  75 
J.  1-.  113;  27  T.  L.  R.  -9;  9 
L.  C.  R.  27—  decision  of  Div.  Ct.) 
affirmed  on  dillcrcnt  grounds  . 
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LIST   OF   CASES   AFFIRMED,   REVERSED,  ETC. 


Kent  r.  Fittall  (No.  4)  ([1911]  2  K.  B. 
1102  ;  81  L.  J.  K.  B.  82  ;  105 
L.  T.  422  ;  75  J.  P.  378  ;  27  T.  L.  R. 
564  ;  55  Sol.  Jo.  687  ;  9  L.  G.  R. 
999  ;  2  Smith  Reg.  279— C.  A.) 
distinij;uished. 


Smith  V.  XewnuiH 


196 


Kent 


Fittall  (No.  4)  ([1911]  2  K.  B. 
1102  ;  81  L.  J.  K.  B.  82  ;  105  L.  T. 
422  ;  75  J.  P.  378 ;  27  T.  L.  R. 
564  ;  55  Sol.  Jo.  687  ;  9  L.  G.  R. 
999  ;  2  Smith  Reg.  279— C.  A.) 
applied. 
Kent  V.  Fittall  (No.  5)  .         .         .         .  195 

Kerrison  r.  Glyn,  Mills,  Currie  &  Co.  (102 
L.  T.  674  ;  26  T.  L.  R.  404  ;  15 
Com.  Cas.  241)  reversed  .         .         .  424 

Kinahan  &  Co.,  Id.  v.  Parry  ([1910]  2  K.  B. 
389  ;  102  L.  T.  826— decision  of 
Div.  Ct.)  reversed    ....       8 

Kingston-upon-Hull  Incorporation  for  the 
Pojor  }•.  Hackney  Union  (80  L.  J. 
K.  B.  289  ;  103  L.  T.  599  ;  75  J.  P. 
46  ;  9  L.  G.  R.  42— decision  of  Div. 
Ct.)  affirmed 472 

Kinnell  r.  Walker  (27  T.  L.  R.  67— deci- 
sion of  Darling,  J.)  affirmed    .    325,  487 

Kish  r.  Taylor  ([1910]  2  K.  B.  309  ;  79 
L.  J.  K.  B.  1113  ;  102  L.  T.  910  ; 
26  T.  L.  R.  504  ;  55  Sol.  Jo.  565  ; 
15  Com.  Cas.  268  ;  11  Asp.  M.  L.  C. 
421 — decision  of  Walton,  J.)  re- 
versed        572 

Kitchenham  v.  Owners  of  SS.  "Johannes- 
burg"— decision  of  C.  A.)  affirmed    378 

Knill  r.  Dumergue  (104  L.  T.  747  ;  27 
T.  L.  R.  414  ;  55  Sol.  Jo.  479— 
decision  of  Joyce,  J.)  affirmed        .  173 


Koffyfontein  Mines,  Ld.  r.  Mosely  ([1911] 
1  Ch.  73  ;  80  L.  J.  Ch.  Ill  ;  103 
L.  T.  616  ;  27  T.  L.  R.  61  ;  55 
Sol.  Jo.  44  ;  18  Mans.  86 — decision 
of  C.  A.)  affirmed  .... 


COL. 


62 


Kynance  S.S.  Co.,  Ld.^'.  Young,  104  L.T.  397  ; 
27  T.  L.  R.  306  ;  16  Com.  Cas.  12,3) 
cited. 

Rplkmee    Marine     Inxnrancp     Co.    v. 
Duder 


Lacons  Settlement,  In,  re  :  Lacon  v.  Lacon 

([1911]  1  Ch.  351  ;  80  L.  J.  Ch. 
302  ;  104  L.  T.  200  ;  27  T.  L.  R. 
214  ;  55  Sol.  Jo.  236— decision  of 
Eady,  J.)  reversed  .         .         .         .558 


Landauer  v.  Assor  ([1905]  2  K.  B.  184  ;  74 
L.  J.  K.  B.  659  ;  53  W.  R.  534  ;  93 
L.  T.   20  ;    21    T.  L.    R.    429 ;    10 
Com.  Cas.  265)  discussed. 
Stras<s  V.  Spillers  and  BaJier.s,  Ld.         .  300 

Lanston  Monotype  Corporation  r.  Anderson 

([1911]  2  K.  B.  15;  80  L.  .J.  K.  B. 
951  ;  104  L.  T.  503— decision  of 
Hamilton,  J.)  reversed    .        .        .  282 

Lapington  /•.  Lapington  ((1888)  14  P.  D.  21  ; 
58  L.  J.  P.  26  ;    59  L.  T.  608  ;  52 
J.  P.  727  ;  37  W.  R.  384)  approved. 
Sterenaon  v.  Stevenmn     ....  271 

Larsen   r.  Sylvester  ([1908]  A.  C.  295  ;  77 

L.   J.  X.   B.   993  ;  99  L.  T.  94  ;  24 

T.  L.  R.  640  ;  13  Com.  Cas.  328— 

H.  L.)  distinguished. 

Thonnan   v.   JDoicgate    Steamslilp    Co., 

Ld 576 

Laughton  r.  Port  Erin  Commissioners  (deci- 
sion of  High  Court  of  Justice  of 
the  Isle  of  Man)  reversed       .        .  605 

Lawford  r.  Billericay  Rural  District  Coun- 
cil ([1903]  1  K.  B.  772  ;  72  L.  J. 
K.  B.  554  ;  67  J.  P.  245  ;  88  L.  T. 
317  ;  51  W.  R.  630  ;  19  T.  L.  R. 
322— C.  A.)  cited. 
Ilodge  V.  Matlocli,  Bath  and  Scartliln 
Nick  Lrban  District  C  nncil  and 
Kuttall 334 

Lawson  r.  Wright  ((1786)  1   Cox,   27.5)  ex- 
plained. 
Stlrlin;/  v.  Burdett         .         .         .         .246 

Lawson's  Trusts,  In  re  ([1896]  1  Ch.  175  ; 
65  L.  J.  Ch.  95  ;  73  L.  T.  571  ;  44 
W.  R.  280)  followed. 
In  re  Ander.wa 24 

Leaver  r.  Pontypridd  Urban  District 
Council  (74  J.  P.  25 — decision  of 
C.  A.)  reversed         ....  445 

Le  Blanche  r.  London  and  North-Western 
Ry.  Co.  ((1876)  1  C.  P.  D.  2S(;  ;  45 
L.J.  C.  l^  521  ;  34  L.  T.  OCT  ;  21 
W.  R.  808— C.  A.)  approved. 

Brie  Count]/  Natural  Gan  and  Fuel  Co.  v. 

Carroll 149 

Leeds  Corporation  /•.  Sugden  (^104  L.  T.  16(;  : 
9  L.  G.  R.  461— decision  of 
Hamilton,  J.)  reversed    .         .         .  278 

Lees  V.  Dunkerley  Brothers  ((1856)  1  H.  & 
N.  ■lAl—dUium  of  Pollock,  C.B.) 
disai)pr(jveil     .....  446 

Legge  V.  Croker  ((1811)  1  Ball  &  B.  506) 
followed. 


Any  el  v.  Jay  . 


[    10    1 


LIST   0¥   CASES   AFFIRMED,   REVERSED,   ETC. 

COL. 


Leslie  v.  Metropolitan  Asylums  Board  rriSDO^ 
68  J.  P.  86)  distinguished. 
Bower     v.      Chapel-eti-le-Frit/i    Mural 
District  Qmncil       .... 

Layman  r.  Latimer  ((1878)  .S  Ex.  D  352  • 
47  L.  J.  Ex.  470  ;  37  L.  T.  819  • 
26  W.  R.  305;  M  Cox,  C.  C.  51) 
doubted. 


44 


In  the  Estate  of  Cvippeii 


204 


Lindsay  /•.  Klein  ([1910]  8.  C.  231  ;  47  Sc. 
Iv.  K.  177— decision  of  (jt.  of  Sess.) 
revurswl 5-5 

Linton  r.  Linton  ((1885)  15  Q.   B.  D.  230  • 
54  L.  J.  Q.   B.   529 ;  52  L.  T.  782  ;' 
2  Morrell,  179)  followed. 
Yidor  V.    Victor     ....    268,  269 

Lister  /•.    Lane   ([1893)  2  Q.    B.   212;    62 
L.    J.  Q.    B.    583  ;    69  L.    T.    176  ; 
41  W.  R.  626)  explained  and  dis- 
tinguished. 
Lurcolt  V.  Wahely  and  Wheeler    .         .  318 

Litchfield   r.   Jones  (  (1883)  25  Ch.   D.  64  • 
32  W.  R.  288)  discussed. 
Tai/lor,  PUnston  Brothers  ^-  Co. ,  Ld.  v. 

Plinston 9g 

Llanover  (Baroness),   In  re  ([1907 J   1   Ch 
635  ;  76  L.  J.  Ch.  427  ;    97  L.    T. 
287)  distinguished. 
In  re  Sumner's  Settled  Estates     .         .     555 

Lloyd  (Edward),  Ld.  r.  Sturgeon  Falls 
Pulp  Co.,  Ld.  (  (1901)  85  L.  T.  162) 
followed. 
In  re  Arbitration  between  Crighton  and 
Law  Car  and  General  Insurance 
Corporation,  Ld IG 


Lowery  r.  Walker  ([I910]  1  K.  B.   173  ;  79    ''' 
L.  J   Iv.  B.  297  ;  101  L.  T.  873  ;   26 
\   L.  R.    108;    54  Sol.    Jo.    99— 
decision  of  C.  A.)  reversed       .         .13 

Lowther    c.   Carlton   ((1741)   2   Atk.   242) 
followed. 


Wilhcs  V.  Sju 


.  316 


London  and  North  Western  Ry.  Co.  r. 
Howley  Park  Coal  and  Cannel  Co. 

([1910]  W.  N.  163;  1(»3  L.  T.  26; 
26  T.  L.  R.  541  ;  54  Sol.  Jo.  616— 
decision  of  Eve,  J.)  varied      .         .  506 

London  County  Council  v.  Prices  Candle 
Co.,  Ld.  ([1908]  2  Ch.  526;  78 
L.  J.  Ch.  1  ;  99  L.  T.  571 ;  72  J.  P. 
429  ;  24  T.  L.  R.  822  ;  7  L.   G.   R. 

84— decision  of  C.  A.)  affirmed        .413 

Lord  Advocate  v.  Stewart  ((1906)  8  F.  579) 
followed. 


Lupton,  In  re ;  Ex  parte  Official  Receiver 
([1911]  W.N.  180  ;  105  L.  T.  336  • 
27  T.  L.  R.  566  ;  55  Sol.  Jo.  689— 
decision  of  Phillimore,  J.)  reversed     35 

Lurcott  r.  Wakely  and  Wheeler  (decision  of 

Div.  Ct.)  affirmed    .         .         .         ,31^ 


M. 


'•  Mac,'  The  (  (1882)  7  P.  D.  126  ;  .51  L.  J. 
(Adm.)  81  ;  46  L.  T.  907  ;  4  Asp. 
M.  L.  C.  555— C.  A.)  followed. 
The  ''Mudlark" 

M'Callum  r.  Quinn  ([1909]  S.  C.  227  ;  46 

Sc.  L.  R.  141)  distinguished. 

M'Ghee  v.  Suminerlee  Iron  Co.,  Ld. 


587 


396 


Attorney- General  v.  Scccombe 


153 


Lord  Advocate  v.  Walker  Trustees  (  [1910] 
S.   C.    1037  :   47    Sc.    L.     ll.    734— 

dccisinii  ,,f  (Jt.  of  Sess.)  n'versed    .    462, 
546 

Lovell  and  Christmas,  Ld.  r.  Wall  (103 
L.  T.  588  ;  27  T.  L.  R.  94  ;  55  Sol. 
Jo.  92— decision  of  Eve,  J.) 
affirmed 619 


M'Cartan  r.  Belfast  Harbour  Commissioners 

([1910]   2   1.    R.  470-decision  of 

C.  A.,  Ireland)  affiruietl  .         .         .401 

Macclesfield  Corporation  r.  Great  Central 
Ry.  Co.  (decision  of  Div.  Ct.) 
affirmed  on  the  second  ground         .  257 

McDermott  r.  "  Tintoretto  "  (Owners  of  SS  ) 
([1909]  2  K.  B.  704;  78  L.  J. 
K.  B.  1144  ;  101  L.  T.  90  ;  25  T.  L.  R. 
(i91  ;  55  Sol.  Jo.  650  ;  2  B.  W.  C. 
C.  208— decision  of  C.  A.)  reversed .  365 

McFarland  i-.  Bank  of  Montreal  and  Eoyal 
Trust  Co.  (21  Ontario  L.  R.  1— 
decision  of  the  Court  of  Appeal  of 
Ontario)  affirmed     ....  166 

McGIade  r.  Royal  London  Mutual  Insurance 
Society,  Ld.  (102  L.  T.  27(1  ;  26 
T.  L.  R.  357  ;  54  Sol.  Jo.  361— 
decision  of  Eve,  J.)  affirmed  .      76,  236 

McLean    r.  Fleming  ((1871)  L.  R.  2   Sc.  i: 
Div.    128  ;    25    L.   T.  317  ;    1   Asp. 
M.  L.  C.  160)  followed. 
Kishy.  Taylor        ....    571.579 

M'Neice  r.  Singer  Sewing  Machine  Co.,  Ld. 
([1911]   S.  C.  13  ;  48  Sc.  L.  R.  1.5) 
approved. 
Pierce  v.  Prortdent  Clothing  and  Suji/di/ 

Co.,  Ld '.  38S 

Magnus,  In  re ;  Ex  parte  Salaman  ([1910  1 
W.   N.   190  ;    54  Sol.  Jo.  721— de- 
cision of  Phillimore,  J.)  affirmed      .  33, 
34 
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Main  Colliery  Co.  v.   Davies  (  [1900]  A.  0. 

358  ;  0!)  L.  J.  Q.  B.  755  ;  88  L.  T. 

83  ;  65  J.  r.  20  ;  16  T.  L.  11.  460  ; 

H.  L.)  ex[)lained. 
Tamworth  Colliery  Co.,  Ld.  v.  Hall      .  371, 

372 
Manchester  Ship  Canal  Co.  r.  London  and 

North-Western  Ry.   Co.  ([1!»10]  2 

K.  B.   913  ;  7!)  L.  J.  K.  B.  1103; 

103   L.  T.  317— decision  of  Ely.  & 

Can.  Com.)  affirmed        .         .    508,  501) 

Manchester  Ship  Canal  Co.  r.  Manchester 
Racecourse  Co.  ([1901]  2  Ch.  37  ; 
70  L.  J.  (Oh.)  468;  84  L.  T. 
436;  49  W.  U.  418;  17  T.  L.  11. 
410— (!.  A.)  distinguished. 
Ih/aii  V.  Thomas 98 

Mandeville  r.  Mandeville  (  (1889)  23  L.  R. 
Ir.  339)  followed. 
In  re  liac  ;  lloe  v.  Squire      .         .         .  215 

Mansell  «.  Valley  Printing  Co.  ([1908]  2  Ch. 
441  ;  77  L.  J.  Cli.  742  ;  99  L.  T. 
464  ;  24  T.  L.  11.  802  ;  52  Sol.  Jo. 
660)  applied. 
Bowden  Brothers  v.  Aimilgamated  Pic- 
torials, Ld.       .         .         .         .         .  104 

Markt  &  Co..  Ld.  r.  Knight  Steamship  Co., 
Ld.  :  Sale  &  Frazar,  Ld.  r.  Knight 
Steamship  Co.,  Ld.  (derision  of 
I'.uclinill,  J.)  reversed      .         .         .  486 

Marriott  /.  Chamherlain  ((1886)  17  Q.  B.  D. 
154;  55  L.  J.   Q.   B.  448;  54  L.  T. 
714  ;  34  W.  R.  783)  discussed. 
Nash  T.  Layton.       .         .         .         .         .178 

Marshall   r.   Owners   of  SS.  "  Wild  Rose " 

([1909]  2  K.  B.  46  ;  78  L.  J.  K.  B. 
536  ;  100  L.  T.  739  ;  25  T.  L.  R. 
452  ;  53  Sol.  Jo.  448  ;  11  Asp.  M.  L. 
C.  251  ;  2  B.  W.  C.  C.  76— decision 
of  C.  A.)  affirmed     ....  376 

Martyn,  In  re;  Coode  r.  Martyn  ((1900)  69 
L.  J.  Ch.  733)— followed. 
In  re  Lleioellyn;  Llewellyn  v.  Llewellyn  555 

Maryon-Wilson's  Estate,  In  re  ([1911]  2 
Ch.  58  ;  80  L.  J.  Ch.  467  ;  104  L.T. 
671  ;  27  T.  L.  R.  429  ;  55  Sol.  Jo. 
499 — decision  of  Eve,  J.)  affirmed  .  636 

Massey,  In  re  ((1870)  L.  R.  9  Eq.  367  ;  39 
L.  J.  Ch.  492 ;  22  L.  T.  195 ;  18 
W.  R.  444)  applied. 


In  re  Motor  Cabs,  Ld. 


602 


Maughan-y.  Free  Church  of  Scotland  ((1893) 
20  E.  (Ct.  of  Sess.)  759)  followed. 
a.  V.  Special  Commissioners  of  Income 

Tax;  Er, parte  Essex  Hall    .         .  281 

Mead  17.  Ball,  Baker  &  Co.  (28  T.  L.  R.  81, 

C.  A.- — deiiision  of  Lord  Alverstone) 
affirmed 61 


Measures      Brothers,      Ld.     r.      Measures 

(decision  of  Joyce,  J.)  affirmed       .     70 

Megret,  In  re  ([1901]  1  Ch.  547  ;  84  L.  T. 
192)  distinguished. 
In  re  Pryce  ;  Lawford  v.  I'rycr    .        94,  95 

Meters,  Ld.  v.  Metropolitan  Gas  Meters,  Ld. 
(27  R.  r.  C.  721— decision  of 
Eve,  J.)  affirmed      .         .         .         .457 

Metropolitan  Water  Board  r.  Brooks  ([1910] 

2  K.  B.  134  ;  79  L.  J.  K.  B.  722  ; 
103  L.  T.  72  ;  74  J.  P.  233  ;  8 
L.  G,  R.  464  —  decision  of 
Channell,  J.)  affirmed,  but  on 
different  grounds     .         .         .         .417 

Midland  Ry.  Co.  v.  Great  Western  Ry.  Co. 

((1873)  L.  R.  8  Ch.  841  ;  42  L.  J. 
Ch.  438;  28  L.  T.  718;  21  W.  R. 
657)  applied. 
Crcdt  Central  Rij.  Co.  v.  iMidland  By. 

Co.  .      ' 507 

"  Milan,  "  The  ((1861)  Lush.  388)  followed. 

Owners  of  Cargo  of  Steamship  "  Ton- 
ya riro"  V.  Owners  of  Steamship 
''  Brumlanrig.'"  The  '■'■  Brumlan- 
rig  ■'  .         .         .         .         .  .  586 

Milch  r.  Cohurn  (27  T.  L.  R.  170  ;  55  Sol.  Jo. 

1 70 — decision  of  Joyce,  J.)  reversed  315 

Mills  r.  United  Counties  Bank,  Ld.  ([1911] 
1  Ch.  iW^  ;  80  L.  J.  Ch.  334  ;  104 
L.  T.  632  ;  27  T.  L.  R.  :^66 ;  55 
Sol.  Jo.  408 — decision  of  Eve,  J.) 
affirmed  .         .         .         .         .         .431 

Mitchell    r.    Glamorganshire    Colliery    Co. 

cited. 
Jenkins  \.  Standard  Colliery  Co.    .         .  388 

Mitchell  r.  Guildford  Union  ((1903)  68  J.  P. 

84)  distinguished. 
Bower     v.     Chapcl-en-le-Frith     Burul 

District  Council      .         .         .         .44 

Moel    Try  van   Shipping    Co.,    Ld.   v.   Weir 

(Andrew)  &  Co.  (loi  L.  T.  954  ;  54  M 

Sol.  Jo.  217  ;   15  Com.  Cas.  61  ;   11  " 

Asp.  M.  L.  C.  342 — decision  of 
Bray,  J.)  affirmed    .         .         .         .569 

Monsen  r.  Macfarlane  ([1895]  2  Q.  B.  562  ; 
65  L.   J.   Q.   B.  57  ;  73  L.  T.   548  ; 
8  Asp.  M.  L.  C.  93— C.  A.)  distin- 
guished. 
Thorman  y.Dowgate  Steamship  Co.,  Ld.  576 

Montague  r.  Montague  ((1852)  15  Beav.  565) 

followed. 
In    re    PcrVs   Settlement,    Blddulph    v. 

JW/ 475 

Montreal  Light,  Heat  and  Power  Co.  r. 
Sedgwick  and  Others  (41  S.  C.  R. 

639  decision  of  Supreme  Court  of 
Canada)  rt'versed    ....  299 
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Moore,    Tn    re;    Traiford    v.    Machonochie 

((1888)  3D  Ch.  D.   116;    57  L.  J. 

Ch.  936  ;  59  L.  T.  G81  ;    52  J.  P. 

596  ;  37  W.  R.  83)  distinguished. 

In  re  C/iarleton,  Braeeij  v.  Sherwbi      .  66i 

Moore    r.  Manchester  Liners,   Ld.    ([1910] 

A.  G.  498  ;  79  L.  J.  K.  B.  1175  ;  103 
L.  T.  226  ;  26  T.  L.  R.  618  ;  54 
Sol.  Jo.  703  ;  3  B.  W.  C.  0.  527) 
discussed. 

Kitelienkiim  v.  Owners  of  S.S.  ^^Johan- 
nesburg "  ;  Leacli  v.  Oaliley  Street 
,<•  Co 378 

Morgan  r.  Dixon  (William),  Ld.  ([1911] 
S.  C.  403;    48  Sc.    L.   R.   296  ;    4 

B.  W.  C.  C.  363— decision  of  Ct.  of 
Sess.)  affirmed  (Lord  Shaw  dis- 
senting)   375 

Morphett  r.  Morphett  ((1869)  L.  R.  1  P.  & 
D.   702  ;  38  L.  J.   P.  &  M.  23  ;  19 
L.   T.    801  ;    17    VV.    R.    471)    not 
followed. 
BrownuK]  v.  Browning  ....  271 

Moss  Steamship  Co..  Ld.  r.  Whinney  ([1910] 
2  K.  B.  813  ;  79  L.  J.  ■  K.  B.  1038  ; 
103  L.  T.  344  ;  26  T.  L.  R.  650  ;  54 
Sol.  Jo.  736  ;  15  Com.  Cas.  316  ;  11 
Asp.  M.  L.  C.  507 — decision  of  C.  A.) 


aflinned 


-.80 


Moult  r.  Halliday  ([1898]  1  Q.  B.  125  ;  67 
L.  J.  Q.  B.  451  ;  62  J.  P.  8  :  77  L.  T. 
794  ;  14  T.   L.   R.   109  ;  46   VV.  R. 
318)  distinguished. 
George  v.  Buries     ......  403 

Mundy  and  Roper's  Contract,  In  re  (  [1899] 
1  Ch.  275  ;  68  L.   J.   Ch.   135  ;  79 
L.   T.  583  ;    47  W.    R.    583)   con- 
sidered. 
Jn  re  Bruen's  Estate      ....  r>5(; 

Mundy  and  Roper's  Contract,  In  re  (  [1899] 
1    Ch.   275  ;  68  L.  J.  Ch.  135  ;  79 
L.  T.  583  ;    47  W.  R.  226— C.  A.) 
distinguished. 
In  re  Coins' s  Estate        ....  560 

Munro  r.  Didcot  (29  N.  L.  R.  249— decision 
of  the  Supreme  Court,  Natal) 
affirmed ^^'^ 

Murphy  v.  R.  (  [1911]  2  I.  R.  88  ;  45  I.  L.T. 
21— decision    of    C.    A.,    Ireland)  _ 
afhi'med   .         .         .         •         •         .341 


N. 

Natal  Bank,  Ld.  v.  Rood  ([1909]  T.  S.  243— 
decision  of  Transvaal  Sujtreme 
Court)  affirmed        .         .         -         -163 

National  Phonograph  Co.  of  Australia  r. 
Menck  (7  Commonwealth  L.  R.  481 

ilecision      of      High      Court     of 

Australia)  reversed  .         -         •  ^60 


National  Telephone  Co.    v.   Smith  ([1909] 
S.   C.  1363  ;  46   l^c.  L.  R.  98s)  not 
followed. 
Calieo    Printers     Assoeiation,    Id.    v. 

Higham 391 

Neal,    Ex  parte;  In  re  Batey  ((1880)   14 
Ch.  D.  579  ;  43  L.  T.  264  ;  28  W.  R. 
875)  not  followed. 
Victor  V.  Victor      ....   268,  269 

Nedhy  v.  Nedby  (  (1852)  5  De  G.  &  Sm.  377  ; 
21  L.  J.  Ch.  446)  approved. 


21  L.  J.Ch.  446)  appi 

Bank  (if  Montreal  v.  Stuart 


266 


New  Monckton  Collieries,  Ld.  v.  Keeling 
([1911]  1  K.  B.  250  :  80  L.  J.  K.  B. 
539  ;  103  L.  T.  622  ;  27  T.  L.  R.  90  ; 

4  B.  W.  C.  C.  49— decision  of  C.  A.) 
reversed 370 

New  Monckton  CcUieries,  Ld.  ;'.  Keeling 
([1911]  A.  C.  648;  80  L.J.  K.  B. 
1205  ;   105  L.  T.  337  ;  27  T.  L.  R. 

551  ;  55  Sol.  Jo.  687  ;  4  B.  W.  C.  C. 
332)  cited. 
lee  V.  "  Bessie  "  {Owner')        .        .        .  370 

Nisbet  r.  Rayne  and  Burn  ([1910]  2  K.  P.. 
689  :  80  L.  J.  K.  B.  84  ;  103  L.  T. 
178  :  26  T.  L.  R.  632  ;  54  Sol.  Jo. 
719  ;  3  B.  W.  C.  C.  507)  disagreed 
with. 
Murray  v.  Denholm  S,-  Co.      .         .         ■  361 

Nixon's  Navigation  Co.,  In  re  ([1897]  1  Ch. 
872  ;  66  L.  J.  Ch.  406)  followed. 
In  re  Thomas  Be  La  Bue  ^  Co.,  Ld.      .     79 
Noble  /■.  Cass  ((1828)  2  Sim.  343)  applied. 
In    re    Bacon's    Settlement,    Laeon    v. 

Bacon 558 


Northage,  In  re  ((1891)  60  L.  J.  Ch.  488  ; 
64  L.  T.  625)  followed. 
In  re  Hume  Nisbet's  Settlement      . 

Northumberland  (Duke)  r.  Inland  Revenue 
Commissioners  ([1911]  2  K.  P>. 
343;  so  ii.  J.  K.  i'.  8(i6  ;  104 
L.    T.    506)  reversed 

Nutter  r.  Accrington  Local  Board  of 
Health  ((1878)  4  Q.  B.  U.  379  ;  48 
L.  J.  Q.  B.  487  ;  40  L.  T.  802— 
C.  A.)  explained  and  distinguished. 
In  re  Earl  of  Stamford  and  Warring- 
ton ;  Payne  v.  Grey  (No.  2)  . 


O'Mahoney  r.Burdett  ((1874)  L   R.  7  H.  L 
388  ;  31  L.  T.  705  ;  23  W.   R.   361) 

followed. 
In      re     Mackinley ;      Srrimgeour      v. 
MacKinley 


533 
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cox.. 
Osborne  r.  Amalgamated  Society  of  Kailway 
Servants  (27  T.  f;.  K.  115— decision 
of  WiUTiugton,  J.)  reversed     .         .  621 

Osmond    r.    Campbell    and    Harrison,    Ld. 

([1905]  2  K.  B.  852  ;  75  L.  J.  K.  B. 
1  ;  93  L.  T.  724  ;  5i  W.  R.  117  ;  22 
T.  L.  R.  4)  considered. 
Tamworth  Colliery  Co.,  Ld.  v.  Hall       .  371 

Osmond  v.  Mutual  Cycle  and  Manufacturing 
Supply  Co.  ([1899]  2  Q.  B.  488  ;   68 
L.  .1.  Q.  r..  1027  ;  81  L.  T.  254  ;  48 
W.  R.  125— C.  A.)  distinguished. 
Jones  y.Llannvst  Urhcm District  Council  494 


Paget  v.  Paget  ([1898]  1  Ch.  474  ;  67  L.  J. 
Oh.  266  ;  78  L.  T.  306  ;  46  W.  R. 
472  ;  14  T.  L.  R.  31.5)  mentioned. 
Hall  V.  Hall 264 

Parrishw.  Hackney  Borough  Council  ([1911] 
2  K.  B.  822  ;  27  T.  L.  R.  532  ;  9 
L.  G.  R.  983 — decision  of  Warring- 
ton J.)  affirmed        .         .         .         .514 

Pearce  v.  Brooks  ((1866)  L.  R.  1  Ex.  213) 
applied. 
Ujjfill  V.  Wright    .        .        -        .        .     99 

Pearson  v.  Dolman  ((1S66)  L.  R.  3  Eq.  315  ; 
36  L.   J.  Oh.  258  ;    15  W.  R.  120) 
approved. 
In  re  Lord  Nunhitrnholnip  ;   Wilson  v. 

JVwnbwnholinc         ....  665 

Peart   r.  Bushell    ((1827)    2    Sim.  38)   not 
followed. 
United  3Iining  and  Finance  Corjtoration, 

Ld.  V.  Becker 604 


Pemberton  r.  Hughes  ([1899]  1  Ch.  781  ;  68 

L.  J.  Oh.   281;    80' L.  T.  369;   47 

W.  R.  354  ;  15  T.  L.  R.  211— C.  A.) 

cited. 

Scarpetta  v.  Loioenfield  .... 

Penn  v.  Spiers  &  Pond,  Ld.  ([1908]  1  K.  B. 
766  ;  77  L.  J.  K.  B.  542  ;  98  L.  T. 
541  ;  24  T.  L.  R.  354  ;  52  Sol.  Jo. 
280-0.  A.)  applied. 
Knott  V.  Tingle,  Jacobs  ^-  Co. 


93 


365 


Perry  r.  Wright  ([1908]  1  K.  B.  441  ;  77 
L.  J.  K.  B.  236  ;  98  L.  T.  327  ;  24 
T.  L.  R.  186—0.  A.)  approved  and 
followed. 
Balicoch  .^-  Wilccr,  Ld.  v.  You//g  .         .  3(>6 

Persse,  In  re,  followed. 

In  re  a  Dehtor  (No.  1838  of  1911)  .     26 

Persse,  In  re  (55  Sol.  Jo.  220 — decision  of 

Div.  Ot.)  affirmed    .         .         .         .26 

I       1 


Pfeiffer  v.  Midland  Ry.  Co.  ((1886)  18  Q.  B.  D. 
243  ;  35  W.  R.  355)  followed. 
Hunhea.  v.  Duhlin  United  Tramwaijs  Co., 

Ld 489 

Phillips   V.  Phillips   ((1862)   5   L.   T.   655) 
distinguished. 
Cloutte  V.  Storey 477 

Pope  I'.  Bavidge  ((1854)  10  Exch.  73)  not 
followed. 
Diinford  4'   f"-i  Ld.  v.    Cia   Anonima 

3Iaritinia  Union      ....  570 

Pope  V.  Hill's  Plymouth  Co.,  Ld.  (102  L.  T. 
632  ;  3  B.  W.  0.  0.339- decision  of 
0.  A.)  affirmed         .         .         .         .379 

Porte  r.  Williams  ([1911]  1  Oh.  188  ;  80  L.  J. 
Ch.  127  ;  103  L.  T.  798  ;  55  Sol.  Jo. 
45)  followed. 
In  re  Hudxon;  Spencer  v.  Turner  .         .152 

Pouey  ('.  Hordern  ([1900]   1    Ch.  492;  69 
L.   J.    Ch.    231  ;  82    L.   T.  51  ;  16 
T.  L.  R.  191)  distinguished,  .; 
In  re  Pryce  ;*  Lawford  v.  Pryce     .       94,  95 

Poulton  &  Son  r.  Anglo-American  Oil  Co.,  Ld. 
(27  T.  L.  R.  38— decision  of 
Ohannell,  J.)  affirmed      .         .         .  538 

Prested  Miners  Gas  Indicating  Electric 
Lamp  Co.,  Ld.  v.  Garner  (Henry), 
Ld.  ([1910]  2  K.  B.  776  ;  79  L.  J. 
K.  B.  1143  ;  103  L.  T.  223  ;  26 
T.  L.  R.  644;  54  Sol.  Jo.  750— 
decision  of  Walton,  J.)  affirmed  .  101, 
538 

Proctor  &  Sons  v.  Robinson  (  [1911]  1  K.  B. 
1004  ;  SO  L.  J.  K.  B.  641  ;  3  B.  W. 
C.  0.  41— C.  A.)  considered. 

Carlin  v.  Alexander  Stejjhen  4'  Sons,  Ld. 

394,  397 

Proudfoot  V.  Hart  ((1890)  25  Q.  B.  D.  42  ; 
59  L.  J.Q.  B.389  ;  63  L.T.  171  ;  55 
J.  P.  20  ;  38  W.  R.  730)  followed. 
Lurcott  V.  Wahely  and  Wheeler     .         .  318 

Pryce,  In  re;  Lawford  v.  Pryce  (104  L.  T. 
202  ;  55  Sol.  Jo.  385 — decision  of 
Parker,  J.)  reversed         .        .        .95 

Pyke,  Ex  parte  ((1878)  8  Ch.  D.  754  ;  47 

L.  J.  Bey.  100  ;  38  L.  T.  923  ;  26 
W.  R.  806)  followed. 

In  re  C Shea :  Er  parte  Lancaster  .  32,  33 


R.  V.  Ball  (decision  of  (J.  0.  A.)  reversed      .  115 

R.    r.  Bromhead    ((1906)    71    J.    P.    103) 
approved, 
ii*.  V.  Thoiup.son       .....  117 
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18  L.  T.  (o.  s.)  19) 


K.  V.  Broome  (  (1851) 
disapproved. 
M.  V.  Porter  . 


I.  r.  Connell  ( (1853)  6  Cox,  C.  C.  178)  dis- 
tinguished. 
n.  V.  White 


R. 


'.  Cutbush  ((1867)  L.  R.  2  Q.  B.  379  ;  36 
L.  J.  M.  C.  70  ;  16  L.  T.  282  ;  15 
W.  R.  742;  10  Cox,  C.  C.  189) 
discussed. 

7?.  V.  Marten  ;  Ex  parte  Smythe  . 

'.  Davidson  overruled. 
II.  T.  Ett ridge 


R.  r.  Edwards  ((1909)  73  J.  P.  286)  followed. 
II.  V.  Cooper  ...... 

R,  ('.  Fisher  (No.  1)  followed, 
E.V.Ellis      .         .        ,     ■   . 

R.  r.  Gavin  (  (1885)  15  Cox,  C.  C.  656)  dis- 
approved. 
n.  V.  Best 

R.  V.  Hamilton  ((1908)  72  J.  P.  N.  C.  365) 
considered. 
R.  V.  Smith;  R.  v.  Wilson.    ' 

R.  V.  Hotine  ((1904)  68  J.  P.  143— Common 
Serjeant,  C.  C.  Ct.)  followed. 
B.  V.  O'Brien         .         .         .         .135, 


137 


346 


138 


135 


136 


R.  r.  Hughes  ( (1860)  Bell,  C.  C.  242  ;  29  L.  J. 
M.   C.    71  ;    1  L.  T.  450  ;  8  W.  R. 
195  ;  8  Cox,  C.  C.  278)  followed. 
R.  V.  Godspeed 128 

R.  V.  Income  Tax  Special  Commissioners; 
E.r  parte  Essex  Hall  (80  L.  J.  K.  B. 
788  ;  104  L.  T.  31  ;  75  J.  P.  155; 
27  T.  L.  R.  190— tiecision  of  Div.  Ct.) 
reversed 281 

R.  r.  Ireland  ([1910]  1  K.  E.  654  ;  79  L.  J. 
K.  B.  338  ;  102  L.  T.  608  ;  74  J.  P. 
206  ;  26  T.  L.  R.  267  ;  54  Sol.  Jo. 
543)  explained  and  approved. 

R.  V.  Machardy 142 


•.  Locke  ([1910]  2  K.  B.  201;  79  L  J 
K.  B.  659  ;  102  L.  T.  598  ;  74  .J  p' 
238  ;  26  T.  L.  R.  486  ;  8  L.  G.  R. 
588— decision  of  Div.  Ct.)  reversed 

V.  London  Justices ;  Ex  parte  Lambert 
([1892]  IQ.  B.  664;  61  L.  J.  M.  C. 
104  ;  66  L.  T.  678  ;  40  W.  R.  575  • 
56  J.  P.  421  ;  17  Cox,  C.  C.  526) 
applied. 

R.  V.  Dickinson  ;  E.r  parte  Davis  . 

V.  Metropolitan  Police  (Commissioner 
of);  E.C  parte  Fear  ce  {SO  L.  J.  K.  B 
223;  104  L.T.  135;  75  J.  P.  85) 
overruled. 

R.  V.  Conmissioner  of  Metropolitan 
Police  ;  Ex  parte  Holloway   . 

r.  Munday  ((1799)  2  Leach,  C.  C.  3850) 
followed. 


R.  V.  Richards 


134 


R.   r.  Leake   ((1833)   5   B.   &  Ad.  469;    2 
Nov.  &  M.  595)  followed. 
Arnold  v.  Morgan 345 

R.  r.  Lines  ([1902]  1  K.  B.  199  ;  71  L.  J. 
K.  B.  125  ;  85  L.  T.  790  ;  50  W.  R. 
303  ;  66  J.  P.  24  ;  18  T.  L.  R.  176  ; 
20  Cox,  C.  C.  142)  applied. 

R.  V.  McLauchlan  ....  238 

R  r.  Linneker  ([1906]  2  K.  B.  99  ;  75  L.  J. 
K.  B.  385  ;  94  L.  T.  856  ;  70  J.  P. 
293  ;  54  W.  R.  494  ;  22  T.  L.  R. 
495  ;  21  Cox,  C.  C.  196)  questioned. 

R.  V.  White 137 

Y.D.  [        15        ] 


R.  r.  Pratt  (1855)  4  E.  &  B.  860)  followed. 

Pratt  V.  Slartin 237 

R.  V.  Russell  ((1827)  6  B.  &  C.  566  ;  9  Dow. 
&  Ry.  K.  B.  566  ;    5   L.  J.  (0.  S.) 

M.  C.  80)  disapproved. 
Denahg   and    Cadehy   Main   Collieries, 

Ld.  V.  Anson 594 

R.  r.  Shoreditch  Assessment  Committee,  Ex 
parte  Morgan  (26  T.  L.  R.  553— 
decision  of  Div.  Ct.)  affirmed  .         .  513 

R.  V.  Smith  ((1897)  61  J.  P.  120;  18  Cox, 
C.  C.  470)  cited. 

R.  V.  Thompson 117 

R.  ('.  Turner  considered  and  explained. 

R.  V.  Waller 124 

Ralli  V.  Universal  Marine  Insurance  Co.,  Ld. 

(  (1862)  6  L.  T.  34  ;  31  L.  J.  Ch. 

313  ;  8  Jur.  (N.  8.)  495  ;  4  De  G.  F. 

&  J.  1  ;  10  W.  R.  278)  discussed. 
Strass  V.  Spillers  ,?•  Bakers,  Ld.    . 
Ram  Lai  Sett  r.  Kanai  Lai  Sett  (12  Indian 

L.  R.  ;  Calcutta  Series)  approvetl. 

Bhagabati  Bar  many  a  v.  Kali   Charan 
Singh 

Ranson  r.  Platt  ([1911]  1  K.  B.  499;  80 
L.  J.  K.  B.  250  ;  103  L.  T.  839— 
decision  of  Div.  Ct.)  reversed 

"Raphael"  (Owners  of)  r.  Brandy  ([1911] 
1  K.  B.  376;  80  L.J.  K.  13.217  ; 
103   L.  T.  746  ;  27  T.  L.  R.  127  ;  4 

B.  W.  C.  C.  6;  11  Asp.M.  L.  C.  511 
— decision  of  C.  A.)  affirmed  . 

Ravensworth,  In  re ;  Ravensworth  r.  Tin- 
dale  ([1905]  2  Ch.  1  ;  74  L.  J.  Ch. 
353  ;  92  L.  T.  490  ;  21  T.  L.  K.  357, 

C.  A.)  distinguished. 
In    re    Earl    of    She(li,-I,l.     Ryde     v. 

Bristow 

23 
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Raynes  Park  Golf  Club,  In  re,  E,v  parte 
Official  Receiver  ([181)9]  1  Q.  B. 
9(!1  ;  (;S  L.  J.  Q.  B.  529  ;  80  L.  T. 
388  ;  47  W.  K.  496  ;  6  Mans.  31 G) 
doubted. 
In  re  John  Tweddle  S)  Co.      .        .         .85 

Red  "R  '■  Steamship  Co.  r.  Allatini  Brothers 
and  Others  (101  L.  T.  510  ;  25 
T.  L.  K.  791  ;  14  Com.  Cas.  303 ; 
11  Asp.  M.  L.  C.  317— decision  of 
C.  A.)  affirmed       ....  569 

Richardson,  In  re;  Ex  parte  Governors 
of  St.  Thomas's  Hospital  (decision 
of  riiillimore,  J.)  reversed       .         .     34 

Richardson  r:  Mellish  ((1824)  2  Bing.  229  ; 
9  Moore  C.  P.  435  ;  1  C.  &  P.  241  ; 
3  L.  J.  (0.  S.)  C.  P.  265  ;  Ry.  &  M. 
66)  discussed. 

ChapUii  V.  Hlclis 151 

Richardsons  and  Samuel,  In  re  ([1898]  1 
Q.  B.  261  ;  8  Asp.  M.  L.  C.  3.30  ;  66 
L.  J.  Q.  B.  868  ;  77  L.  T.  679  ;  3 
Com.  Cas.  79  ;  14  T.  L.  R.  15, 
C.  A.)  distinguished. 
Thornian    v.   Dowqate   Steamship    Co., 

Ld.         .         .'        .         .         .         .     57(j 


Rigby  V.  Connol  ((1880)  14  Ch.  D.  482  ;  49 
L.  J.   Ch.  328  ;    42  L.  T.  139  ;    28 
W.  K.  650)  discussed. 
Oshorne    v.    Amalgamated    Soeiety    of 
Railioay  Servants  ....  621 

Ripley  v.  Griffiths  ((1902)  19  R.  P.  C.  590— 
dictum  of  Far  well,  L.J.)  followed. 
Lever  Brothers,  Ld.  v.  Masln-o  Equit- 
able Pioneers  Society,  Ld.       .        .  625 

Ripley  v.  Paper  Bottle  Co.  ((1887)  57  L.  J. 
Ch.  327)  disapproved. 
Jones  V.  Pacaya  linhher  and  Produce 

Co.,  Ld 83 

Rishton  r.  Grissell  ((1868)  L.  R.  5  E<[.  326) 
distinguished. 

In  re  Spanish  Prosjiectiny  Co.,  Ld.         .     87 

Robertson  r.  Bristol  Corporation  ([1900] 
2  Q.  B.  198  ;  69  L.  J.  Q.  B.  590  ; 
82  L.  T.  516  ;  64  L.  T.  516  ;  48 
W.  R.  498  ;  16  T.  L.  R.  358,  C.  A.) 
considered  and  applied. 
Wandsworth  B or ouyli  Council  x.  Golds  .  415 

Robinson,  In  re;  Clarkson  v.  Robinson 
(No.  1)  (27  T.  L.  R.  22-  decision  of 
Neville,  J.)  affirmed        .        .        .  427 


Robinson  r.  Beaconsfield  Rural  District 
Council  (27  T.  L.  R.  319  ;  9 
L.  C  R.  421 — decision  of  Joyce, 
J.)  ailirmcd      ....  439 

Robinson  *■.  Shepherd  ((1868)  4  De  G.  J.  &  S. 
129)  followed. 
In  re  Deriny  ;  Xeale  v.  Beale        .    654,  655 

Robinson  Printing  Co.  r.  Chic,  Ld.  ([1905] 
2  Ch.  123  ;  74  L.  J.  Ch.  399  ;  93 
L.  T.  256 ;  23  W.  R.  681  ;  21 
T.  L.  R.  446  ;  12  Mans.  314) 
followed. 
Deyes  v.  Wood 79 

Rochdale  Canal  Co.  r.  Brewster  ([1894]  2 

Q.  B.  852  ;  64   L.  J.  Q.  B.  37  ;  71 

L.  T.  243  ;  59  J.  P.  132  ;  9  R.  680 

— C.  A.)  distinguished. 

Youny   4'   Co.  v.   Liverpool  Assessment 

Committee      .         .         .         .         .518 

Rogers,  In  re  ([1911]  1  K.  B.  104;  80 
L.  J.  K.  B.  204  ;  103  L.  T.  576 ; 
27  T.  L.  R.  59  ;  55  Sol.  Jo.  78— 
decision  of  Phillimore,  J.)  reversed    30 

Rogers,  Eungblut  &  Co.  c.  Martin  (102  L.  T. 
687  ;  26  T.  L.  R.  459  ;  54  Sol.  Jo. 
.178_decision  of  Div.  Ct.)  affirmed    179 

Rosefield  r.  Provincial  Union  Bank  (deci- 
sion of  Bray,  J.)  affirmed         .         .     40 


Robinson,  In  re :  Clarkson  r.  Robinson 
(No.  2)  ([1910]  2  Ch.  571  ;  80  L.  J. 
Ch.  39  ;  103  L.  T.  497  ;  27  T.  L.  R. 
37— decision  of  Neville,  J.)  athrmed  427 

[     16     ] 


Royou    V.  Paul  ((1858)  28  L.  J.   Ch.   555) 
distinguished. 
Lanyhton  v.  Commissioner  of  Port  Erin  .  605 

Ruthin     and     Cerrig-y-Druedion    Railway 
Act,  In  re  ((1886)  32  Ch.  D.  438) 
applied. 
In  re   Southport  and   Lytham    Tram- 
roads  Act,  1900  ;  Ex  parte  HesUeth  628 

Rylands  v.  Fletcher  ((1868)  L.  R.  3  H.  L. 
330  ;   37  L.  J.   Ex.  361  ;  19  L.    T. 
220)  applied. 
Jones     v.     Llanrivst     JJrlian     District 

Council 642 


Sadler  i:  Great  Western  Rail.  Co.  ([1896] 
A.  C.  450  ;  65  L.  J.  Q.  B.  46  ;  74 
L.  T.  561  ;  45  W.  R.  51)  discussed. 
Compania  Sansittena  de  Carnes  Conye- 
ladas  V.  Ilonlder  Brothers  ^'  Co., 
Ld 485 

Saffery  r.  Mayer  ([1901]  1  K.  B.  11  ;  70 
L.  J.  K.  B.  145  ;  83  L.  T.  894  ;  49 
W.  R.  54  ;  64  J.  P.  740  ;  49  W.  R. 
54;  17  T.  L.  R.  15— C.  A.)  dis- 
tinguished. 
In  re  0\Shca  ;  Ex  parte  Lancaster        32,  33 
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Saloman  v.  Saloman  ([1897]  A.  C.  22  ;    66 
L.  J.  Ch.   35  ;    75  L.  T.    126  ;    45 
W.  R.  193  ;  4  Maus.  89)  followed. 
Attorney-  General  for  CanacLa  v.  Stan- 
dard, Trust  Company  of  JVew  Yorh     70 

Sandrey  v.  Michell  ((1863)  3  B.  &  S.  105  ; 
32  L.  J.  Q.  B.  100  ;   7  L.  T.  819  ;    9 
Jur.  N.  S.  968  ;    11  W.  R.  363)  dis- 
tinguished. 
Cope  V.  Bennett 208 

Sanitary  Carbon  Co.,  In  re  ([1877]    W.   N. 
223)  commented  upon. 
Eud  V.  Beniittt  Brutherx,  Ld.        .         .     75 

Saqui  and  Lawrence  r.  Stearns  ([1910] 
W.  N.  U7  ;  102  L.  T.  915 ;  26 
T.  L.  R.  501  ;  54  Sol.  Jo.  565— 
decision  of  Walton,  J.)  affirmed     .  290 

"  Scarsdale,"  The  ([1907]    A.  C.  373  ;    76 
L.  J.    P.  U7  ;    97  L.    T.  526  ;     23 
T.  L.  R.  729)  followed. 
Ilaylet  v.  Thonip.ton        ....  567 

Seldon  v.  Wilde  ([1910]  2  K.  B.  9;  79 
L.  J.  K.  B.  621— decision  of 
Darling,  J.)  affirmed        .         .         .  596 

Serjeant  v.  Dale  ((1877)  2  Q.  B.  D.  558  ;  4G 
L.  J.  Q.  B.  781  ;  37  L.  T.  153)  cited. 
Tolputt  {_H.)  4-  Co.,  Ld.  V.  Mole      .         .  107 

Sharp  V.  Dawes  ((1876)  2  Q.  B.  D.  26  ;    46 
L.  J.  Q.  B.  104  ;   36  L.  T,  188  ;    25 
W.  R.  66— C.  A.)  commented  upon. 
Bast  V.  Bennett  Brothers.  Ld.         .         .     75 

Shaw,  In  re  ((1901)  83  L.  T.  754)  explained 
and  distinguished. 
In    re    Sunderland,   sub.   nom    In     re 
Sunderland;   Ex  parte  Leeeli  and 
Simjjklnson      .....     29 

Sheffield   (Earl),  In  re;    Ryde    c.   Bristow 

(80  L.  J.  Ch.  313  ;    104  L.  T.  412— 
decision  of  Neville,  J.)  affirmed       .  654 

Shenstone  r.  Freeman  (  [1910]  2  K.  B.  84  ; 

79  L.  J.  K.  B.  982  ;  102  L.  T.  682; 

26  T.  L.  R.  416  ;     54  Sol.  Jo.  477) 

approved. 

Royers,  Eungblut  cf  Co.  v.  Martin 


179 


Shrimpton  i:.  Hertfordshire  County  Council 
(74  J.  P.  305  ;  8  L.  G.  R.  710— 
decision  of  C.  A.)  reversed       .         .  440 

Sininer  v.  Watney  (  (1911),  Times,  December 
20th— decision  of  Hamilton,  J.) 
affirmed 315 


Slator  r.  Jones  ((187.3)   L.  R.  8  Ex.  186; 
42    L.    J.    Ex.  122  ;    29  L.  T.  56  ; 
21  W.  R.  815)  applied. 
West  Yorkshire  Darracrj  Agency,  Ld.  v. 

Coleridge ^7 

[ 


Sleven,  J«  re  ([1891]  2  Ch.  236;  GO  L.  J. 
Ch.  439  ;    64  L.  T.  311  ;    39  W.  R. 

578)  applied. 
In  re  Geikie ;  Boh.wn  v.  Pater.wn  .        .     53 

Smith  c.  General  Motor  Cab  Co.,  Ld.  (3  B.  W. 

C.    C.    500— decision     of '  C.    A.) 
affirmed 308 

Smith  r.  Lion  Brewery  Co.,  Ld.  (  [1909]  2 
K.  B.  912  ;  78  L.  J.  K.  B.  1089  ; 
101  L.  T.  145  ;  73  J.  P.  447 ;  25 
T.  L.  R.  748  ;  53  Sol.  Jo.  696 ; 
16  Mans.  326— decision  of  G.  A.) 
affirmed 281,  302 

Smith  c.  Martin  and  Kingston-upon-HuU 
Corporation  (75  J.  P.  135  ;  27 
T.  L.  R.  165  ;  9  L.  G.  R.  156— 
decision  of  Lawrance,  J.)  reversed 
la  part 440 

Smith  r.  Smith  ((1861)  3  Giff.  263  ;  31  L.  J. 
Ch.  91  ;  5  L.  T.  302  ;  7  Jur.  (N.  S.) 
240)  explained  and  distinguished. 
Turner  v.  Turner 213 

Smurthwaite  v.  Hannay  ([1894]  A.  C.  494  ; 
63  L.  J.  Q.  B.  737  ;  71  L.  T.  157  ; 
43  W.  R.  113  ;  6  R.  299  ;  7  Asp. 
M.  L.  C.  485)  discussed. 
Compania  Saimnena  de  Carnes  Con- 
geladas  v.  Uoulder  Brothers  J)'  Co., 
'Ld 185 

Snowdon,  E.v  parte  ((1881)  17   Ch.   D.  44; 
50  L.  J.  Ch.  540 ;  44  L.  T.  830  ;  29 
W.  R.  651)  explained. 
Stirling  v.  Burdett         .        .         •         -246 

Solicitor,  In  re.  A;  Ee  parte S&les  ([1907] 
2  K.  B.  539  ;  76  L.  J.  K.  B.  931  ; 
97  L.  T.  212  ;  23  T.  L.  R.  573)  not 

followed. 
United  Mining  ami  Finance  Corpora- 
tion, Ld.  V.  Becher         .        .        .  601 

Southcote  V.  Stanley  ((1856)  1  H.  &  K  217  ; 
25  L.  J.  Ex.  339)  disapproved. 
Lees  v.  Bunkerley  Brother.^  .         .         .  ;572 

Southport  and  Lytham  Tramroads  Act.  1900, 
In  re;  Ec  parte  Hesketh  (decision 
of  Warrington,  J.)  reversed  .         .  628 

Sovereign  Life  Assurance  Co.,  In  re  ((1889) 
42  Ch.  I>.  540  ;  58  L.  J.  Ch.  811  ; 
61  L.  T.  455  ;  38  W.  R.  58)  distin- 
guished. 
Empire  Guarantee  and  Insurance  Cor- 
poration, Ld.,  Petitioners        .         .  291 

Spanish  Prospecting  Co.,  Ld.,  2n  re  (decision 

of  Eady,  J.)  reversed      .         •         ■     ^' 

Spencer  v.  Registrar  of  Titles  (decision  of 
Sunremc   Curt   of    Weslern   Aus- 


tralia) affirmed 


\r,o 
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Spillers  &  Bakers,  Ld.  r.  Great  Western 
Ry.  Co.  (Association  of  Private 
Owners  of  Railway  Rolling  Stock, 
Interveners^  ([li'lO]  1  K.  15.  778  ; 
70  L.  J.  K.  B.  771  ;  102  L.  T.  054  ; 
20  T.  L.  R.  315— decision  of  Ely. 
&  Can.  Com.)  affirmed    .         ,         .507 

Staffordshire  Bank  v.  Weaver  ([1884]  W.  N. 
78)  overruled. 
Deigkton  v.  Cockle         ....  483 

Stevenson  v.  Stevenson  (decision  of  Deane, 

J.)  affirmed      .  ...  271 

Stewart  r.  Williamson  ([1909]  S.  C.  1254  : 
40  So.  L.  R.  918— decision  of  Ct.  of 
Scss.)  affirmed  ....  546 

Strang,  Steel  &  Co.  r.  Scott  &  Co.  ((1889)  14 
App.  Cas.  601  ;  59  L.  J.  P.  C.  1  ; 
61  L.  T.  597  ;  38  W.  R.  452  ;  6 
Asp.  M.  L.  C.  419)  discussed  and 
applied. 
Kish  V.  Taylor 572 

Strangways,  In  re  ;  Hickley  v.  Strangways 
((1886)  34    Cli.  D.  423  ;    50  L.  J. 
Ch.    195  ;     55    L.    T.   714)   distin- 
guislied. 
In  re  Llewellyn  ;  Llewellyn  v.  Llewellyn  555 

Suffolk  County  Lunatic  Asylum  v.  Stow 
Union  ((1897)  76  L.  T.  494;  61 
J.  P.  828  ;  45  W.  R.  620)  over- 
ruled. 

Glamorgan  County  Asylum  [Committee 

of  Visitors)  v.  Cardiff  Guardians  .  409 

Surbiton  Urban  District  Council  /■.  Callander 
Cable   and    Construction    Co.,   Ld. 

((1910)  8  L.  G.  R.  244)  followed. 
Poole     Corporation     v.    Bournemouth 
Cor2)oration 282 

"  Swansea  Vale "  (Owners  of  SS.)  r.  Rice 
(102  L.  T.  270  ;  20  T.  L.  R.  270  ; 
3  B.  W.  C.  C.  152— decision  of 
C.  A.)  affirmed        ....  377 

Symington  r.  Caledonian  Ry.  Co.  ([1911] 
S.  C.  552;  48  Sc.  L.  R.  5.39— 
decision  of  Ct.  of  Sess.)  reversed    .  421 


T. 

Tamworth  Colliery  Co.,  Ld.  v.  Hall  ([1911] 
1  K.  B.  341  ;  80  L.  J.  Iv.  B.  304  ; 
103  L.  T.  782 ;  4  B.  W.  C.  C.  107— 
decision  of  C.  A.)  varied  .         .         .371 

Tanner   r.  Heard  (  (1857)  23  Beav.  555  ;  3 
Jur.  (N.  S.)  427  ;  5  W.  R.  420)  fol- 
lowed. 
Williams  V.  Jones 430 

Tarling  v.  Riordan  (  (1878)  2  L.  R.  Jr.  82) 
approved. 
Jackson  V.  Rotax  Motor  and  Cycle  Co.  536 

[     18 


Tatam  r.  Reeve  (  [1893]  1  Q.  B.  44  ;  62  L.  J. 
Q.  B.  ,30  ;  67  L.  T.  683  ;  57  J.  P. 
118  ;  41  W.   R.  174;  5  R.  83)  dis- 

tinguistied. 

In  re  O'Shea ;   IJ.c  parte  Lancaster  32,  33 

Taylor,  Plinston  Brothers  &  Co.,  Ld.  r.  Plin- 
ston  (  [1911]  2(!li.368  ;  27  T.  L.  R. 
550 — decision  of  Warrington,  J.) 
reversed 90,  490 

Thacker  r.  Hardy  (  (1878)  4  Q.  B.  D.  685  ; 
48  L.  J.  Q.  B.  289  ;  39  L.  T.  595  ;  27 
W.  R.  158— C.  A.)  considered. 
liichard.^  V.  Starck         ....  239 

Thames  and  Mersey  Marine  Insurance  Co.  r. 
"Gunford"  Ship  Co.;  Southern 
Marine  Mutual  Insurance  Associa- 
tion, Ld.  r.   "Gunford"   Ship   Co. 

([1910]  S.  C.  1072;  47  Sc.  L.  R. 
860 — decision  of  Ct.  of  Sess.)  re- 
versed on  the  second  ground   .         .  296 

Thomas  (T.  W.)  &  Co.,  Ld.  r.  Portsea  Steam- 
ship Co.,  Ld.  (  [1911]  P.  54;  80 
L.  J.  P.  36  ;  104  L.  T.  10  ;  11  Asp. 
M.  L.  C.  530— C.  A.)  decision  of 
C.  A 571 

Thompson  v.  Equity  Fire  Insurance  Co.  and 
Union  Bank  of  Canada  (41  Can. 
S.  C.  R.  491 — decision  of  Supreme 
Court  of  Canada)  reversed       .         .  289 

Thompson   r.   Sunderland  Gas  Co.  ((1879) 

2  Ex.  Div.  429;  46  L.  J.  Ex.  710; 

37  L.  T.  30  ;  25  W.  R.  809)  followed. 

Schweder   v.    Wort/iinq     Gti.sliyht    and 

Coke  Co.  .'....  244 

Thorndike  r.  Hunt  ( (1859)  3  De  G.  &  J.  503) 
distinguislied. 
Clouttc  V.  Storey 037 

"Tongariro"  (Owners  of  Cargo  of  Steam- 
ship) r.  "Drumlanrig"  (Owners  of 
Steamship)  ;    The  "  Drumlanrig  " 

([1910]  P.  249  ;  79  L.J.  ]'.  lt»0;  103 
L.  T.  359  ;  26  T.  L.  R.  578  ;  11  Asp. 
M.  L.  C!.  451 — decision  of  C.  A.) 
affirmed 586 

Torrens  r.  Walker  ([1906]  2  Ch.  100  ;    75 
L.  J.  Cli.  645  ;    95    L.  T.  409  ;  54 
W.  R.  584)  explained   and  distin- 
guished. 
Lnrcott  v.  Wakely  and  Wheeler    .         .  318 

Toulmin  r.  Steere  ((1817)  3  Mer.  210)  dis- 
tinguislied. 
3fanks  V.  Whiteley  .         .         .         .432 


Towers  v.  African  Tug  Co.  ([1904]  1  Ch.  558  ; 
73  L.  J.  Ch.  395  ;  90  L.  T.  298  ;  52 
W.    R.   530  ;  20  T.   L.  R.  292  ;  11 
iMans.  198 — C.  A.)  distinguished. 
Mosely  v.  Koffyfontem  Mines,  Ld.  .    82 
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COL. 
Tritton,  In  re  ((1889)  61  L.  T.  301;  6  Mor. 
250)  followed. 
In  re  Thynne  ;  Thynne  v.  Grey     .     39,  552 

Turvin  r.  Newcome  ((1856)  3  K.  &  J.  16  •  3 
Jur.  (N.    S.)    203 ;    5   W.   R.   35) 
followed. 
In  re  Stamford  and  Warrington  (Earl)  ; 

Payne,  v.  Orey         ....  464 

Tweddle  (John)  &  Co.,  In  re  (  [1910]  2  K.  B. 
(i7;  102  L.  T.  532-decision  of 
Div.  Ct.)  reversed  on  latter  point   .     85 

"  Tweedsdale,"  The  (  (1889)  14  P.  D.  164  ; 
58    L.  J.  Adm.  41  ;  61  L.  T.  371  ; 
37  W.  R.  783  ;  6  Asp.  M.  L,  C.  430) 
approved. 
The  "  Grovehurst  "  ....  584 

Tyrrell's  Estate, /«?■«([  1907]  1  I.  R.  292) 
applied. 
In  re  Earl  of  Donovyhmore''s  Estate   .     465 


Varlo  V.  Faden  ((1859)  27  Beav.  265)    fol- 
lowed. 
Inre  Ilurlhatt;  Hurlbatt  \ .  Ilurlhatt .  464 

Vawdry  r.  Geddes  (  (1830)  1  Russ.  &  My.  203 ; 
Taml.  361  ;  8  L.  J.  (0.  S.)  Ch.  63  ; 
32  R.  R.  196)  distinguished. 
In  re  Lord  Nnnhurnholme,   Wilaon  v. 

Kunhurnholmc         ....  665 

Victor  r.  Victor  (28  T.  L.  R.  131— decision 

of  Darling,  J.)  reversed   .         .         .  269 

Vimbos,  Ld.,  In  re  ([1900]  1   Ch.  470  ;   69 
L.  J.  Ch.  209  ;  82  L.  T.  597  ;    48 
W.  R.  520)  followed. 
Deyes  v.  Wood 

Virginia  Carolina  Chemical  Co.  r.  Norfolk 
and  North  American  Steam  Shipping 
Co.  (28  T.  L.  R.  16  ;  56  Sol.  Jo.  16— 
decision  of  Bray,  J.)  affirmed  .  ." 

Vron   Colliery   Co.,  7/t  re  ((1882)20  Ch.  D. 
442  ;  51  L.  J.  Ch.  389  ;  30  W.  R. 
388 — C.  A.)  distinguished. 
Armor  duct  Manufactiiriny  Co.,  Ld.  v. 
General  Incandescent  Co.,  Ld.         .   2 


Walhs,  Son  and  Wells  r.  Pratt  and  Haynes 
([1910]  2  K.B.  1003;  79L..J.K.B 
1013;  103  L.T.  118  ;  26  T.  L.  R.  572 
—decision  of  C.  A.)  reversed   .         .  540 

Walters  r.  Staveley  Coal  and  Iron  Co.  (4 
B.  W.  C.  C.  89— decision  of  C.  A.) 
affirmed 33,^ 

Waltham  Holy  Cross  Urban  District  Council 
'c.  Lea  Conservancy  Board  ( (1910) 
103  L.  T.  192;  74  J.  V.  253;  26 
T.  L.  R.  483;  8  L.  G.  R.  579) 
followed 

T'ltterton  v.  A'inf/sbiiry  CoUieriex,  Ld.    .  562 

Ward  r.  Royal  Exchange  Shipping  Com- 
pany ((18S7)  58  L.  T.  174  ;  6  Asp. 
M.  L.  C.  239)  followed. 
In  re  Ind,  Cooik  S;  Co.,  Ld. ;  Fisher  v. 
The  Company;  Knox  v.  The  Com- 
2}uny  ;  Arnold  v.  The  Company      .    06 

Warner  v.  Couchman  ([1911]  1  K.  B.  351  ; 
80  L.  J.  K.  B.  526  ;  103  L.  T.  693  ; 
27  T.  L.  R.  121  ;  55  Sol.  Jo.  107  ; 
4  B.  W.  G.  C.  32— decision  of 
t'.  A.) 386 

Watson  r.  Amber  gate,  etc.  Railway  ((1850) 
15  Jm-.  448)  discussed. 
Chaplhi  V.  mcli)i  .         .         .         .151 

Wedderburn  r.  Lauderdale  (Earl)  ([1908] 
S.C.  1237  ;  45  Sc.  L.  R.  949— deci- 
sion of  Ct.  of  Sess.)  reversed  .        .  545 

Weir  V.  Richardson  ((1897)  3  Com.  Cas.  20) 
followed. 
Tlie  ^^ Einy stand'' 577 

West  V.  Gwynne  ([1911]   W.  N.    35;    104 

R.  237  ;  55  Sol. 

Joyce,    J.) 


W. 

Walker  v.  Jones  ((1866)  L.  R.  1  C.  P.  50  ; 
85  L.  J.  P.  C.  30  ;  14  L.  T.  656  ;  14 
W.  R.   484  ;    12   Jur.  (N.  S.)   381) 
followed. 
Rourlie  v.  Rolinson         ....  434 

Waller  v.  Barrett  (  (1857)  24  Beav.  413  ;  27         I  West  Kent     Main     Sewerage     Board     /■. 
L.  J.  Ch.  214;  4  Jur.  (N.  ,S.)  128)  Dartford  Union    Assessment  Corn- 
applied.  mittee(71  J.   I'.  129;  s  I,,  (i.  |;. 
In  re  Laioley ;  Jackson  V.  Lehjkton       .213)  287— decision  of  C,  A.)  al!irnied    . 
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L.  T.  277  ;  27  T.  L. 
Jo.    254 — decision    of 
affirmed  . 


West  V.  West  (27  T.  L.  R.  189— decision  of 

Darliug,  J.)  affirmed.     .         .        .204 

"  West  Cock,"  The  ([1911]  P.  23  ;  27  T.  L.  R. 
52  —  decision  of  Evans,  Pres.) 
affirmed 592 

West  Ham  Union  r.  Holbeach  Union  ([1905] 
A.  C.  450  ;  74  L.  J.  K.  B.  868 ;  93 
L.  T.  557  ;  69  J.  P.  442  ;  21  T.  L.  R. 
713  ;  54  W.  R.  137  ;  3  L.  G.  R. 
1179)  followed. 
Kinyston-upon-IIull  Incorporation  for 

the  Poor  v.  Ilacknry  Union     .         .472 

West  Ham  v.  London  County  Council  ([1893] 
A.C.  562)  discussed. 
Wcxt   Kent   Main  Sewerage   Hoard    v. 
Dartford    Union  Assessment    Com- 
mittee        519 


LIST  OP   CASES  AFFIRMED,  EEVERSED,  ETC. 


West  Riding  of  Yorkshire  Rivers  Board  r. 
Gaunt  (Reuben)  &  Sons,  Ld.  ((H)()2) 
(57   J.  P.    183  ;   1!)   T.  L.  R.   140;   1 
L.  G.  K.  133)  cited. 
Attorney- Genprid  v.  Lewca  Corjjdfat'Kui.  643 

West  Riding  of  Yorkshire  Rivers  Board  r. 
Preston  {(1904)  92  L.  T.  24  ;  G9  J.  P. 
1  ;  3  L.  G.  R.  289)  cited. 
Altorney-Gencrdl  v.  Leiocs  Corj)0)Yitio>i.   643 


Westminster  Corporation  r.  St.  George's, 
Hanover  Square,  Rector  and 
Churchwardens  ([1910]  A.  C.225  ; 
79  L.  J.  Ch.  310  ;  102  L.  T.  290  : 
74  J.  P.  153  ;  26  T.  L.  R.  327  ;  54 
Sol.  Jo.  325  ;  8  L.  G.  R.  337)  cited. 
In  re  Hyde  Park  Place  Charity    . 


White  v.  Stafford  &  Co.  ([1901]  2  K.  B.  241  ; 
70  L.  J.  K.  B.  658  ;  84  L.  T,  574 
— C.  A.)  followed. 
Huntley  Brothers  v.  Owners  of  Bach- 
worth  Collieries      .... 


52 


176 


White,  Son  &  Pill  r.  Stennings  ([1911] 
W.  N.  68  ;  80  L.  J.  K.  B.  499  ;  55 
Sol.  Jo.  365— decision  of  Div.  Ct.) 
reversed 110 

Whiteman  r.  Sadler  ([1910]  1  K.  B.  868  ;  79 
L.  J.  K.  B.  786  ;'  102  L.  T.  472  ;  26 
T.  L.  R.  372  ;  54  Sol.  Jo.  375— 
decision  of  C.  A.)  reversed       .        .  426 

Whiteman  r.  Sadler  ([1910]  A.  C.  514  ;  79 
L.  J.  K.  B.  1050  :  103  L.  T.  296  ;  26 
T.  L.  R.  655;  54  Sol.  Jo.  718;  17 
Mans.  296)  distinguished. 
Wliitcman  v.  Director  of  Public  Pro- 
secutions .....  428 

Whittington    v.    Seale-Hayne    ((1900)    16 
T.  L.  R.  181)  considered. 
3Iilrh  V.  Colurn 313 

Wiener  r.  Wilsons  and  Furness-Leyland 
Line,  Ld.  (102  L.  T.  71(;  ;  54  Sol. 
Jo.  543 — decision  of  Hamilton,  J.) 
affirmed  ......  574 

Wilkes  r.  Spooner  (104  L.  T.  140  ;  27  T.  L.  R. 
157 — decision  of  Scrutton,  J.) 
reversed 316 

Williams  r.  Hathaway  ((1877)  6  Ch.  D.  544) 
distinguished. 
WatVing  v.  Leivis  .....  156 


Willmott    r.    London    Road    Car    Co.,   Ld. 

([1901]  1  Ch.  754  ;  79  L.  J.  Ch. 
431  ;  102  L.  T.  427  ;  26  T.  L.  R. 
387;  17  Manson,  217— decision  of 
Neville,  J.)  reversed        .         .106,  320 

Willoughby,  In  re  :  Willoughby  r.  Decies 
(104  L.  T.  536  — decision  of 
Parker,  J.)  alBrmed  .         .         .  662 

[ 


COL. 
Wilson   r.   Connolly   (103   L.   T.   461  ;     27 
T.  L.  R.  7— decision  of   Div.  Ct.) 
affirmed 239 

Wilson  V.  Duguid  ((18S3)  24  Ch.  D.  244  ;  53 
L.   J.   Ch.   52  ;    49  L.    T.   124  ;    31 
W.  R.  945)  applied. 
In  re  Walford ;  Kenyan  \.  Walford      .  477 

Wilson  r.  Walton  and  Counties  Permanent 
Investment       Building       Society 

((1903)  19   T.  L.  R.  4(18)  followed 
on  tliis  point. 
In  re  Metrojjolis  arid  Counties  Perma- 
nent  Investment  Building  Society, 
GatfieliVs  Case         ,         ,         ,         ,48 

Wimbledon  Olympia,  Ld.,  In  re  ([1910]  1 
Ch.  630  ;  79  L.  J.  Ch.  481  ;  102 
L.T.425  ;  17  Manson, 220)  followed. 
In  re  South  of  England  Natural 
Gas  and  Petroleum  Co.,  Ld.   .         .     78 

Wimborne   and  Browne's  Contract,   In  re 
([1904]    1  Ch.  537;  73  L.  J.    Ch. 
270  ;  90  L.  T.  540  ;  52  W.  R.  334) 
distinguished. 
In  re  CoUis's  Estate        ....  560 

Winn  V.  Bull  ((1877)  7  Ch.  D.  29  ;  47  L.  J. 
Ch.  139  ;  26  W.  R.  230)  followed. 
Hatzfeldt  v.  Alexander  ....  542 

Wolfenden  r.  McCuUoch  ((1905)  92  L.  T. 
857)  followed. 
OHriscoll  V.  Dolan       .         .         .         .227 

Woodall,    In  re   ( (1884)  13    Q.  B.  D.  479 
—  dictum  of  Cotton,  L.J.)  approved. 
In  re  Bagley 36 


Woodbridge  &  Sons  r.  Bellamy  ( [1910] 
W.  N.  269  ;  55  Sol.  Jo.  126— 
decision  of  Eve,  J.)  reversed  . 


600 


Wright  r.  Kerrigan  (  [1911]  2  I.  R.  301  ;  45 
I.  L.  T.  82  :  4  B.  W.  C.  C.  432— 
C.  A.)  disapproved. 

Amys  V.  Barton      ....    387,  390 


Yates    and    Others    v.    Kyffin-Taylor  and 

Wark    ([1889]    W.   N.    141)  dis- 
approved. 
In  the  Estate  of  Crippen         .         .         .  204 

Yeatman  r.  Yeatman  ((1869)  L.  R.  1  P.  & 
1).  489  ;  39  L.  J.  P.  &  M.  37  ;  18 
L.  T.  415  ;  16W.R.  734)  overruled. 

Sanders  v.  Sanders         ....  270 

Yorkshire  Railway  Wagon  Co.  v.  Maclure 
((1881)  19  Ch.  D.  489  ;  45  L.  T. 
751  :  51  L.  J.  Ch.  259  ;  30  W.  R. 
291)  followed. 

Wavthier  v.  Wilson        ....  246 
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CHRONOLOGICAL   LIST    OF    STATUTES    REFEBEED    TO 
IN    CASES   DIGESTED   IN    THIS   VOLUME. 


-IMPERIAL  STATUTES. 

COL. 


1  &  2  Ph.    &  Mar.   c.  12  [Impounding  of 
Distresses^  1554),  s.  1. 

COAKER  V.  WiLLCOCKS     . 


13,  14 


13  Eliz.  c.  5  [Fraudulent  Conveyances  Act, 
1571). 

Carruthers  v.  Peake  .         .        .  560 
Gonville's    Trustee    v.    Patent 
Caramel  Co.,  Ld.  .         .   232,  233 

21  Jac.  1,  c.  16  {^Statute  of  Limilntions,  1623). 

In  re  Croydon;  Hincks  v.  Roberts    329 
Gregory    v.  Torquay    Coupora- 
TION         ....    326,  327,  501 
Tn   re    Robinson  ;   Maclaren    v. 
Public  Trustee    .        .        .  328,  329 

29  Car.  2,  c.  3  [Statute  of  Frauds,  1677),  s.  4. 

Hanau  v.  Ehrlich      .        .        .101 
Prested  Miners  Gas  Indicating 
Electric  Lamp  Co.,  Ld.  r.  Henry 
Garner,  Ld.        .        .      100,  101,  538 

8  &  9  Will.  3.  c.  11  (^Frivolous  and  Vexatious 

Suits,  1696—7),  s.  8. 

Cope  v.  Bennett,  Harris  Third 

Party  (No.  1)         .         .        .     41,  208 

6  Anne,  c.  7  (Scots  Act  reproduced  as  the 
Articles  in  the  Union  with  Scotland 
Act,\10Q). 

Lord  Advocate  v.  Walker  Trus- 
tees        545, 546 

6  Anne,  c.  11  [Union  with  Scotland  Act, 
1706). 

Lord  Advocate  v.  Walker  Trus- 
tees ....  545,  546 

9  Geo.  2,  c.  36  [Charitable  Uses  Act,  1736). 

In  re  Hoyles  ;  Row  r.  Jagg.       55,  92 

12  Geo.  2,  c.  26  (Plate  (Offences)  Act,  1738), 
ss.  2,  6. 
Faberge  v.  Goldsmiths'  Co.    527,  528 

17  Geo.  2,  c.  38  (Poor  Relief  Act,  1743).  s.  4. 
London  County  Council  v.  Shore- 
ditch  Borough  Council        .        .  513 

28   Geo.  2,  c.  123  (Southward  Borough  Marltct 
Act,  1754),  s.  4. 
Haynbs  v.  Ford     .        .        .        .354 


30  Geo.  2,  c.  31  (Southwark  Borough  MarJcet 
Act,  1756),  s.  10. 
Haynes  v.  Ford     .        •        •        •  354 
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9  Geo.  3,  c.  xliv.  (Taunton  Town  and  Market 
Regulation  Act,  1768). 
Wake  v.  Dyer      .        .        .   354,  355 

14  Geo.  3,  c.  48  (Life  Assurance  Act,  1774). 

Evanson  v.  Crooks        .        .        .  292 

30  Geo.  3,  c,  5  (Land  Tax  Act,  1797),  ss.  4, 17. 
Central  London  Ry.  v.  City 
of  London  Land  Tax  Commls- 
sioners  311,  312 

32  Geo.  3,  c.  56  (Servants'  Characters  Act, 
1792),  ss.  23. 

R.  V.  Costello  and  Bishop,  suh 
nom.  R.  V.  Conolly  and  Co.stello  .  132 

39  &  40  Geo.  3.  c.  94  (Criminal  Lunatics  Act, 

1800),  s.  2. 

R.  V.  Governor  of  H.M.  Prison 

at  Stafford;  Ex 2Jarte  Enmir  .119, 
120 
39  &  40  Geo.  3.  c.   98  (Accumulations  Act, 

1798  (Thcllmson  Act)),  ss.  1,  2. 

In  re  Hurlbatt  ;    Hurlbatt    v. 

Huulbatt        ....  463,  461 

42  Geo.  3,  c.  116  [Land  Tax  Redemption  Act, 
1802),  ss.  8,  38. 

Central  London  Ry.  v.  City  of 
London  Land  Tax  Commissioners  311 
312 

46  Geo.  3,  c.  148  [Lotteries  Act,  1806),  s.  59. 

MuNRO  V.  Kelly     .        .        .  239,  240 

57  Geo.  3,  c.  93  (Distress  [Uosts)  Ad,   1817), 
s.  1,  Sched. 
Walker  v.  Retter        .        .        .ISO 


R.  V.  Daly  ;  Ke  parte  Newson       .  ISO. 
181,  347,  348 

57  Geo.  3,  c.  xxix.   {Metropolitan  Paving  Act 
(Michael  Angelo  Taylor's  Act)  1817), 
s.  80. 
Green  r.  Hackney  Corporation  .  415 

59  Gco.3,c.  12  [Poor  Relief  Act,  1819),  s.  7. 
CosFORD  Union  and  IlrrciiAM 
Parish  Councii,  v.  Poor  Law  and 
Local  Government  Offickks' 
Mutual  Guarantee  Associa- 
tion, Ld 471 


CHEONOLOGICAL  LIST  OF   STATUTES   REFEEEED   TO. 


3  Geo.  4,  c.  126  {Turnpike  Roads  Act,  1822), 

ss.  118,  124. 

CoPESTAKE  V.  West  Sussex  County 

Council 252, 

4  Geo.  4,  c.  60  {Lotteries  Act,  1823),  ss.41,  62, 

67. 

Hawke  v.  E.  Hulton  &  Co.,  Ld.  . 

5  Geo.  4,  c.  83  {Vagrancy  Act,  1824),  ss.  3,  4. 

Pallin  v.  Buckland 


257 


197 


103 


s.  4. 
MoRAN  V.  Jones    .... 

7  Geo.  4,  c.  XXX.    {Macclesfield   Canal    Act, 
1826),  ss.  19,  156. 

Macclesfield      Corpoeation    v. 
Great  Central  Ry.  Co.       .   266, 

9  Geo.  4,  c,  69  iNiffJd  Poaching  Act,  1828), 
ss.  1,  2. 
R.  V.  McLauchlan 

1  k  2  Will.  4,  c.  32  (Game  Act,  1831),  s.  27. 

Cook  v.  Trevener 
s.  30. 
Pratt  v.  Martin  .... 

2  &  3  Will.  4,  c.  45  {Representation  of  the 

People  Act,  1832),  s.  24. 

Douglas  v.  Sanderson  ;  Potts  v. 

Sanderson 

3  &  4  Will.  4,  c.  15  {Dramatic  Copyright  Act, 

1833). 

RoBL  V.  Palace  Theatre,  Ld.     , 
s.  2. 
Glenville    v.    Selig    Polyscope 
Co 103 

3  &  4  Will.  4,  c.  27   {Real  Property  Limita- 
tion Act,  1833),  ss.  2,  40. 
In  re  Lloyd  ;  Waters  v.  Lloyd  .  328 
s.  3. 

Kynoch,  Ld.  v.  Rowlands  .    327,  328 

3  &  4  Will.  4,  c.  30  {Poor  Rate  Exemptions 
Act,  1833),  s.  1. 

Walton-le-Dale  Urban  District 
Council  v.  Greenwood 

3  &  4  Will.   4,  c.   42  {Civil  Procedure  Act, 
1833),  s.  3. 
Shaav  v.  Crompton 

3  &  4  Will.  4,    c,  xlvi.  {Taunton  Tovjn  and 

Market  Regidation  Act,  1833),  s.  20. 
Wake  v.  Dyer      .        .        .   354, 

4  &  5  Will.  4,  c.  76  {Poor  Law  Amendment 

Act,  1834),  s.  71. 

Jones  v.  Merthyr  Tydfil  Union  . 

5  &  6  Will.  4,  c.   41    {Gaming  Act,   1835), 

s.  1. 

AViLSON  V.   CONOLLY         .  .   238, 

5  &  6  Will.  4,  c.  62  {Statutory  Declarations 
Act,  1835). 

Rogers,    Eunoblut      &      Co.    v. 
Martin 


327 


355 


470 


180' 

22 


6  &  7  Will.  4,  c.  37  {Bread  Act,  1836),  s.  7. 

Turner  v.  Holder        .        .        .231 

6  &  7  Will.  4,  c.  38  {Licensing  {Ireland)  Act, 

1836),  s.  8. 

R.  (Regan)  v.  Justices  of  Mona- 

GlIAN 348 

7  Will.  4  &  1  Vict.  c.  26  ( Wills  Act,  1837), 

s.  15. 

Kearney  v.  Kearney  .        .        .651 

s.  27. 
Ill  re  Seabrook  ;  Gray  v.  Badde- 
LEY 474 

s.  29. 

Weldon  r.  Weldon       .        .        .  667 
s.  33. 

In     re     Qresley's    Settlement  ; 

Willoughby  v.  Drummond  .  662,  663 

In    re    Griffith's    Settlement  ; 

Griffiths  v.  Waghorne      .  663,  664 

1  &  2  Vict.  c.  110  {Judgments  Act,    1838), 

ss   17,  18. 

Ashover  Fluor  Spar  Mines,  Ld. 

V.  Jackson 151 

2  &  3  Vict.  c.   47  {Metropolitan  Police  Act, 

1839),  s.  52. 

Despard  v.  Wilcox       .        .  129,  130 

2  &  3  Vict.  c.  71  {Metropolitan  Police  Courts 

Act,  1839),  s.  40. 

Ranson  v.  Platt  .        .        .        .     21 

3  &  4  Vict.   c.   108  {Municipal  Corporations 

{Ireland)  Act,  1840),  ss.  83,  92. 

R.  (Sisk)  v.  Donovan    .        .        .336 

3  &   4   Viet,  c,    xliii.  {Taunton  Toion  and 

Market    Supplemental    Act,    1840), 

s.  17. 

Wake  v.  Dyer       .        .        .  354,  355 

4  &  5  Vict.  c.  38  {School  Sites  ^d,1841). 

Attornuy-General  (Glamorgan 
County  Council)  v.  Price   .       52,  53 

5  k  6  Vict.  c.  35  {Dwomc  Tax  Act,   1842), 

s.  41. 

Crookston  Brothers  v.  Inland 

Revenue 279 

s.  61,  No.  vi.,  Sclied.  A. 
R.  V.  Special  Commissioners  of 
Income     Tax  ;    Ex    parte    Essex 
Hall 281 

s.  100. 
Smith  v.  Lion  Brewery  Co.,  Ld.  .  280 

s.  100,  Sched.  D. 
Smith  v.  Lion  Brewery  Co.,  Ld.  .  302 
Farmer     v.      Scottish      North 
American  Trust  .        .        .        .281 

Sched.  D. 

Liverpool,  London,  and  Globe 
Insurance  Co.  v.  Bennett  ;  Brice 
r.  Ocean  Accident  and  Guaran- 
tee Corporation,  Ld.  ;  Brice  r. 
Northern  Assurance  Co.    .        .  278 


CttEONOLOGiCAL  LIST   OF  STATUTES  EEFEREED   TO. 


5  &  6  Vict.  c.  47  (Customs  Ad,  1842),  s.  59. 

Faberge  1^.  Goldsmiths'  Co.    527,  528 

6  &    7   Vict.    c.  18   iParliammtary    Voters 

Registration  Act,  1843),  s.  65. 
ASTELL  V.  Baurett         .         .   195,  196 
6  &  7  Vict,  c,  68  {Theatres  Act,  1843),  s.  2. 
lioYAL  Albert  Hall  v.  London 
County  Council    .        .        .  616,  617 

6  &  7  Vict.  c.  73  {Solicitors  Act,  1843),  s.  37. 

Browne  v.  Black  .        .        .        .597 
In  re  Richards,  sub  mm.  In  re  R., 

A  Solicitor 597 

I71  re  Stead 599 

7  &  8  Vict.  c.  37  (School  Sites  Act,  1844). 

Attorney-General  (Glamorgan 
Counts  Council)  v.  Price    .       52,  53 

7  &  8  Vict.  c.   101  (^Foor  Law  Amendment 

Act,  1844),  ss.  5,  7. 

Jones  v.  Merthyr  Tydfil  Union  .  470 
s.  61. 
CosFORD  Union  and  Hitciiam 
Parish  Council  v.  Poor  Law  and 
Local  Government  Officers' 
Mutual  Guarantee  Association, 
Ld 471 

8  &  9  Vict.  c.  18  {Lands  Clauses  Consolida- 

tion Act,    1845),  ss.  18,  68,  84,  85, 
124. 

Cooke  v.  London  County  Coun- 
cil   90 

s.  34. 
Fisher  v.  Great  "Western  Ry.  Co.  89, 
90 
8  &.  9  Vict.  c.  20  {llailways  Clauses  Consoli- 
dation Act,  1845),  s.  77. 
Caledonian  Ry.  Co.  v.  Glenborg 
Union  Fireclay  Co.     .        ,        .  421 
ss.  77,  78. 

Earl  of    Carlisle    (Executrix 
of)  v.  Northumberland  County 

Council 89,  90 

ss.  77—85. 
London  and  North  Western  Ry. 
Co.  V.   HowLEY  Park  Coal  and 

Cannel  Co 506 

ss.  98,  99. 
General    Electric    Co.,   Ld.    r. 
Evans 509,  510 

8  &  9  Vict.  c.  33   {Railways  Clauses  Consoli- 
dation {Scotland)  Act,  1845),  s.  70. 
Caledonian  Ry.  Co.  v.  Glenboig 
Union  Fireclay  Co.      .        .        .421 
Symington    v.    Caledonian    Ry. 

Co 421 

s.  71. 
Caledonian  Ry.  Co.  v.  Symington  421 

3  &  9  Vict.  c.  109  {Gaming  Act,  1845). 
MuNRO  V.  Kelly    . 
In    re    O'Shea;    Ex   parte 
caster   .... 
s.  18. 
Richards  v.  Starck 
Wilson  v.  Conolly 


8  &  9  Vict.  c.  112  {Satisfied  Terms  Act,  1845), 

s.  2.  ' 

In  re  MooiiE  and  Hulme's  Con- 
™^'^'^" 432,433 

9  &  10  Vict.  c. 

s.  1. 

Guardians  of  Braintree  Union 
Guardians     of     Rochford 

.    472,  473 


{Poor  Removal  Act,  184C), 


Union 
ss.  1,  3. 

KlNG.STON-Ul'ON-HULL  InCORPORA- 


.  240 
Lan- 
.       32,  33 

.  239 
238,  239 

r      23 


TION    FOR    THE    PoOR   V.    HaCKNEY 

Union 471,  472 

10  &   11   Vict.  c.  14    (Markets    and    Fairs 
Clauses  Act,  1847),  s.  13. 
Jenkins  i;.  Thomas        .        .        .  355 

10  &  11  Vict.  c.  15  (Gasivorks  Clauses  Act, 
1847),  ss.  6,  7. 

Schweder  v.  Worthing  Gaslight 
AND  Coke  Co 244 

s.  8. 
Redhill    Gas    Co.    v.     Reigate 
Rural  District  Council      .        .  257 

.s.  18. 
Falkirk  Corporation  r.  Russell  244 

10  &  11  Vict.  c.    17   {Waterivorks   Clauses 
Act,  1847). 

Ticehurst  and  District  Water 
AND  Gas  Co.,  Ld.  v.  Gas  Water- 
works Supply  and  Constp.uction 
Co.,  Ld 648 

ss.  3,  72. 
Metropolitan  Water  Board  r. 
Brooks 416,  417 

.ss.  28,  44,  48—52. 
Parnell  v.  Portsmouth  Water- 
avorks  Co 647,  648 

s.  75. 
Weymouth  Waterworks  Co.   v. 
COODE  AND  Hasell         .         .    646,  647 

11  &  12  Vict.  c.  42  {hidiclable  Offhiccs  Act, 
1848),  .s.  17. 

1!.  V.  Bros  ;  Ex  parte  Hardy        .  348 
s.  18. 
R.  V,  Hertfordshire  Justices     .  344, 
345 

11  &  12  Vict.  c.  43  {Suiiiinary  Jurisdiction 
Act,  1848),  s.  1. 
R.   V.  Garrett-Pegge  ;   Ex  jmrte 

Brown 349 

li.  r.  Lilley  ;  Ex 2>arle  T A\i.o\i    .349. 
350 
s.  11. 

Mackie  v.  Fox       .        .        .   234,  235 
s.  13. 
May  v.  Beeley      .        .        .   350,  351 
R.  V.  Thompson      .        .        .        .347 
ss.  13,  14. 
R.  V.   Montgomery  and   Othf.ks 
(JusTicE.s)  ;  Ex  jiarle  LoNO    .         .  346 
s.  25. 

R.  r.  M.\rtin  ;  Ex  parte  Smvthic   .  345. 
346 


CHEONOLOGICAL   LIST  OP   STATUTES   BEFERRED  TO. 

COL. 


11  &  12  Vict.  c.  Ill  {Pour  Removal  Ad,  1848), 

s.  1. 

Guardians  of  Bkaintkee  Union 

V.     Guardians     of       Rochford 

Union 472,  473 

kingston-upon-hull  incorpora- 
TION FOR  THE  Poor  v.  Hackney 
Union 471,  472 

12  &  13  Vict.  c.   45  {Quarter  Sessions  Act, 

1849),  s.  6. 

Ex  parte  Joy 352 

12  &  13  Vict.  c.  53  {Attorneys  and  Solicitors 
(^Ireland)  Act,  1849),  s.  2. 
In  re  Sealy COO 

12  &  13  Vict.  c.  92  {Cruelty  to  Animals  Act, 

1849). 

R.    V.   Rawson,    suh    nom.    R.    v. 

Trafford-Lawson    and    Others 

(Justices) 351 

s.  2. 
Potter  v.  Challans      .        .        .12 

13  &  14  Vict.  c.  57  (  Fcsirics  Act,  1850),  ss.  7, 

8. 

R.    V. 


R.     V.    Davies,    suh    nom. 
Davies  ;  Ex  parte  Pkake 


.  336 


14  k  15  Vict.  c.  92  {Summary  Jurisdictioii 
{Ireland)  Act,  1851),  s.  13  (3). 
R.    (Kennedy)    v.   County    Cork 
Justices 348 

14  &  15  Vict.  c.  100  {Criminal  Procedure  Act. 
1851),  s.  9. 
R.  V.  White 137 


ss.  12,  24. 
R.  V.  Garland  and  Another 


13G 


s.  29. 

R.  V.  CosTELLO  AND    BiRiior,  suh 
nom.  R.  V.  Conolly"  and  Costello  132 

16  &  17  Vict.  c.  34  {Income  Tax  Act,  1853), 
s.  2,  Sched.  D. 
American  Thread  Co.  v.  Joyce   .  280 

ss.  2,  5,  Sched.  D. 

Crookston  Brothers  v.  Inland 
Revenue 279 


s.  40. 

Poole   Corporation 
mouth  Corporation 

Sched.  D. 

Brown  v.  Burt 


BOURNE- 


.  282 
.  278 


16  &  17  Vict.  c.  119  (Betting  Act,  1853).  ss.  1, 
3. 

Maguire  r.  QuiNN        .         .        .  243 
R.  V.  Mortimer     ....  240 


s.  11. 

M'Lauchlan  v.  Renton 


241,  242 


16  &  17  Vict.  c.  clxvi.  [East  London   Water- 
works Act,  1853),  s.  81. 
Metropolitan    Water  Board  v. 
Brooks 410 


17  &  18  Vict.   c.  31    {Railway   and  Canal 

Traffic  Act,  1854),  s.  2. 
Spillers  and  Bakurs,  Ld.  r. 
Great  Western  Ry.  Co.  (Associa- 
tion OF  Private  Owners  of 
Railway  Rolling  Stock,  Inter- 
veners)   507 

London  and  North  Western  Ry. 
Co.  V.  South  Eastern  Ry.  Co.      .  509 

s.  7. 
Jenkins  v.  Great  Central  Ry. 
Co 50,  51 

18  &    19    Vict.    c.    120    {Metropolis    Local 

Management  Act,  1855),  ss    73,  74. 

78,  250. 

House  Property  and  Investment 

Co.  V.  Grice  ....  412,  413 
s.  105. 

Wandsworth  Borough   Council 

V.  Golds  ....  414,  415 
s.  135. 

London      County      Council     v. 

Price's  Candle  Co.,  Ld.      .        .  413 

18  &  19  Vict.  c.  cxxxiii.  (  Weymouth   Water- 

works Act,  1855). 

Weymouth   AVaterworks   Co.  v. 

CooDE  AND  Hasell       .         .  646,  647 

19  k  20  Vict.  c.  97  {Mercantile  Law  Amend- 

ment  Act,  1856),  s.  5. 

Dalei;.  Powell  ;  Powell  v.  Dale 

AND  Hood      ....   452,  453 

19  k    90  Vict.    c.    113  {Foreign    Tribunals 

Evidence  Act,  1856),  s.  5. 

EccLEs  &  Co.  V.  Louisville  and 

Nashville  Railroad  Co.    .        .  204 

20  &   21  Vict.  c.  43   {Suvwiary  Jurisdiction 

Act,  1857),  s.  6. 

Taylor  v.  Wilson         .        .        .352 

20  &  21  Vict.  c.  77  {Court  of  Prohcdc  Act, 
1857),  s.  73. 

In  the  Estate  of  Gkwves         .    209,210 
In  the  Estate  of  Heerman     .         .  209 
ss.  73,  81. 

In  the  Estate  o/Woollfa'  .  .  210 
s.  83. 

Cope  v.  Bennett   .        .        .        .208 

20  &   21  Vict.    c.    85  {Matrimonial  Causes 
Act,  1857),  s.  26. 
Bukdett  V.  Horne        .         .   266,267 


s.  27. 

Stevenson  v.  Stevenson 
s.  31. 


271 
272 


Bullock  v.  Bullock 

Pretty  v.  Pretty  (King's  Proctor 

showing  Cause)        ....  272 

21   &  22  Vict.  c.  95  {Court  of  Frohate  Act, 
1858),  s.  3. 
Cope  r.  Bennett  .         .        .         .208 
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21  &  22  Vict.  c.  104  {Metropolis  Manage- 
ment Amendment  Act,  1858),  ss.  1 . 
2,  24. 

London      County      Council      v. 
Piuce's  Candle  Co.,  Ld.      .        .  413 

21  &    22  Vict.  c.    xcii.  {Mersey  Docks   and 

Harbour  Board  {Consolidation')  Act, 
1858),  ss.  64,  80,  82. 
Young  k  Co.  v.    Liverpool   As- 
sessment Committee    .        .        .518 

22  k  23  Vict.  c.  35  {Law  of  Property  Amend- 

ment Act,  1859),  s.  27. 
Tn  re  Lawley  ;  Jackson  v.  Leigh- 
ton         213 

22  &  23  Vict.  c.  61  (Matrimonial  Causes  Act, 

1859),  s.  5. 

Clarke  v.  Clarke  and  Lindsay  .  274 

23  &  24  Vict.  c.  38  {Laiu  of  Property  Amcnd- 

ment  Act,  1860),  s.  13. 

In  the  Estate  o/Gompertz  ;  Parken 

V.  GOMPERTZ 208 

23  &  24  Vict.  c.  127  {Solicitors  Ad,    1860), 

s.  28.  ' 

In  re  Cockrell's  Estate      .  597,  598 

24  &  25  Vict.  c.  55  {Poor  Removal  Act,  1861). 

s.  3. 

Parish  of  Paddington  v.  Parish 

OF  St,  Matthew,  Bethnal  Green  471 

24  &  25  Vict.  c.    96  {Larceny  Act,   1861), 

s.  17. 

R.  V.  McL.\uchlan  .        .        .  238 

s.  31. 

R.  V.  Richards  .        .        .  133,  134 

s.  88. 

R.  V.  O'Brien  .  .  .  135,  136 
s.  91. 

R.  V.  Garland  and  Another       .  130 

24   &   25   Vict.    c.    98   {Forgery  Act.  1861). 
s.  24. 
R.  V.  HOLDEN  .  .  .  .133 


R.  V.  Hutchinson 


133 


24  &  25  Vict.    c.    100  {Offences  Against  the 
Person  Act,  1861),  s.s.  11—15. 
R.  V.  White I37 


s.  16. 

R.  V.  Svme 
s.  42. 

Rose  v.  Kempthorne 
s.  56. 

R.  V.  Jones  (No.  2) 


.   128,  129 


130 


132 


25  Vict.  c.  XXX.    (Bristol   Waterworks  Act, 
1862),  s.  68. 

Bristol   Guardians    v.    Brlstol 
Waterworks         ....  648 


25  &  26  Vict,  c,  68  (Fine  Arts  Copyright  Act, 
1862). 

BowDEN  Brothers  v.  Amalga- 
mated Pictorials,  Ld.  .        .        .104 

s.  1. 
Smith  Brothers,  Whitehaven  v 
Redfearn IQ3 

ss.  1,  4. 
Whitehead  v.  AVellington  .  105 

ss.  7,  8. 
Carlton  Illustrators  v.  Cole- 
man &  Co 104 

25  &  26  Vict,  c,  89  (Covipanies  Act,  1862), 

KOFFYFONTEIN  MiNES,  Ld.  V. 
MOSELY .62 

25  &  26  Vict.  c.  102  {Metropolis  Management 
Amendment  Act,  1862),  s.  75. 
Fleming     v.      London     County 
Council  ;  Metropolitan  Ry.  Co. 
V.  London  County  Council  .        .  408 
s.  77. 
AVandsworth   Borough  Council 
V.  GtOLDS 414,  415 

25  &  26  Vict.  c.  114  (Poaching  Prevention 

Act,  1862),  s.  2. 

Stowe    v.  Marjoram,    sub   nom. 

Stone  v.  Marjoram       .        .        .237 

26  &  27  Vict.  c.  92  (Eailways  Clauses  Act, 

1863),  s.  31. 

Jenkins  v.   Great  Central  Ry. 

Co 50,51 

ss.  38,  39,  41,  55. 
Great  Central   Ry.  Co.  v.  Mid- 
land Ry.  Co 506,  507 

26  k  27  Vict.  c.  93  (Waterivorks  Clauses  Ad, 

1863). 

Ticehurst  and  District  Water 
AND  Gas  Co.  v.  Gas  and  Water- 
works Supply  and  Construction 
Co.,  Ld 648 

27  k  28  Vict.  c.  39  (Union  Assessment  Com- 

mittee Amendment  Act,  1864),  s.  1, 
Malton  Gas  Co.  v.  Malton  Union 
Assessment  Committee        .        .514 

27  k  28  Vict.  c.  47  (Penal  Servitude  Act, 
1864),  s.  9. 
R.  V.  Smith  ;  R.  v.  Wilson      .  140,  141 

27  &  28  Vict.  c.  cccxx.  {Manchester,  She/Held, 

and  Lincolnshire  Railway)  (Steam- 
boats) Act,  1864),  s.  2. 
Jenkins  v.   Great  Central  Ky. 
Co 50,  51 

28  &  29  Vict.  c.  121   (Salmon   Fishery  Ad. 

1866),  s.  36. 

Moses  v.  Ray  wood         .        .        .224 

29  k  30  Vict.  c.  113  (Poor  Law  Amendment 

Act,  1866),  s.  17. 

Parish  of  Paddinoton  v.  Parish 
OF  St.  M.vttiiew,  Bkjhnai. 
Green     .        .        .  .        .471 
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30  &  31  Vict.  35  {Criminal  Laio  Amendment 
Act,  1867),  s.  6. 
R.  V.  Bros  ;   Ex  'parte  Hardy        .  348 

30  &  31  Vict.  0.  102  (Representation  of  the 

People  Act,  1867),  ss.  3,  7. 

Chesterton  v.  Gardom  .  .  198 

Kent  v.  Fittall  (No.  4)  .  194,  195 

Smith  v.  Newman  .        .  .  .196 

s.  4. 
R.  V.  Allen  ;  Ex  parte  Griffiths  .  194 
Searle  v.   Clerk   of   Stafford- 
shire County  Council  .        .  193,  194 

31  &  32  Vict.  c.   48  [Representation  of  the 

People  Act,  1868),  s.  4. 

Doyle  v,  Graic      .  ,      .        .        .194 


31 


i  32   Vict.   c.  71   [County   Courts  Ad- 
miralty Jurisdiction  Act,  1868),  ss. 
26,  27 
The  "Gratia"      ....      4 

32  Vict.    c.  119   [Regulation  of  Rail- 
u-ays  Act,  1868),  s.  16. 
Jenkins    v.  Great  Central   Ry. 
Co 50,  51 

s.  23. 


Arnold  v.  Morgan 


345 


31  &  32  Vict.  c.  121  [Pharmacy  Act,  1868), 
s.  15. 
Pharmaceutical  Society  v.  Nash  405 

ss,  15,  17. 
Pharmaceutical  Society  v.  Jacks 

405,  406 

31  &  32  Vict.  c.  122  {Poor  Laiv  Amendment 

Act,  1868),  s.  41. 

Jones  v.  Merthyr  Tydfil  Union  470 

32  &   33  Vict.  c.  14  [Customs  and  Inland 

Revenue  Act,  1869),  s.  10. 
London      County     Council     v. 
HOUNDLE 528 

s.  19. 

Braddell  v.  Baker      .        .        .  528 

s.  27. 

London  County  Council  v.  Fair- 
bank   527 


s.  19  (3),  27. 
Bedford  (Duke) 
County  Council  . 


London 
.   528,  529 


32  &  33  Vict.  c.   41  [Poor  Law  Assessment 
and  Collection  Act,  1869),  ss.  7,  19. 
Chesterton  v.  Gardom         .        .  198 
ss.  3.  4,  19. 

Kent  v.  Fittall  (No.  4)        .  194,  195 

32  &  33  Vict.  c.  56  [Endoived  Schools  Act, 
1869),  s.  45. 
Wood  v.  Prestvvich       .        .        .189 

32  &  33  Vict.  c.  62  [Debtors  Act,  1869). 

Haydon  v.  Haydon        .        .        .37 


32  &   33  Vict.     c.    67    {Valuation    {Metro- 
politan) Act,  1869),  ss.  45,  47. 
Wrigglesworth  v.'Si.  .         .        .  529 

s.  47. 
London  County  Council  v.  Shore- 
ditch  Borough  Council        .        .  513 
Parrish    v.    Hackney   Borough 

Council 514 

R.  V.  Shoreditch  Assessment 
Committee  ;  Ex  parte  Morgan      .  513 

32  &  33  Vict.  c.  68  [Evidence  Further  Amend- 
ment Act,  1869),  s.  3. 
Ruck  v.  Ruck  and  Croft      .        .  273 

32  k  33  Vict.  c.  87  [Pv^vention  of  Gaming 
{Scotlancl)  Act,  1869),  s.'s. 
Woods  v.  Lindsay  ....  242 

32  &  33  Vict.   c.  115    {Mctroiwlitan   Public 

Carriage  Act,  1869),  ss.  6,  7. 
R.  V.   Commissioner    of    Metro- 
polit.vn  Police  ;   Ex  parte  Hum- 
phrey      414 

R.  V.  Commissioner  of  Metro- 
politan Police;  Ex  parte  Ran- 
dall        414 

ss.  6,  11. 
R.   V.   Commissioner    of    Metro- 
politan Police  ;  Ex  parte  Hollo- 
way         413 

R.  V.  Commissioner  of  Metro- 
politan Police  ;  Ex  parte  Pearce 

413,  414 

33  &  34  Vict.  c.  35  [Apportionment  Act,  1870). 

In  re  Ford  ;  Miles  v.  Moles- 
worth     656 

33  &  34  Vict.  c.  78  [Tramways  Act,  1870), 
s.  43. 

Hartlepool  Electric  Tramways 
Co.,  Ld.  v.  Hartlepool  Corpora- 
tion          628,  629 


R.  V.  Manchester  Corporation  ; 
Ex  jmrte  AViseman  ....  627 

34  &  35  Vict.  c.  31  {Trade  Union  Act,  1871), 
s.  4. 

Baker  v.  Ingall,  sub  num. 
Friendly  Society  of  Iron- 
founders  OF  England,  Ireland 
AND  Wales  v.  Ingall  .  .  .  620 
Osborne  v.  Amalgamated  Society 
OF  Railway  Servants  .  .  620,  621 
WiLKiE  V.  King      .        .        .        .620 

ss.  4,  5. 
British    Association    of    Glass 
Bottle    Manufacturers,    Ld.  v. 
Nettlefold 618 

34    &   35  Vict.    c.    87    [Sunday   Observation 
Prosecution   Act,     1871).    ss.    1,   2, 
Sched. 
R.  V.  Halkett  ;  Ex  2Mrte  Butnick  617 
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34  &  35  Vict.  c.  112  (^Prevention  of  Crimes 
Act,  1871),  s.  7. 
R.  V.  Pavitt 127 


s.  18. 
Martin  v.  White 

s.  19. 

R.  V.  Rowland 


609,  610 
.  136 


35  &  36  Vict.  c.  15  (Parks  Rccjulation  Act, 
1872). 
R.  v.  Plowden      .         .         .         .613 

35   &   36    Vict.    c.    44   {Court    of  Chancery 
(Funds')  Act,  1872,  s.  5. 
In  re  Williams's  Settled  Estates  487 

35  &  36  Vict.  c.  65  (Bastardy  Laws  Amend- 
ment Act,  1872,  ss.  2,  7. 
Jones  v.  Mekthyr  Tydfil  Union  470 

s.  4. 
R.  V.   Richardson  and  Others, 
Justices  ;  Ex  2}arte  Sherry  .        .  275 

35  &  36  Vict.  0.  93  (Pawnbrokers  Act,  1872), 
s.  10. 

Newman  v.  Oughton  ;  Pond  and 
OuGHTON,  Claimants    .        .        .461 


35  &   36  Vict.  c.  94  {Licensing  Act,  1872), 

s.  3. 

Hales  v.  Buckley  .  .  306,  307 
R.  V.  South  Shields  Licensing 
Justices  ;  Ex  parte  Morrison  .  302 
Stansfield  &  Co.  v.  Andrews  .  307, 
308 
ss.  13,  18. 
TowNSEND  V.  Arnold    .        .        .  306 

36  &  37  Vict.  c.  66  (Judicaitire  Act,  1873), 

s.  25  (5). 

In  re  Ind,  Coope  &  Co.  ;  Fisher  v. 
The  Company  ;  Knox  v.  The  Com- 
pany ;  Arnold  w.Thb  Company  .  433 

s.  47. 
R.     V.     Governor    of    Brixton 
Prison  ;  Ex  parte  Savarkar         .  217 

36  &  37  Vict.  c.   86  (Elementary  Education 

Act,  1873),  s.  24. 

R.  V.  Walton  ;  Ex  parte  Button  .  191 

37  &   38  Vict,  c.  12  (East   India  Annuity 

Funds  Act,  1874). 

Knill  v.  Dumergue       .        .  172,  173 

37  &  38  Vict.  c.  42  (Building  Societies  Act, 
1874),  s.  40. 

In  re  Metropolis  and  Counties 
Permanent  Investment^  Build- 
ing   Society  ;    Gatfield's    Case 

47,  48 

37  &  38  Vict.  c.  57  (Real  Property  Limitation 
Act,  1874),  s.  1. 

Kynoch,  Ld.  v.  Rowlands  .    327,  328 
Shaw  v.  Crompton        .        .        -327 

In  re  Lloyd  ;  Waters  v.  Lloyd    .  328 
[     27 


37  &  38  Vict.  c.  57  {PmiI  Property  Limitation 

Act,  1874),  s.  7. 

In  re  Metropolis  and  Counties 
Permanent  Building  Society  ; 
Gatfield's  Case  ...       47,  48 

38  &  39  Vict.  c.  24  (falsification  of  Accounts 

Act,  1875),  s.  1. 

R.  v.  Solomons      ....  133 

38  &  39  Vict.  c.  55  (Public  Health  Act,  1875). 
Jones  v.  Llanrwst  Urban   Dis- 
trict Council       .         .         .641,  642 
Shepherd  v.  Croft        .        .        .  561 

ss.  4,  13. 
Titterton    v.     Kingsbury     Col- 
lieries, Ld.    .        .        .   562,  642,  643 

ss.  17.  19,  299. 
Attorney-General      v.     Lewes 
Corporation 643 

s.  25. 

R.  V.  Bexhill  Corporation  ;  Eoi 
parte  Cornell        .         .        .         .339 

ss.  36,  257. 
Bowers.  Caistor  Rural  District 
Council  ....   503,  504 

ss.  36,  257,  266. 
Willis  v.   Rotherham  Corpora- 
tion        502,  503 

ss.  42,  45. 

Robinson  v.  Beaconsfield  Rural 
District  Council  .        .        .   438,  439 


Dawson  v.  Bingley  Urban  Dis- 
trict Council      .        .        .   441, 

ss.  116,  117. 

Bull  v.  Lord  .... 
Salt  v.  Tomlinson 

ss.  116,  117,  253. 
DoDD  V.  Pearson   .        .        •        • 

s.  148. 
In  re    Earl  of    Stamford    and 
Warrington  ;    Payne    v.    Grey 
(No.  2) 

s.  150. 
Thomas    v.    IIendon  Rural   Dis- 
trict Council        .... 

s.  158. 
R.  V.  Tynemouth  Corporation  ; 
Ex  parte  Cowper    .        .        .         • 

ss.  207,  209,  210,  247. 
Attorney-General  v.  E.vst  Bar- 
net    Valley     Urban     District 
Council         

ss.  210,  230. 

Wolstanton  United  Urban  Dis- 
trict Council  v.  Tunstall  Urhan 
District  Council 

s.  211  (1). 

R.  r.  Propert  ;  Ex  parte  ^o'UV.t^     . 

s.  233. 

R.  V.  Locke    . 


230 
230 


230 


331. 


335 
513 
332 


CHRONOLOGICAL  LIST   OF   STATUTES   REFEREED   TO. 


38  &  39  Vict.  c.  55  (Public  Health  Act,  1875),  40 

Sched.  I.  (1),  (3). 

R.     V.     Rowlands  ;       Ex     parte 
Beeslby 336 


38  &  39  Vict.  c.  63  {Sale  of  Food  and  Drugs 
Act,  1875),  s.  6. 

Lamont  v.  RoD(iER        .  .        .  225 

O'Driscoll  v.  Dolan     .         .         .  227 

RUDD    V.    SkELTON     Co-Ol'ERATIVE 

Society,  Ld.  ....  226 

ss.  16,  18,  21. 

Austin  v.   Guardians    of    Dun- 

SHAUGHLiN  Cnion  .         .    228,  229 

s.  20. 

Thomas,  Ld.  v.  Houghton  .  .  225 
s.  21. 

Gordon  v.  Love     .        .        .   226,  227 

38    &   39  Vict.  c.   87   [Land   Transfer   Act, 
1875),  ss.  22,  24,  28. 
Pantlin  v.  Evans  .        .        .    520,  521 


&  41  Vict.  c.  cxvii.  {Crystal  Palace  Com- 
jHimfs  Act,  1877). 

In  re  Crystal  Palack  Co.  ;  Fox  v. 
The  Co 81 

&   42   Vict.   c.   26  (_Parliam.entarij  and 
Municipal  Registration  Act,  1878), 
ss.  14,  28  (10),  (11). 
Kent  u.  Fittall  (No.  4)        .  194,  195 

s.  28  (2),  (10),  (11). 
Kent  v.  Fittall  (No.  5)         .        .  195 


AiNswoiiTH  V.  Clerk  to  Cheshire 
County  Council    .        .        .        .193 


s.  28. 
Astell  v.  Barrett 


195.  196 


38  &  39  Vict,  c.  90  {Employers  and  Workmen 

Act,  1875),  s.  3. 

Keates  v.  Lewis  Merthyr  Con-         | 

solidated  Collieries,  Ld.    ,    402,  403  i  ^^ 

39  Vict.  c.  16  {Revenue  Act,  1876),  .s.  5. 

Bedford  (Duke)  ti.LoNDON County         ! 
Council  ....   528,  529  | 

41 

39    &    40    Vict.    c.   44    {Lcqal    Practitioners 

{Ireland)  Act,  1876),  s.  3. 

In  re  .J.,  An  Arranging  Debtor  .  598  ; 

Johnstone  v.  McKenzie        .        .  5 


39  &  40  Vict.  c.   61    {Divided  Parishes  and 
Poor  Law  Amendment  Act,  1876), 
s.  19. 
Ashley  v.  Blaker  ....  469 

s.  34. 
Guardians  of  Braintree  Union 
V.      Guardians     of      Rochford 
Union 472,  473 

ss.  34,  35. 

KiNGSTON-UrON-HULL    INCORPORA- 
TION  FOR  THE  Poor  v.  Hackney 

Union 471,  472 

Parish  of  Paddington  v.  Parish 
OF  St.  Matthew,  Bethnal  Green  471 


42 


39  &  40  Vict.  c.   79  {Elementary   Education  . 

Act,  1876),  s.  11. 
Shiers  y.  Stevenson     -        .  iflO   191  ! 


.   190,  191 


s.  12. 


R.  V.  AValton  ;  Ex  parte  Dutton  .  191  [ 

40  &  41  Vict.  c.  14  {Evidence  Act,  1877).  i 

R.  V.  Hallett        .         .        .  114,  115  ! 

40  &  41  Vict.  c.  33  {Contingent  Remainders 
Act,  1877). 
In  re  Scott  ;  Scott  v.  Scott  .        .  551 


43 


40  &  41  Vict.  c.  57  {Judicature  {Ireland)  Act,  \ 

1877),  s.  27  (.^)).  j  44 

Sharples  r.  Eason  &  Son,  Ld.       .  482, 
483 
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&  42  Vict.  c.  31  {Bais  of  Sale  Act,  1878), 
ss.  3,  4. 

In  re  Thynne  ;  Thynne  v.  Grey      39, 
552 
s.  10  (3). 

Hall  v.  AVhiteman        .         .         .40 

&  42  Vict.  c.  52  {Public   Health   {Ireland) 
Act,  1878),  s.  201  (1). 
MuNRO    V.   Mallow   Urban    Dis- 
trict Council       .        .        .    334,  335 

&  42  Vict.  c.  77   {Highways  and  Locomo- 
tives Amendment  Act,  1878),  s.  23. 
Bflleric.vy    Rural     Council    v. 
Poplar  Union  and  Keeling         .  255 
Colchester     Borough     Council 
V.  Gepp,  King  (Third  Party)       .  255 

&  43  Vict.  c.  1 1  {Bankers'  Books  Evidence 
Act,  1879),  s.  5. 
R.  V.  Albutt 23 

&  43  Vict.  c.  30  (Sale  of  lood  and  Drugs 
Act  Amendment  Act,  1879),  s.  3. 
Helliwell  v.  Haskins  .         .    227,  228 
Lamont  v.  Rodger         .        .   225,  228 

&  43  Vict.  c.   49  {Summary   Jurisdiction 
Act,  1879),  s.  4. 
Hawke  v.  E.  Hulton  &  Co.,  Ld.      243 

ss.  12,  19. 

R.  V.  Dickinson  ;  Ex  2)artcDxY is,  351, 
352 
ss.  12,  24,  27. 

R.  V.  Hertfordshire  Justices    .    344 

s.  54. 

R.  V.   Richardson  and  Others, 
Justices  ;  Ex  imrte  Sherry  .        .    275 

&  44  Vict.  c.  35  {Wild  Birds  Protection 
Act,  1880),  s.  3. 
R.  t>.  Hopkins  ;  .Er  2?artc  LovEJOY      14 

&  45  Vict.  c.  12  (Customs  and  Inland 
Revenue  Act,  1881),  s.  38  (2)  (a). 
Attorney-General  v.  Seccombe    152 


CHRONOLOGICAL   LIST   OF    STATUTES   REFEREED   TO. 


44  &  45  Vict.  c.  41  ^Conveyancing  and  Law 
of  Froperty  Act,  1881),  s.  10. 
In  re  Ind  Coope  &  Co.  ;  Fisher  v. 
The  Company  ;  Knox  v.  The 
Company  ;  Arnold  v.  The  Com- 
pany       

s.  14(2). 
Ro.sE  V.  Spicer  ;  Rose  v.  Hyman  . 

ss.  19  (1),  (2),  (3),  24  (2),  (6). 
Deyes  v.  Wood     ...        7 

s.  43. 
In  re  Abrahams  ;  Abrahams  v. 
Bendon  .        .        .        .668 

44  &  45  Vict.  c.   69  {Fugitive  Offenders  Act, 

1881). 

R.     V.     Governor     of    Brixton 
Pri.son  ;  Ex  parte  Savarkar 
ss.  2,  10,  35,  39  (1). 
R.    V.    Governor    of     Brixton 
Prison  ;  Ex.  parte  Savarkar 

45  &  46  Vict.  c.  38  {Settled  Land  Act,  1882), 

ss.  2  (5),  (7),  (10),  58  (i.)  (vi.). 
In    re    Llewellyn  ;    Llewellyn 
V.  Llewellyn 


433 

319 

8,  79 

,  669 

217 
217 

555 
556 
552 

254 

556, 
557 

550 

558 


ss.  2  (5),  3,  50,  51. 
In  re  Bruen's  Estate   . 

ss.  3,  8. 
In  re  Thynne  ;  Thynne  v.  Grey  . 

s.  21  (ii.). 
In  re   Earl   of    Stamford    and 
Warrington  ;     Payne    v.    Grey 
(No.  2) 

ss.  21  (10),  50,  53. 
In  re  Hope  ;  Tarleton  v.  Hope    . 

s,  25  (xvii.). 
In  re  Earl  De  La  Warr's  Settled 
Estates 549, 

s.  36. 

Inre  Yorke  ;  Barlow  v.  Yorke  . 

ss.  39,  45. 
In  re  Leslie's  Hassop   Estates, 
suh  nom.    In   re  Hassop  Settled 
Estates  ;  In  re  Leslie's  Will 


/nreLACON's  Settlement  ;  Lacon 

V.  Lacon 558 

s.  56. 

In  re  Pope's  Contract  .  .  .  550 
s.  58  (i.),  (ii.). 

In  re  Walmsley  ....  5o6 
s.  58  (i.),  (ix.). 

In  re  Sumneii's  Settled  Estates.  555 

45  &   46  Vict.    c.    43    {Bills  of  Sale  (1878) 
Amendment  Act,  1882),  ss.  3,  8. 
In  re  Thynne  :  Thynne  v.  Grey    .     39 


Hall  v.  Whiteman        .        .        .40 
Rosefield  v.   Provincial  Union 
Bank 39,  40 


45  &  46  Vict.   c.  50  {Municipal  Corporations 
Act,  1882),  ss.  12,  14,  15,  73. 
Forrester  v.  Norton    .        .  337,  333 

45  &  46  Vict.  c.  56  {Electric  Lightinq  Act 
1882),  s.  10.  J       J         , 

Attorney-General  v.  Leicester 

Corporation J99 

ss.  12,  13. 
Andrews  v.  Abep.tillery  Urban 
District  Council  .        .        .  199,  200 

45  &  46  Vict.  c.  61  {Bills  of  Exchange  Act, 
1882),  s.  30. 
Talbot  v.  Von  Boris      ...    38 

4'  &  46  Vict.  c.  75  {Married  Women's  Property 
Act,  1882),  s.  11. 

Bagley  v.  Maple  &  Co.,  Ld.  .        .  268 
In  re  A  Policy  of  the  Equitable 
Life  Assurance  Society  of  the 
United  States  and  Mitchell      .  293 

45  &  46  Vict.  c.  ccxiY.  {Great    Western  Rail- 

ivay  {JVo.  1)  Act,  1882),  s.  38. 

Arnold  v.  Morgan        .        ,        .  315 

46  Vict.  c.  3  {Explosive  Substances  Act,  1883) 

ss.  2,  7. 

R.  V.  Bates  .         .         .        .120,  216 

46  &  47  Vict,  c  34  {Cheap  Trains  Act,  1883). 
London  County  Council  and 
Great  Eastern  Ry.  Co.,  Wood- 
ford AND  Other  Urban  Dis- 
trict Councils  intervening      .  510 

46  &  47  Vict.  c.  38  {Trial  of  Lunatics  Act, 
1883),  s.  2. 

R.  r.  Ireland         .        .        .        .142 
R.  V.  Machardy     ....  142 

46  &  47  Vict.  c.  52  {Bankruptoy  Act,  1883), 
s.  4  (1)  (g). 

In  re  Bond  ;  Ex  parte  Capital  and 
Counties  Bank,  Ld.,  sub  nom.  In 
7-c  Lui'TON  ;   A'.r  ^)rt;-<c  Lupton        .     27 
In  re  A  Debtor  (No.  305  of  1911), 
sub  nom.  In  re  A  Debtor  ;  Ex  parte 
Kitchen,  Aylard  and  (Jkaddock    26 
In  re  Persse         .         .         .         .26 
In  re  A  Debtor  (No.  1838  of  1911)  ; 
sub  nom.  In  re  PiNcus  and  In  re 
Hutchinson  &  Co.         .        .        .26 

s.  7  (3). 

In  re  Sunderland,  sub  nom.  In  re 
Sunderland  ;  Ex  p<;Vc  Leech 
AND  Simpkinson    .        .        .        .29 

ss.  21  (1),  (2),  (4),  35  (2),  138,  143  (2). 
In  re  Jones  ;  Ex  parte  Goatly     .     36 

s.  22  (1). 

In  re  Jones  ;  Ex  parte  Goatly      24,  25 

ss.  24,  53,  142. 

In  re  Pickard  ;  Ex  parte  Official 
Receiver 28 
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CHRONOLOGICAL  LIST   OF   STATUTES  EEFERRED   TO. 


46  &  47  Vict.  c.  52  (Bankmpla/  Act,  1883), 
s.  27. 

In  re  A  Debtor  (No,  7  of  1910), 
siob  nom.  In  re  A  Debtor,  sub  nam. 
In  re  A  Debtor  ;  Ex  x>arte  Peti- 
tioning Creditors,  suh  nom.  In 
re  A  Debtor  ;  Ex  parte  Taylor  k 
Co 175,  176 

s.  37  (3). 
In  re  A  Debtor  (No.  68  of  1911)  .     27 

ss.  43,  49. 
In   re    Robinson's    Settlement  ; 
Gant  v.  Hobbs       .        .        .   559,  560 

s.  44. 
In   re    Richardson  ;      Ex    jmrtc 
Governors  of  St.  Thomas's  Hos- 
pital        34 

ss.  44,  54,  168. 
Salaman  v.  Tod     .        .        .        .35 

ss,  44  (2),  50  (5). 

In  re  Behuend's  Trust  ;  Surman 

V.  Biddell 35 

ss.  44,  53. 

In  re  Lupton  ;  Ex  2)arte  Official 
Receiver        .        .        .        .      34,  35 

s.  47  (2). 
/7i,  re  Magnus  ;  iFx  paj-ic  Salaman   33, 
34 

s.  74  (6). 
Board  of  Trade  v.  Employers' 
Liability    Assurance    Corpora- 
tion, Ld 36 

s.  89. 

In  re  BiscoE  ;  Ex  parte  Official 
Receiver        .        ,        ,        ,       31,  32 

s,  104. 
In  re  A  Debtor  (No.  20  of  1910)  .     30 

ss.  104,  125. 

hi  re  KiTSON  ;  Exparte  T.  Sugden 
&  Son,  Ld 30 

s.  125  (9). 

.  In  re  Broad  ;   Ex  lyarte  Official 
Receiver 213 

Sched.  L,  it.  8,  14.  23. 

In  re  Thomas  ;  Ex  parte  Warner     31 

46  &  47  Vict.  c.  55  {Revenue  Act,  1883),  s.  10. 

Faberg:^  v.  GoLDSMrrH.s'  Co 527,  528 

46  &  47  Vict.   c.  61  [Agricultural  Holdings 
(England)  Act,  1883),  s.  61. 
In  re  Kedwell  and  Flint  &  Co.   .     10 

46  &  47  Vict.  c.  62  {Agricultural  Holdings 

(Scotland)  Act,  1883),  s.  36. 

Cathcart  v.  Chalmers         .        ,       9 

47  &   48   Vict.    c.  9   (Bankruptcy    Ajipcals 

(County  Courts)  Act,  1884),  s.  2. 

In  re  A  Debtor  (No.  20  or  1910)  .     20 

47  &  48  Vict.  c.  43  (^Summary  Jurisdiction 
Act,  1884),  ss.  4,  5. 

R,  V.  Daly  ;  Ex  parte  Newson     .347, 

348 

ss.  4,  5,  Sched. 

R.  V.  Daly  ;  Exparte  Newson     .  180, 

181 


47  &  48  Vict.  c.  68  {Matrimonial  Causes  Act, 
1884),  s.  5. 
Price  v.  Price  and  Brown    271,  272 

47  &  48  Vict.   c.    clii.   {Llanfreehfa   Upper 

Local  Board  Waterworks  Act,  1884), 
ss.  7,  8. 

Hanbury  v.  Llanfrechfa  Upper 
Urban  District  Council    .        .  646 

48  &  49  Vict.    c.    3    (Representation  of  the 

People  Act,  1884),  s.  2. 

Doyle  v.  Craig  .  .  .  .194 
s.  3. 

Shortt  v.  Wright  .  .  ,  198 
s.  9. 

Chesterton  v.  Gardom        .        .  198 

48  &  49  Vict.  c.   69  {Criminal  Law  Amend- 
ment Act,  1885),  s.  2. 
R.  V.  Mackenzie  ;    R.  v.  Higgin- 
soN 138 


2(1). 

R,  V.  Jones  (No,  3) 

5, 

R.  V.  Chitson 


138,  139 
.  118 


48  &  49  Vict.  c.  75  (Prevention  of  Crimes 
(Amendment)  Act,  1885),  s.  2. 
Betts  v.  Stevens  .        .        .  609 

Despard  v.  "Wilcox      .        .    129,  130 
Pankhurst  r,  Jarvis   .        .        .  129 

48  &  49  Vict.  c.  cxcvi.  (Hastings  Improve- 

ment Act,  1885),  s.  198. 

Slee  v.  Meadows  ....  333 

49  &  50   Vict.  c.    54   (Extraordinary   Tithe 

Redemption  Act,  1886),  s.  5  (4). 

/«?-c  Graham- WiGAN    .        .    187,188 

50  &    51    Vict.    c.    21    {Water    Comjmnics 

(Regulation  of   Poioers)  Act,  1887), 
ss.  3,  4. 

Metropolitan  Water  Board  v. 
Brooks  ......  416 

s.  4. 
Metropolitan   Water  Board  v. 
BiBBF.Y 647 

50  &  51  Vict.  c.  28  (Mcrrhaiidisc  Marks  Act, 
1887),  s.  5  (1),  (2). 
Stone  v.  Burn      .        .        .    625,  626 

50  &  51  Vict.  c.  29  (^Margarine  Act,  1887), 
s.  6. 
Williams  v.  Baker       .        .        .231 

50  k  51  Vict.  c.    55    {Sheriffs    Act,  1887), 
s.  20  (2). 

Montague    v.   Davies,    Benachi 
&  Co ,      .    562,  563 

50  &  51  Vict.  c.  57  {Deeds  of  Arrangement 
Act,  1887),  ss.  5,  6. 
In  re  Bagley  •        .        .        .28 
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50  &  51  Vict.  c.  58  (Goal  Mines  Regulation 
Act,  1887),  ss.  20,  49  (r.  30),  50,  51, 
65. 
"VV ATKINS  V.  Naval  Colliery  Co. 

(1897),  Ld 420 

s.  49. 
Black  v.  Fife  Coal  Co.    400,  419,  420 

50  &  51  Vict.  c.  71  (Coroners  Act,  1887),  ss. 
4  (2),  5  (3). 
R.  V.  Marriott     .        .        .   105,  106 

50  &  51  Vict.  c.  72  (Local  Authorities  (Ex- 

X)enscs)  Act,  1887),  s.  3. 
Attorney-Gkneral  v.  East  Bar- 
net    Valley     Urban     District 
Council 332 

51  &  52  Vict.   c.   8  (Customs   ami    Tnlaad 

Revenue  Act,  1888),  s.  4  (3). 
Collman  v.  Stokes        .        .        .526 
Cook  v.  Hobbs       ....  526 
Strutt  v.  Clift    .        .        .        .526 

51  &  52  Vict.  c.  21  (Lav)  of  Distress  Amend- 
ment Act,  1888),  s.  8. 
AValker  v.  Retter        .        .        .180 

51  &  52  Vict.    c.    25    (Radlway   and   Canal 
Trqflic  Act,  1888),  s.  25. 
Manchester  Ship  Canal  Co.  v. 
London  and  North  Western  Ry. 

Co 508,  509 

s.  59,  Sched. 
Jenkins  v.    Great   Central  Ry. 
Co 50,  51 

51  &  52  Vict.  c.   41  (Local  Government  Act, 
1888),  s.  24  (2)  (f). 
Calne  Union  v.   Wilts  County 
Council 469,  470 

51  &  52  Vict.  c.  42  (Mortmain  and  Charitable 
Uses  Act,  1888). 

In  re  Surfleet's  Estate  ;  Raw- 
lings  V.  Smith 


51  &  52   Vict.    c.    43    (County   Courts  Act, 
1888),  s.  18. 
McInally  v.  Blackledge 

ss.  41,  43,  118. 
ToLPUTT  (H.)  &  Co.,Ld.  v.  Mole 

ss.  65,  66,  87. 
Spring  v.  Fernandez    . 

ss.  65,  113,  116. 

Mentors,  Ld.  v.  White 

s.  66. 
Plasycoed    Collieries     Co. 
Partridge  Jones  &  Co.,  Ld. 

s.  67. 
Angel  v.  Jay  .... 

s.  126. 
Donkin  v.  Pearson 

51  &  52  Vict.  c.  59  (Trustee  Act,   1888), 

/«  re  Solomon  ;  Nore 
y.D 


51  &  52  Vict.  c.  59  (Trustee  Act,  1888),  s.  8. 
In  re  Croydon  ;  Hincks  v. 
Roberts 329 

51  &  52  Vict.  0.  65  (Solicitors    Act,  1888), 

s.  13. 

In  re  A  Solicitor  ;  Ex  parte  The 

Law  Society  (No.  25)    .        .  602, 603 

52  &   53    Vict.    c.  7  (Customs   and    Inland 

Revenue  Act,  1889),  s.  11  (1). 
Attorney-General  v.  Seccomi.e  .  152. 
153 
52  &  53  Vict.  c.  10  (Cmmnissioncvs  for  Oaths 
Act,  1889),  s.  1. 

In  re  Bagley 28 

s.  1  (2),  (3). 
In  re  Bagley  ....  595,  590 

52  &  53  Vict.  c.  45  (Factors  Act,  1889),  s.  2. 

Turner  v.  Sampson        ...      6 


52  &  53  Vict, 
s.  4. 


c.  49  [Arbitration  Act,  1889), 


Meyer  .  635 
[     31 


Blackwell  (R.  W.)  &  Co.,  Ld.  v. 
Derby  Corporation      .        .        .17 
"  The  Dawlish  "    .        .        .  574,  575 
Freeman  (G.  )  &  Sons  v.  Chester 
Rural  Dlstrict  Council      .        .17 
Taylor  v.  Western  Valleys  (Mon- 
mouthshire) Sewerage  Board    .     46 

52  k  53  Vict.  s.  63  (Interpretation  Act,  1889), 

s.  2. 

Hawke  v.  E.  Hulton  &  Co.,  Ld.  .  243 

53  Vict.  c.  8  (Customs  and  Inland  lievemic 

Act,  1890),  s.  30. 

Bowles  v.  Attorney-General    .  280 

53   &    54  Vict.   c.    5   (Lunacy  Act,   1890), 
s.  123. 
In  re  Palmer  ;  Thomas  v.  Marsh  .  343 

ss.  283,  287. 
Glamorgan      County      Asylum 
(Committee  of  Visitors)  v.  Car- 
diff Guardians    .        .        •        •  469 

53  &  54  Vict.  c.  21  (Inland  Revenue  Regula- 
tion Act,  1890),  s.  33. 
Attorney-General     v.     Exeter 
Corporation         .        .        .        •  530 

53  &  54  Vict.  c.  23  (Chancery  of  Lancaster 
Act,  1890),  ss.  3.  4,  5. 
In  re  Connolly  Brothers,  Ln.  ; 
Wood  v.  Connolly  Buotheus,  Ld.  112 

53  &  54  Vict.  c.  39  (PartnershiiJ  Act,  1890), 
ss.  31,  44. 
Garwood  r.  Garwood    .        .  4ol,  i.'Z 

53  &  54  Vict.  c.  59  (PiMic  Health  Acts 
Amendment  Act,  1890),  s.  28. 
Salt  v.  Tomlinson        .        •        -230 

53  &  54  Vict.  0.   6^  (Companies  (Jrinding-     . 
up)  Act,  ISm),  s.  8  (-2). 
In  re  Tweddlk.  (John)  k  to.         .     80 

] 


CHEONOLOGICAL   LIST   OF   STATUTES  EEFERRED   TO. 


53  &  5i  Vict.  c.  71  {Danhruptcy  Act,  1S90), 

ss.  1,  4. 

In  re  Bagley  .         .         .        .    25,  36 

s.  5. 
In  re  Jones  ;  Ex  parti  Goatly  .   24,  25 

s.  11. 

In  re  Rogers,  sub  nom.  In  re 
KoGERS  ;  Ex  imrte  Sheriff  of 
Sussex,  sub  nom.  In  re  Rogers  ; 
Ex  parte  Official  Receiver  .    29,  30 

54  &   55   Vict.    c.    30   {Law    Jgents    and 

Notaries     Public    {Scotland)     Act, 

1891),  s.  6. 

Philip  v.  Wilson  .        .        .   598,  599 

54  &  55  Vict.  c.  39  {Stamp  Act,  1891),  ss. 
91—93,  97. 

Genfoiisikrings  Aktieselskabet 
(Skandinavia  Reinsurance  Co. 
OF  Copenhagen)  v.  Da  Costa  531,  532 

s.  104. 
Duke    of    Northumberland    v. 
Inland  Revenue  Commissioners  533 

s.  113. 
Attorney   -  General    v.     Cale- 
donian Ry.  Co.    .        .        .    530,  531 

Sched.  I. 
Deddington    Steamship    Co.    v. 
Inland  Revenue  Commissioners  532, 
533 
Earl    of    Mou^t  -  Edgcumbe    v. 
Inland  Revenue  Commissioners  534 

55  Vict.  c.  4  {Betting  and  Loans  {Infants) 
Act,  1892),  s.  2. 

Director  of  Public  Prosecu- 
tions V.  WiTOwsKi         .        .    428,  429 

55  &  56  Vict.  0.  9  (Gayning  Act,  1892),  s.  1. 
I7i  re  O'Shea  ;  Ex  ^jar^e  Lan- 
caster     32,  33 

55  &  56  Vic^  c.  13  {Conveyancinq  and  Law 
of  Property  Act,  1892),  s!  3. 
West  v.  Gwynne  ....  321 

55  &  56  Vict.  c.  57  {Private  Street   Worlcs 

Act,  1892),  s.  10. 

Newquay        Urban       District 

Council  v.  Rickeard     .        .        .  258 

s.  13. 

Pontypridd  Urban  District 
Council  v.  Jones    ....  258 

s.  16. 

Walton-le-Dale  Urban  District 
Council  r.  Greenwood  .        .        .  258 

56  &   57   Vict.   c.  39  [Industricd  and  Pro- 

vident Societies  Act,  1893),  s.  25  (1). 
Griffiths  v.  Eccles  Provi- 
dent Industrial  Co-operative 
Society,  Ld 284 


&  57  Vict.    c.   53   (Trustee  Act,    1893), 
s.  8  (1). 

In  re  Soloman  ;  Nore  v.  Meyer  .  635 
s.  10  (1),  (4). 
In  re  Johnston  ;  Mills  v.  Johnston  632 

ss.  10,  25. 

In  re  Leslie  Hassop  Estates, 
suh  nom.  In  re  Hassop  Settled 
Estates  ;  In  re  Leslie's  Will      ..  637 

s.  17  (1),  (3). 

In  re  Sheppard  ;    De  Brimont  r. 

Harvey         ....    632,  633 
s.  18. 

In  re  McEacharn  ;     Gambles  v. 

McEachakn         ....     559 

s.  21  (2). 
In  re  Greenwood  ;  Greenwood  v. 
Firth 634 


ss.  26,  33. 
Holme  v.  Fieldsend 

s.  42. 

In  re  Sitwell 


434 
491 


&  57  Vict.  c.  61  {Public  Authorities  Pro- 
tection Act,  1893). 

Gregory    v.  Torquay    Corpora- 
tion      .         .     109,  110,  326,  337, 

s.  1. 
Attorney-General      v.      Lewes 
Corporation  .... 

Fry  r.  Cheltenham  Corporation 

&  57  Vict.  c.  71  {Sale  of  Goods  Act,  1893). 
s.  4. 
Nicholls  v.  White 

s.  14. 
Jackson    v.    Rotax    Motor    and 
Cycle  Co 535, 

s.  18  (4)  (b). 
Bradley  and  Cohn,  Ld.  v.  Ramsey 
&  Co 


643 
500 


536 


538 

Whitehorn  Brothers  v  Davison.  422 

ss.  28,  32,  34. 
Clemens  (E.)  Horst  Co.  v.  Biddell 
Brothers       ....   538,  572 

ss.  29,  41,  47. 

PouLTON      &      Son     v.     Anglo- 
American  Oil  Co.,  Ld.  .    537,  538 

s.  45  (1),  (2),  (3),  (7). 

Mechan  &  Sons,    Ld.  v.  North 
Eastern  Ry.  Co 539 

&  57  Vict.  c.  73  {Local  Government  Act, 
1894). 

Jones  v.  Llanrwst  Urban  Dis- 
trict Council       .        .        .  641,642 

ss.  5,  17,  81. 
CosFORD    Union     and    Hitcham 
Parish    Council    v.   Poor     Law 
and  Local  Government  Officers' 
Mutual  Guarantee  Association  471 
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CHRONOLOGICAL   LIST   OF   STATUTES   REFEERED   TO. 


56  &  57  Vict.  c.  73  (Local  Government  Act 
1894),  s.  25. 

Tn  re  Earl  of  Stamford  and 
Warkington  ;     Paynk    v.    Grey 

(No.  2) 254 

s.  46. 

Greville-Smith  v.  Tomlin    .        .  337 
s.  46  (6),  (7). 

R.  V.  HuiNTON  ;  Ex  parte  IIodgsox  .  337 

R.  V.  GoDSTONE  Rural  District 

Council 338 

s.  68. 

WOLSTANTON  UNITED  UrBAN  DIS- 
TRICT V.  TuNSTALL  Urban  District 
Council 335 

57  &  58  Vict.  c.  16  [Judicature  {Procedure) 
Act,  1894),  s.  1  (1)  (a). 
In  re  A  Debtor  (No.  20  of  1910)   .     30 


57  & 


)7  & 


58  Vict.   c.   30  {Finance  Act,    1894), 

ss.  1,  2,  3,  7  (5). 

Attorney-General  v.  Boden  154,155 
ss.  2  (1)  (a),  6  (2),  9  (1). 

Porte  v.  Williams 


s.  2(1),  6(2),  8(4),  9  (1),  22  (2)  (a). 
R.  V.  Hudson  ;  Spencer  v. 
Turner  

,  2(])(c). 
Attorney-General  v. 


152 


152 


58   Vict.  c.  ccxiii.   (London  BuMiwi 
Act,  1894),  ss.  5,  58 
London,     Gloucestershire    and 
North     Hants    Dairy    Co.     v. 

MORLEY  AND  LaNCELEY  .     411,412 

s.  13  (1). 

London  County  Council  v. 

Hughes  ....  4O8,  409 
ss.  22,  27,  216. 

Fleming     v.     London     County 

Council  ;  Metroi'Olitan  Ry.  Co. 

-y.  London  County  Council  .'  408 
ss.  22  (1),  73  (8). 

Pears  (A.  and  F.),  Ld.  i-.  London 

County  Council  .  .  .  409,  410 
s.  88  (1). 

MiNTURN  V.  Barry  ;  Minturn  v. 

London  County  Council 


58  &  59  Vict.  c.  27  {Market  Gardeners'  Com- 
pensation Act,  1895),  ss.  1,  3,  4. 
In  re  Kedwell  and  Flint  &  Co. 


411 


10 


Seccombe  152, 
153 

3s.  8  (4),  14(1). 
In    re    Charleswortii  ;    Tew   v. 
Briggs 154 

s.  10  (3). 
In  re  Hardy's  Crown  Brewery 
Ld.    and   St.    Philip's   Tavern, 
Manchester 303 

s.  14  (1). 
In  re  Hartland  ;  Banks  v.  Hart- 
land       


152 


J7  &  58  Vict.  c.  60  {Merchant  Shipping  Act, 
1894). 

McDermott  v.  Owners  of  Steam- 
ship "  Tintoretto  "      .        .    364,  365 

s.  220. 
Deacon  v.  Evans   .        .        .   566,  567 

s.  422. 
The  "  Pitgaveney  "      •        ,        .  588 

s.  502. 
Virginia  Carolina  Chemical  Co. 
V.  Norfolk  AND  North  American 
Steam  Shipping  Co. 

s.  503. 

The  "  Fanny  "       .        .        .        . 
ss.  503,  742. 

The  "  Mudlark"  . 
s.  504. 

Hay  v.  Jackson  &  Co. 
s.  633. 

Stephen   &   Sons,    Ld.  v.  Allan 

Line  Steamship  Co.,  Ld.       .        .  593 

[      33 


573 


587 


586, 587 


587 


&  59  Vict.  c.  39  (Summary  Jurisdiction 
(Married  Women)  Act,  1895). 
L-  V.  L 276 

SiRRELL  y.  SiRRELL  .  .    276,  492 

Stokes  v.  Stokes  .  .  .  .275 
ss.  4,  5  (a). 

Dunning  v.  Dunning  .  .  .  275 
s.  9. 

R.  V.  Richardson   and  Others, 

Justices  ;  Ex  parte  Sherry  .        .275 

58  &  59  Vict.  c.  ci.  (Tramioays  Orders  Con- 

firmation [No.  2)  Act,  1895),  ss.  46, 
48. 

Hartlepool  Electric  Tramways 
Co.,  Ld.  v.  Hartlepool  Corpora- 
tion          628,  629 

59  &  60  Vict.  c.  25  {Friendly  Societies  Act, 

1896),  ss.  8,  71. 

McGlade    v.     Royal     London 
Mutual  Insurance  Society,  Ld.    235, 
236 

s.  68. 

RiTsoN  V.  DoBSON         .        .     233,  234 

s.  71. 
McGlade     v.     Royal    London 
Mutual  Lnsurance  Society,  Ld.      76 

SS.  71  (1),  74,  106. 
Wilkinson  v.  City  of  Glasgow 
Friendly  Society       .        .        .236 

ss.  86,  87  (3). 
Mackie  v.  Fox      ....    234 

59  &  60  Vict.  c.  35  {Judicial  Trustees  Act, 
1896). 

In  re  Johnston  ;  Mills  v.  John- 
ston       632 

In  re  Mackay  ;  Griessemann  v. 

Carr 633,  G34 

s.  3  (1). 
In  re  Greenwood  ;  Greknwoud  v. 
Firth 03 i,  635 


CHRONOLOGICAL  LIST   OF   STATUTES   REFERRED  TO. 


59  &  60  Vict.  c.  36   (Locomotives  on    High- 
ways Act,  1896),  ss.  1  (1),  6(1). 

TlLGRIM  V.  SiMMONDS       .  .    612,   613 

59  k  60  Vict.  c.  56  (  ^Fild  Birds  Protection 

Act,  1896),  s.  1. 

R.V.Hopkins;   ^a;  ^ar/!c  Lovejoy     14 

60  &  61  Vict.  c.  37  Workmen's  Compensation 

Act,  1897),  s.  1. 

NoDEN  V.  Galloways,  Ld.     .        .  359 

s.  1,  Sched.  I.  (13). 
Victor  Mills,  Ld.  v.  Shackleton  391 

Scheds.  I.  (12),  II.  (1). 

R.  V.  Templer        .         .         .    395,  396 

Sched.  II.  (1),  (4). 
HowARTH  V.  Sir  B.  Samuelson  & 
Co 390 

60   &  61    Vict.  c.    65  (Land   Transfer  Act, 
1897),  ss.  ]  (1),  2  (2). 
In  re  James  ;  James  v.  Jones        .  215 
s.  16  (2). 
In  re  Voss  AND  Saunders's  Con- 
tract      432,  520 

60  &  61  Vict.  c.  ccvi.    (Weymouth   Water- 

ivorks  Act,  1897),  s.  27. 
Weymouth  Waterworks   Co.  v. 
Coode  and  Hasell        .        .   646,  647 

61  &  62  Vict.  c.  29  {Locomotives  Act,  1898), 

ss.  9  (1),  10. 

Pilgrim  V.  SiMMONDS     .        .   612,613 
s.  12. 
Billericay    Rural    Council    v. 
Poplar  Union  and  Keeling         .  255 

61  & 


62  Vict.  c.  36  {Criminal  Evidence  Act, 
1898),  s.  1  (e). 
R.  V.  Rowland       .        .        .118 

119 

s.  1  (f). 
Barker  v.  Arnold 
R.  V.  Ellis    .        .         .    117,  118, 

115 
135 

s.  1  (f)  (i.) 
R.  V.  Chitson         .        .        .        . 

118 

s.  4  (1),  Sched. 
R.  V.  Ancaster  ;  R.  v.  Leach 

114 

61  & 


62  & 


62  Vict.  c.  cxxxvii.   (London  Bicilding 

Act,  1894  (Amendment)  Act,  1898), 

s.  3. 

London     County     Council     v. 

Hughes 408,  409 

Rea  v.  London  County  Council   .  408 

63  Vict.  c.  14  (London  Government  Act, 

1899),  ss.  1,  4. 

Paddington  Borough  Council  v. 
Kensington  Royal  Borough 
Council 416 

s.  4  (1). 
Short     v.      Hammersmith    Cor- 
poration       ....    253,  254 

s.  29. 
Paddington    Borough     Council 
V.   Kensington   Royal   Borough 
Council 418 

[     34 


COL. 

62  &  63  Vict.  c.  19  {Electric  Lighting 
{Clauses)  Act,  1899),  ss.  12  (2), 
Sched. 

Andrews  v.  Abertillery  Urban 
District  Council  .        .  199,  200 

62  &  63  Vict.  c.  51  (Sale  of  Food  and  Drugs 

Act,  1899),  s.  4  (1). 

Gordon  v.  Love    .        .        .     226,  227 

s.  6. 
Williams  v.  Baker        .        .        .  231 

s.  20  (6). 
Chuter  v.  Freeth  and  Pocock, 

Ld 229 

Dairy      Supply      Co.,      Ld.      v. 

Houghton 229 

Thomas,  Ld.  v.  Houghton    .        .  225 

63  &  64  Vict.  c.   48  {Companies  Act,  1900), 

s.  1. 

British  Association  of  Glass 
Bottle  Manufacturers,  Ld.  v. 
Nettlefold 81 

63  &   64   Vict.   c.  50  (Agricultural  Holdings 
Act,  1900),  s.  2  (2). 
Cathcart  v.  Chalmers        .        .      9 

63   &   64   Vict.   c.    51    {Money-lenders   Act, 
1900). 
Fagot  v.  Fine       .        .        .    425,  426 

s.  1. 
Fortescue,  (L.),  Ld.  v.  Bradshaw  428 
King  (J.),Ld.  v.  Hay  Currie       ,  428 
Wheatley  v.  Part        .         .        .428 

s.  2. 
In    re  Robinson  ;     Clarkson    v. 
Robinson  (No.  1)  .        .        .   426,  427 
In    re    Robinson  ;    Clarkson    v, 
Robinson  (No.  2)  .         .        .        .427 
Whiteman  v.  Director  of  Public 
Prosecutions        .        .        .    427,  428 
Wentworth  Loan  and  Discount 
Go.  V.  Lefkowitz  ....  427 
Whiteman  v.  Sadler   .        .        .426 

s.  2  (1)  (c). 
In  re  Campbell  ;  Ex  itartc  Seal     .  425 

s,s.  2,  6. 
Nash  v.  Layton    .        .        .    177,  178 

s.  .5. 

Director  of  Public  Prosecutions 
V.  WiTKOWSKi        .         .        .   428,  429 

s.  6  (a). 
Newman  v.  Oughton  ;  Pond  and 
OuGHTON,  Claimants  .        .        .461 

63  &  64  Vict.  c.  ex.  {Great  Eastern  Railway 
(General  Poiocrs)  Act,  1900),  s.  50. 
Lambert  r.  Great  Eastern  Ry. 
Co 510 

63  &  64  Vict.  c.  cclxxxiv.  {Tottenham  Urban 
District  Council  Act,  1900),  s.  64. 
Attorney-General    v.    Rowley 
Brothers      ....    640, 641 

] 
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627 


134 


63  &  64  Vict,  c,  ccxci.   (^Manchester  Corpora- 
tion Tramways  Act,  1900),  s.  44. 
R.  V.  Manchester  Corporation  ; 
Ex  parte  Wiseman  .        .        \ 

1  Edw.  7,  c.  10  {Larceny  Act,  1901),  s.  1. 

R.  V,  Messer  .... 

s.  1  (a). 
R.  V.  O'Brien        .        .        .    135, 136 

1  Edw.  7,  c.  22  (Factory  and  fVorkshop  Act, 
1901),  s.  10  (1). 

Jackson     v.     A.    G.     Mulliner 
Motor  Body  Co 220 

s.  13. 
Taylor  v.  Mark  Dawson  &  Son, 
Ld 220 

s.  24  (3)  (b). 
Crabtree  v.  Commercial   Mills 
Spinning  Co.,  Ld 219 

s.  128. 
Seal  v.  British  Orphan  Asylum  .  218 

1  Edw.  7,  c.  celv.  (Leeds  Corporation  (General 

Poivers)  Act,  1901). 

Leeds  Corporation  v.  Sugden     .  277, 
278 

2  Edw.  7,  c.  28  {Liceiising  Act,  1902),  s.  4, 

TowNSEND  V.  Arnold   .        .        .     306 
s.  11  (2). 
Marshall  v.  Spicer    .         .        .305 

2  Edw.  7,  c.  41  {Metropolis  Water  Act,  1902), 
ss.  2,  3,  4. 

Metropolitan  Water  Board  v. 
Adair  and  New  River  Co.   .        .  418 

2  Edw.  7,  c.  42  {Education  Act,  1902),  s.  7. 
GiLLow     V.     Durham      County 
Council 189 

ss.  7  (3),  16. 

Board  of  Education  v.  Rice  188,  189 

s.  7  (6). 
CoRKEf.  Rainger,  Corke  v.  Higgs  187 

ss.  8,  9. 
Attorney-General    (Glamorgan 
County  Council)  v.  Price    .       52,  53 

s.  23  (1). 
Shrimpton     v.     Hertfordshire 
County  Council    .        .        .  439,  440 

2  Edw.  7,  c.  cxx.  {Ticehurst  Water  Act,  1902). 

Ticehurst  and  District  Water 
AND  Gas  Co.  v.  Gas  and  Water- 
works Supply  and  Construction 
Co.,  Ld 648 

3  Edw.  7,  c.  36  (Motor  Car  Act,  1903),  ss.  1, 

4(1). 

Cromwell  v.  Renton   .        .         .  610 


.  2  (2),  (4),  4  (1),  7  (1). 
R.  V.  Gill  ;  Ex  parte  McKiM 
.  2  (4),  4  (1)  (c),  (2). 
Brown  v.  Crossley 
.  3,  4,  9. 
Martin  v.  White 


.  613 

610,  611 

G09,  610 
[      35 


3  Edw.  7,  c.  36  {Motor  Car  Act,  1903),  s.  4. 

Ex  parte  S>Y-!Av.s,      .         .         .         .611 
R.  V.  Plowden       .        .        '.  (513 

s.  4  (1)  (2). 
R.    V.    Justices    of    Yorkshire 
(West  Riding)  ;  Exparte  Shackle- 
ton,  suh  nom.   R.  v.  Beaver  and 
Armstrong   .         .        .        .  gjo 

8.4(4). 
Kidner  v.  Daniels        .        .  gn 

s.  9  (1). 
Betts  v.  Stevens  ....  609 

s.  12  (1). 
Pilgrim  ■;;.  Simmonds     .        .  612,  613 

4  Edw.   7,  c.  6    {ITall-markinfj    of  Forcian 

Plate  Act,  1904),  s.  1. 

Faberge  v.  Goldsmiths'  Co.  .  527,  528 

4  Edw.  7,  c.  23  {Licensing  Act,  1904),  h.  1  (1). 

Marshall  v.  Spicer      .        .        .305 

s.  2. 

In  re  Bladon  ;  Dando  v.  Porter  .  304 
In  re  Hardy's  Crown  Brewery, 
Ld.    and    St.    Philip's    Tavern, 
Manchester  ....  303,  304 
In  re  Spurge;  Culver  v.  Collett  .  304 
Ecclesiastical       Commissioners 
FOR  England  v.  Page    .        .        .304 

s.  3. 
Smith  v.  Lion  Brewery  Co.  Ld.  .  280, 
281,  302 

s.  3,  Sched.  IL 

Knight     v.    City     of     London 
Brewery  Co 303 

s.  23. 
In  re  Fox  ;  Fox  v.  Moore      .        .  303 

5  Edw.  7,  c.  13  {Aliens  Act,  1905),  s.  3  (1). 

R.  V.  Zausma 11 

5  Edw.  7,  c.  15  {Trade  Marks  Act,   1905), 
s.  9. 

In  re  Pope's  Electric  Lamp  Co., 
Ld.  's  Application.        .        .        .  622 

s.  9  (5). 
In  re  W.  &  G.  Du  Cros's  Applica- 
tion         622 

s.  11. 
In  re  Van  der  Leeuw's  Trade 
Mark 622 

s.  68. 
Royal  Warrant  Holders'  Asso- 
ciation V.   Edward  Deane  and 
Beal,  Ld 626 

5  Edw.   7,   0.  ccix,    {London  Building  Acts 
{Amendment)  Act,  1905),  ss.  7,  22. 
London      County     Council     v. 
Clark 410,  411 

ss.  10,  12. 
London     County     Council     v. 
Cannon  Bueweuy  Co..         .         .  410 


CHRONOLOGICAL   LIST   OF   STATUTES   REFEREED  TO. 


6  Edw.  7,  c.  27  [Fertilisers  and  Feeding  Stuffs 
Act,  1906),  ss.  (1,  12. 
Hill     v.     Phcenix     Vetekinauy 
Supplies,  Ld 


10 


6E  dw.  7,c.  41  {Marine  Insurance  Act,  1906), 
ss.  17,  18,  19,  33,  39. 
Thames  and  Mersey  Marine 
Insurance  Co.  v.  "  Gunford  " 
Ship  Co.;  Southern  Marine 
Mutual  Insurance  Association, 
Ld.  v.  "Gunford  "  Ship  Co.         .  296 

6  Edw.  7,  c.  i'i  {Street  Betting  Act,  1906),  s.  1. 

Dunning  v.  Swetman   .         .  240,  241 
Walker  v.  Reid    .        .        .        .242 


s.  2. 
Stead  v.  Aykroyd 


240 


6   Edw.    7,  c.  48  {Merchant  Sliipping  Act, 
1906). 

McDermott  v.  Owners  of  Steam- 
ship "  Tintoretto"      .         .  364,  365 


s.  28. 
Halliday  v.  Taffs 


J65,  566 


;.  32,  34,  35,  40,  41,  42. 
Board  of  Trade  v.  Anglo-Ameri- 
can Oil  Co.,  Ld 566 


ss.  34,  45, 

Newell  v.  MacDevitte 


566 


6  Edw.  7,  c.  55  iPiMio  Trustee  Act,  1906), 
s.  3. 

In     re     Devereux  ;    Toovey     v. 
Public  Trustee    ....  638 

ss.  3,  5. 
In    re  Leslie    Hassop    Estates, 
snh  nom.  In  re  Hassop  Settled 
Estates  ;  In  re  Leslie's  Will       .  637 

ss.  6  (4),  11  (4). 

In  the  Estate  ofSN 00l,i,^Y        .         .210 

ss.  10,  13. 
In  re  Oddy     ....    637,  638 

ss.  10,  13,  14. 
In  re  Oddy  ;  Connell  v.  Oddy      .  637 

6  Edw.  7,  c.  58    {Workmen'' s  Compensation 
Act,  1906). 

Macandrew  v.  Gilhooley  .  .  369 
Newell  v.  MacDevitte  .  .  566 
Wright  v.  Kerrigan    .        ,        .  389 

s.  1. 
Amys  v.  Barton    ....  387 
Ball  v.  W.  Hunt  &  Sons,  Ld.       .  358, 
359 
Borland  r.  Watson  Gow  k  Co., 

Ld 360 

Davies  v.  Gillespie 
Edmunds    r.    Owners     of    S.S 
"Peterston" 
Eke  v.  Hart-Dyke       .        .        .  358 
Fennah     v.      Midland     Great 
Western  Ry.  of  Ireland  .        .  362 
Fry    v.    Cheltenham    Corpora- 
tion      .       • .        .        .        .   372,  500 
Halvorsen  v.  Salvesen       .        .  379 


387 


382 


378 


378 
370 
383 


.  376 
360,  361 
357,  375 

.  384 


Edw.    7,   c.  58  ( JForkmcn'a  Compensation 
Act,  1906),  s.  1. 

Hyndman  v.  Craig  &  Co.  .  .  379 
Jenkins   v.  Standard   Colliery 

Co 387,  388 

Kitchenham  r.    Owners  of  S.S. 

"Johannesburg" 

Kitchenham  v.  Owners   of  S.S. 

"Johannesburg";      Lkach       r. 

Oakley,  Street  &  Co.. 

Lee  v.  Owner  of  Ship  "  Bessie"  . 

McKeown  v.  McMurray 

Marshall    c.    Owners    of    S.S. 

"  Wild  Rose  "      .        .        .        . 

Murray  v.  Denholm  &  Co. 

Nisbet  v.  Rayne  and  Burn 

Parker  v.  Pout     . 

Pierce    v.    Provident  Clothing 

and  Supply  Co.,  Ld.     .        .        .  388 

Riley  v.  W.  Hollands  &  Sons, 

Ld 384 

"Swansea  Vale"  (Owners)    v. 

Rice 377 

Walters  v.  Staveley  Coal  and 

Iron  Co 384 

Warner  v.  Couchman   .        .        .386 

s.l.(l). 
Evans  (R.)  &  Co.  v.  Astley  .        .377 
Barnabas  v.   Bersham  Colliery 

Co 358 

Browne  v.  Kidman  .  .  .  360 
Cole  v.  Evans,  Son,  Leschner  & 

Webb,  Ld 386 

Fletcher   v.     Owners    of   Ship 
"  Duchess,"    sub  nom.  Hewitt  v. 
Owners  of  Ship  "  Duchess  "        .  376 
Gilmour  v.  Dorman,  Long  &  Co.  .  383 
Groves      v.     Burroughes      and 

Watts,  Ld 377,  378 

Hawkins    v.    Powells    Tillery, 
Steam  Coal  Co.,  Ld.      .        .    375.  376 
Honor  v.  Painter  .        .        .  360 

Kane    v.   Merry   and    Cunning- 

iiame,  Ld 385 

Karemaker  v.    Owners   of    S.S. 

"corsican  " 387 

Kearon  v.  Kearon  .  .  .379 
Kelly  v.  Auchenlea  Coal   Co., 

Ld 361,  362 

Kerr  v.  William  Baird  &  Co.  .  381 
McDaid  v.  Steel  .  .  .  .382 
M'Laren  v.  Caledonian  Ry.  Co.  .  386 
M'Lauchlan  v.  Anderson  .  .  389 
M'Neice      v.      Singer      Sewing 

Machine  Co.,  Ld 388 

Phillips  v.  Williams  .  .  .  385 
Refuge    Assurance    Co.,   Ld.   v. 

Millar 389 

Revie  v.  Gumming  .        .        .383 

Rose  v.  Morrison  and  Mason,  Ld.  380 
Thomson  v.  Flemington  Coal  Co., 

Ld 385 

Traynor  v.  R.  Addie  &  Sons  .  382 
Walker  v.  Murray       .        .        .  360 

s.  1  (1)  (c). 
Conway  v.  Pumpherston  Oil  Co., 
Ld 381 
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CHRONOLOGICAL  LIST   OF   STATUTES  REFERRED   TO. 


6  Edw.  7,  c.   58  {Workmen's  Gomijensalion 
Act,  1906),  s.  1  (1)  (c). 
Harding  v.    Brynndu  Colliery 

Co.,  Ld 380,  397 

Weighill  v.  South  Hetton  Coal 

Co 380 

s.  1  (1),  (2)  (c). 
Barne.s   v.    Xunnery    Colliery 

Co.,  Ld 386 

s.  1  (2)  (b),  Sclied.  I.  (1)  (a). 

Howell  v.  Bradford  &  Co.  .        .  363 
s.  (1),  (2)  (c). 

Pope  v.  Hill's  Plymouth  Co.,  Ld.  379 
s.  1  (4). 

McGinty  v.  Kyle  .        ,        .  363,  364 
ss.  1,  2. 

Stevens  v.  Insoles,  Ld.        .        .    368 
ss.  1,  5  (1). 

King  v.  Phcenix  Assurance  Co.  .  366 
ss.  1,  13. 
Smith  v.    General   Motor    Cab 

Co.,  Ld 397,  398 

s.  2. 
Johnson  v.  AVootton    .        .  368,  369 
Roles  v.  Pascall  &  Sons       .        .  367 
s.  2  (1). 
Devons  V.  Anderson  &  Sons  .  366,  367 
Refuge  Assurance  Co.,    Ld.    v. 

Millar 367 

Shannon  v.  Banbridge  Weaving 

Co 369 

s.  2  (1)  (a). 

BURRELL  V.  HoLLOWAY    BROTHERS 

(London),  Ld 368 

s.  3. 
Leach  v.  Hickson        .        .    367,  368 
Horn  v.  Lords  Commissioners  of 
the  Admiralty    ....  399 

s.  6. 
Cory    &    Sons,    Ld.   v.    France, 
Fenwick  &  Co.,  Ld.      .         .        .372 
HucKLEi;.  London  County  Coun- 
cil   362,  363 

Lees^).  Dunkerlet  Brothers  371,  372 

s.  7  (1)  (e),  Sched.  L  (3). 
McDermott  v.    Owners  of  S.S. 
"  Tintoretto  "...  364,  365 

s.  8  (1)  (f). 
Garrett  v.  Waddell  &  Son  .  399 
Winter  v.   Addie  &  Sons'  Col- 
lieries, Ld 399,  400 

s.  9,  Sclied.  L  (2). 
Owners  of  SS.    "  Raphael  "    v. 
Brandy 365 

s.  11,  Sched.  IL  (4). 
Panagotis    v.    Owners  of   Ship 
"Pontiac" 390 

s.  13. 

Briggs  v.  Mitchell      .        .        .  371 
M-DoUGALL  V.  M'Dougall     .         .  398 
MacGillivray       v.      Northern 
Counties     Institute    for    the 
Blind 398,  399 


V  1         -  '^°^' 

M\v.   /,  c.  53  {Workmen's  Compensation 
Act,  1906),  s.  13. 

New  Monckton  Collieries,  Ld. 
V  Keeling     ....  369,  370 
Skailes  v.   Blue  Anchor  Line, 

^^ 398 

s.  16  (1),  Sclied.  n.  (17)  (b). 

Mackay  v.  Rosie    .        .        .   372,  373 
Sched.  I. 
M'Ghee  v.  Summerlee  Iron  Co 

Lu 396 

Sched.  I.  (a)  (ii.). 
Tam WORTH  Colliery  Co.,   Ld.  v. 

Hall 370,  371 

Sched.  I.  (v.). 

Dunnigan  v.  Cavan  and  Lind  .  361 
Sclied.  I.  (1)  (b). 
Burgess  &  Co.,  Ld.  v.  Jewell  .  395 
AVard  v.  ]\Iiles  .  .  .  .  364 
W.  White  &  Sons  v.  Harris  '.  393 
Sched.  I.  (2)  (a). 

Knott  v.  Tingle  Jacobs        .        .  365 
Sched.  I.  (2)  (c). 
Babcock    and    Wilcox,    Ld.    v. 

Young 366 

Sched.  I.  (3). 
Bevan    v.    Energlyn    Colliery 

Cc 364 

Proctor  &  Sons  v.  Robinson        .  394 
Thomas  v.  Fairbairne,   Lawsox 

&  Co.,  Ld 395 

Sched.  I.  (4). 
Morgan  v.  William  Dixon,  Ld.  .  374, 
375 
Sched.  I.  (12). 
Cadenhead  I'.  Ail.sa  Shipbuilding 

Co.,  Ld 396 

Sched.  L  (14). 
Harding  v.  Royal  Mail  Steam 

Packet  Co 374 

Warby  v.  Plaistowe  &  Co.  .  .  375 
Sched.  I.  (15). 
Arnott  v.  Fife  Coal  Co.,  Ld.  .  374 
Sapcote  &  Sons  v.  Hancox  .  .  373 
Sched.  I.  (16). 
Cardiff  Corporation  v.  Hall  .  394 
Carlin  v.  Alexander  Stephen  & 

Sons,  Ld 396,  397 

Cory    Brothers    k    Co.,    Ld.   v. 
Hughes  .        .        .        .        .  394,  395 
Sched.  I.  (17). 
Calico  Printers  Association,  Ld. 
V.  Higham 391 

Sched.  L  (19). 

HosEGooD  &  Sons  v.  AVilson         .  393 

Sched.  n.  (4). 
Smith  v.  General  Motor  Cab  Co.. 
Ld 380.  390 

Sched.  II.  (9). 

M'Geowx  v.  AVorkman,  Cr.AiiK  k 

Co.,  Ld 393 

Phillips    v.    A^'ickers,    .Scins   wn 
Maxim 392 
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CHEONOLOGICAL   LIST   OF   STATUTES   REFEEEED   TO. 


6  Edw.   7,   c.   58  ( Workmen's  Conijicnsation 

Act,  1906).  Sched.  11.(9). 
Shore  v.  S.S.  "  Hyrcania  "  (Ow- 
ners ;    LuNT  V.   Sutton   Heath 
AND  Lea  Green  Collieriiw,  Ld.  .  392 
Sched.  II.  (9)  (a). 
Ship     "Segura"     (Owners)     v. 
Blampied 391 

Sched.  II.  (9)  (d). 
Beech  v.  Bradford  Co rpo ration  392 

Sched.  II.  (15). 
Carolan  v.  Harrington        .  373,  374 
Henricksen     v.     S.S.      "  SWAN- 
hilda"  (Owners)         .        .        .  373 
Jackson  v.  Scotstoun  Estate  Co.  374 

7  Edw.    7,    c.   9   {Territorial    ami    Reserve 

Forces  Act,  1907),  ss.  1—4. 
WixoN  V.  Thomas  ;  Lambert  v. 
Thomas  ;  Burrows  v.  Thomas      .  535 

7  Edw.  7,  c.  12  {Matrimonial  Causes  Act, 
1907). 

Marigold  (otherwise  Evans)  v. 
Marigold 269 

7  Edw.  7,  c.  13  {Finance  Act,  1907),  s.  25  (1). 
Lanston  Monotype  Corporation, 
Ld.  v.  Anderson  .        .        .281,  282 

7  Edw.  7,  c.  17  {Probation  of  Offenders  Act, 
1907),  s.  1  (1). 
Dunning  v.  Trainer    .        .        ,  346 


R.  V.  Spratling      .        .        .  120,  121 

s.  6  (5). 
M'Intvre  v.  Henderson      .        .     122 

7  Edw.  7,  c.  21  {Butter  and  Margarine  Act, 
1907),  s.  8. 
Williams  v.  Baker      .        .        .231 

7  Edw.  7,  c.  23  (Criminal  Appeal  Act,  1907), 
s.  1  (6). 

R.  V.  Ball,  sub  nam.  Director 
OF  Public  Prosecutions  v.  Ball 
(No.  2) 115,  143 

ss.  1  (6),  4. 
R,    V.    Ball,    sub  nam.   Director 
OF  Public  Prosecutions  v.  Ball 
(No.  1) 142 

s.  3. 
R.  i;.  Ireland       .        .        .        .142 
R.  V.  Larkins       .         .   -    .        .  141 
R.  V.  Machardy   .        .        .   141,  142 

ss.  3,  4  (3),  19  (a). 
R.  y.  Smith  ;  R.  v.  Wilson  .    140,  141 

s.   4. 
R.  V.  Keating       .        .        .    127,  128 

s.  4  (1). 
R.  V.  Rowland      .        .        .        .126 


4  (3). 

R.  V.  Davidson 
R.  V.  Ettridge 
R.  V.  Simpson 


.  140 
.  140 
.  139 


7  Edw.   7,  c.   21  [Limited  Partnerships  Act, 
1907). 
In  re  Hughes  &  Co.        .        .        .  454 

7  Edw.  7,  c.   29  {Patent  and  Designs  Act, 
1907),  s.  18. 
In  re  Lodge's  Patent    .        .        .  457 

ss.  20,  26,  27. 
In  re  Beldam's  Patent  ;  Turner 
V.  Beldam 458 

ss.  21,  22,  23. 
Stepney  Spare  Motor  Wheel  Co., 

Ld.  v.  Hall     ....  458,  459 

s.  27. 
In  re  Application  of  Fiat  Motors, 
Ld 460 

s.  27  (1). 
In  re  Green's  Application    .   460,  461 

ss.  49,  53. 
Smith   Brothers  (Whitehaven) 
V.  Redfearn 103 

s.  60  (1). 
Gramophone    Co.,  Ld.  v.  Maga- 
zine Holder  Co 456 

7  Edw.  7,  c.  39  {Factory  and  Workshop  Act, 
1907),  s.  1. 

Sadler  V.  Roberts         .        .  218,219 
Seal  v.  British  Orphan  Asylum  .  218 

7    Edw.   7,  c.    47    {Deceased    Wife's  Sisters 
Marriage  Act,  1907). 
In  re  Green  ;  Green  v.  Meinall  .  174 

ss.  1,  2. 
In  re  Green  ;  Green  v.  Meinall  .  265 
/?i)-c  Whitfield  ;  Hillv.  Mathie  264 

7  Edw.  7,  c.  53  {Public  Health  Acts  Amend- 
ment Act,  1907),  s.  30. 
Carshalton      Urban     District 
Council  v.  Burrage      .        .        .  252 

s.  94. 
Fearon  v.  Warrenpoint  Urban 
District  Council         .        .  332,  333 

7  Edw.  7,  c.  55  (London  Gab  and  Stage  Car- 
riage Act,  1907). 

R.    \\    Commissioner  of  Metro- 
politan Police  ;  Ex  parte  Pearce  .  413, 
414 

7  Edw.  7,  c.  clxxi.  (Metropolitan  Water 
Board  {Charges)  Act,  1907),  ss.  7, 
8,  19. 

Stacey  v.  Gas  Light  and  Coke 
Co.  AND  Metropolitan  Water 
Board 418 


Batt    v.    Metropolitan   Water 
Board 441 

ss.  8,  19. 

Batt    v.    Metropolitan    Water 
Board 417,  418 

ss.  9,  25. 
Colley's  Patents,  Ld.  v.  Metro- 
politan Water  Board         .        .  416 


CHRONOLOGICAL   LIST   OF   STATUTES   REFERRED   TO. 


7  Edw.  7,  c.  clxxi.  {Metropolitan  Water  Boavd 

{Charges)  Act,  1907),  s.  13. 
Metropolitan  Water  Board  v. 
Phillips 417 

8  Edw.  7,  c.  15  {Costs  in  Criminal  Cases  Act, 

1908),  ss.  1  (1),  6  (3), 

R.  V.  Allen  ;  Ex  parte  Hardy  352, 353 


1  (2). 

R.  V.  Studds 


122 


8  Edw 


,  c.  28  {Agricultural  Holdings  Act, 
1908),  s.  2. 

In  re  Lord  Derby's  Contract  ; 
Ferguson  v.  Derby       .        .       9,  541 
s.  42  (2). 
Ill  re  Kedwell  and  Flint  &  Co.  .     10 

8  Edw.  7,  c.  S2(Friendly  Societies  Act,  1908), 
s.  9. 
Mackie  v.  Fox       .         .         .  234,  235 

8  Edw.  7,  c.  36  (Small  Holdings  and  Allot- 
ments Act,  1908),  ss.  7,  39,  Sched.  I. 
Earl  of  Carlisle  (Exkcutrix 
of)  v.  Northumberland  County 
Council  .        .        .        .       89,  90 

8  Edw.  7,  c.  40  {Old  Age  Pensions  Act,  1908). 
R.  (Cairns)  v.  Local  Government 
Board  (Ireland)  and  County 
Tyrone  Local  Pension  Com- 
mittee   .        .        .        .        , 


341 


ss.  1,  2,  7,  9. 
Murphy  v.  R. 


340,  341 


8  Edw.  7,  c.  45  {Punishment  of  Incest  Act, 
1908),  ss.  1,  2. 

R.  V.  Ball,  sub  nam.  Director  of 
Public  Prosecutions  v.  Ball        .  115 
R.  V.  Dimes 130 

8  Edw.  7,  c.  53  QLaio  of  Distress  Amendment 
Act,  1908),  s.  1. 

Rogers     Eungblut     &     Co.     v. 
Martin  .... 


ss.  1,  4. 
Chappell  &  Co.  V.  Harrison 

ss.  1,  4  (1). 
Rogers     Eungblut     &     Co. 
Mariin 


.  180 
.  179 

V. 

.  179 


8  Edw.  7,  c.  55  {Poisons  and  Pharmacy  Act, 
1908),  s.  2. 
Pharmaceutical  Society  v.  Jacks 

405,  406 
Pharmaceutical  Society  v.  Nash  405 

8  Edw.  7,  c.  59  {Prevention  of  Grime  Act, 
1908),  s.  7. 

R.  V.  Keating.        .        .        .  127,  128 
s.  10. 

R.  V.  CULLIFORD         .  .  .  .125 


R.  V.  EVERITT  . 

R.  V.  Heard    . 

R.  V.  Jones  (No.  1) 

R.  V.  Rowland 

R.  V.  Smith  ;  R.  v.  Weston 


.  125, 126 
.  126 
.  125 
.  126 
.  126 


Edw.  7,  c.  59  {Prevention  of  Crime  Act. 

1908),  s.  10. 

R.  V.  Turner i23 

R.  V.  Waller 124 

ss.  10  (1),  19  (2). 

R.  V.  Smith  ;  R.  v.  Weston  .  .  127 
s.  10  (2). 

Stirling  v.  H.  M.  Advocate  126,  127 
s.  10(4). 

R.  V.  Turner  .  .  .  123,  124 
s.  10  (4)  (b). 

R.  V.  MoRAN 125 

s.  11. 

R.  V.  Smith  ;  R.  v.  Weston    .         .  127 

Edw.  7,  c.  64  {Agricultural  Holdings  {Scot- 
land) Act,  1908),  s.  1,  Sched.  L, 
Pt.  3. 

M'Quater  v.  Fergusson        .        .       9 
s.  11  (1). 
Stewart  v.  Williamson        .        .  546 

Edw.    7,    c.    65   (Summary   Jurisdiction 
(Scotland)  Act,  1908). 
s.  48. 
M'RoRY  V.  Findlay      .        .        .351 


s.  75. 
Cromwell  v.  Renton  . 


610 


Edw.  7,  c.  66  (Public  Meeting  Act,  1908), 
s.  1. 
Burden  v.  Rigler        .        .        .     256 

Edw.  7,  c.  67  {Children  Act,  1908),  s.  7. 

Glasgow  Parish  Council  v. 
Martin  ....     285,  292 

s.  98. 
White  v.  Jeans    .        .        .        .285 

ss.  102  (3),  106. 

R.  v.  Bradford     ,        .        .        .139 

s.  120. 
DoNAGHUE  V.  McIntyre       .     308,  309 
RussoN   V.  DuTTOii  (No.  1),  sub 
nom.  RussoN  v.  DuTTon  (No.  2)    .     308 

s.  128  (3),  Sched.  IL 
R.V.Dickinson;  Ex 2}a,rte  Davis    351, 
352 

Edw.  7,  c.  68  {Port  of  London  Act,  1908), 
s.  3  (1). 

Port  of  London  Authority  v. 
Midland  Ry.  Co.,  Great  Eastern 
Ry.  Co.  and  Tottenham  and 
Hami'stead  Joint  Committee  511,  512 

Edw.   7,  c.  69  (Companies  (Consolidation') 
Act,  19U8),  s.  9  (i). 
In  re  Anglo-American  Telegraph 

Co 7« 

III  re  New  Westmixsteii  Brewery 
Co 76 

s.  17. 
McGlade     v.      Royal      London 
Mutual  Insurance  Society,  Ld.  .     76 


ss.  26,  64. 
Park  v.  Lawton 


[     39     ] 


CHRONOLOGICAL   LIST   OF    STATUTES   REFERRED   TO. 


Edw.  7,   c.  59   {Comnmnics  {Consolidation) 
Act,  1908),  s.  40. 
Neai.e  v.   City   of   Bikmingham 

THAMWAYS   Co.         .  .  .  80,  81 

s.  45. 

/«  re  AsHANTi  Development,  Ld.     62 
s.  46. 
In  re  De  la  Eue  (Thomas)  &  Co., 

Ld 79 

s.  48. 
In  re  Clark  (JohxV  T.)  &  Co.,  Ld.     80 
In  re  Lindner  &  Co.      .        .         .80 
s.  49  (3). 
Palace  Billiard  Eooms,  Ld.  and 
Reduced,  Petitioneks  .        .        .80 
s.  69  (1),  (3). 

In  re  Clark  (John  T.)  &  Co.  .     74 

s.  69  (2)  (a). 
In  re  Penarth  Ponioon'  Slipway 
and  Ship-Repairing  Co.,  Ld.   .  74,  75 
ss.  81,  285. 
In      re     South       of     Exgland 
Natural  Gas  and  Petroleum  Co., 

Ld 77,78 

s.  89. 

Dominion   of    Canada   General 
Trading  and  Investment  Syndi- 
cate V.  Brigstocke        .         .        .     83 
ss.  93,  212. 

In  ?•«  Orleans  Motor  Co.,  Ld.     67,  68 
s.  93  (1)  (e). 
In  re  Law,  Car  and    General 
Insurance  Corporation      .        ,     67 
ss.  113,  281. 

Young  -y.BRowNLEE  &  Co.    .         .     72 
s.  120. 
In  /'eSuANDON  Hydropathic  Co., 

Ld 65 

In  re  United  Provident  Assur- 
ance Co 75 

s.  131. 

In  re  Southsea  Garage,  Ld.        .     86 
s.  140. 
AiiMORDUCT  Manufacturing  Co., 
Ld.  v.  General  Incandescent  Co., 

Ld 205,  206 

ss.  195,  223. 

In  re  Henderson's  Nigel  Co.,  Ld.    88 
s.  212. 

Hodson  v.  Blanch  a  rd  (London)  .     68 
s.  215. 
In  re  Brazilian  Rubber  Planta- 
tions and  Estates,  Ld.  .         .     71 
s.  268  (1),  cl.  vii. 

In  re  Hughf.s  &  Co.       .         .         .  454 
s.  274. 
Lord   Advocate   v.    Huron  and 
Erie  Loan  and  Savings  Co.  and 
Othep.s  .        .         .         .       83,  84 

s.  278 
Plasycoed    Collieries      Co.     v. 
Partridge,  Jones  &  Co.,  Ld.      .  108 


Edw.  7,  c.  10  {Superannuation  Act,   1909), 

In  re  Lupton  ;  Ex  parte  Official 
Receiver        .        .        .        .       34.  35 

Edw.  7,  c.  30  {Cinematograph  Act,  1909). 
ss.  1,  2. 

London  County  Council  v.  Ber- 
mondsey  Bioscope  Co.  .        .        .616 

Edw.  7,  c.  44  {Rousing,    Toivn  Planning, 
<tc.,  Act,  1909),  ss.  17,  39,  41. 
Rayner  v.  Stepney  Corporation  340 

Edw.  7,   c.  49  {Assurance  Companies  Act, 
1909);  s.  13. 

Empire  Guarantee  and  Insur- 
ance Corporation,  Ld.,  Peti- 
tioners         294 

s.  16. 
In  re  Lancashire  Plate  Glass, 
Fire  and  Burglary  Insurance 
Co.,  Ld 293,  394 

)Edw.  7&  1  Geo.  5,  c.  8  {Finance  (1909-10) 
Act,  1910). 

Deards  v.    Assessor    for  Edin- 
burgh ;  Clark  v.  Same        .    516,  517 
Dyson  v.  Attorney-General       .  144 
Joseph  Jones  &  Co.  v.  West  Derby 
Union     .        .       -.        .        .   516,  517 
North   British    Distillery  Co., 
Ld.  I'.  Asses.sor  for  Edinburgh    .516. 
517 
R.     V.    Shoreditch    Assessment 
Committee,  ^a;  ^ar-te  Morgan       .513 

ss.  26,  31. 
Burghes  v.  Attorney-General   .  144 

s.  44  (1). 

Wrigglesworth  r.  R.    .         .        .  529 

ss.  50,  52. 
Fairhurst  v.  Price       .        .   529,  530 

s.  59. 
In  re  Weir  and  Pitt's  Contract.  153, 
154 

s.  74  (1),  (5). 
In  re  Weir  and  Pitt's  Contract  .  530 

s.  86  (1),  (2),  Sclied.  5  (2). 
London     County      Council     v. 
Turner 527 

Form  IV. 
Dyson  r.  Attorney-General        .  484 
Edw.  7  &  1  Geo.  5,  c.  24  iLicensi-ig  {Con- 
solidation) Act,  1910),  s.  21. 
In  re  Fox  ;  Fox  v.  Moore      .         .  303 

s.  21  (3)  Sclied. 

Knight    v.     City     of     London 
Brewery  Co 303 

ss.  22,  24,  Sched.  II.,  Pt.  2. 
R.'j;.  Cooke  ;  Ex  parte  ATB.Y.iiTO^  .  306 

s.  65  (3). 
R.   V.  South   Shields   Licensing 
Justices  ;  Ex  parte  Morrison       .  302 


s.  V9. 
Taylor  v.  Wilson 


241 
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10  Edw.  7  &  1  Geo.  5,  c.  cxxix.  (London 
County  Council  (General  Powers) 
Act,  1910),  s.  22. 

R.   V.  London  County  Council  ; 
Ex  •parte  Thornton        .        .        .  146 

B.     COLONIAL  STATUTES. 
Africa. 
Natal. 
^■atal  Laiv  19  o/1884,  ss.  2,  3. 

MUNRO  V.  DiDCOT  . 


163 


New  South  Wales. 

{New  South    Wales  Moore  Street  Im- 
provement Act,  1890),  ss.  4,  6. 
Sydney    Municipal    Council    v, 
Heay 159 

[Neio  South  Wales  Stamp  Duties  Act, 

1898),  ss.  49,  52. 

Commissioners  of  Stamp  Duties 

V.  Byrnes 160 

{New    South    Wales    Superannuation 

Act.  1903),  s.  4. 

Williams  v.  Giddy        .        .    159,  160 
Neiv  South  Wales  Stamp  Duties  {Amendment) 

Act,  1904,  s.  14  (5). 

Commissioner  for  Stamp  Duties 

V.  Broken  Hill  South  Extended 

160, 161 

New  Zealand. 

No.  60  of  1908  [Nevj  Zealand  Family  Protec- 
tion Act,  Part  II.,  1908),  s.  .33  (1). 
Allardice  V.  Allakdice       .   171,172 

8  Edw.  7  {New  Zealand  Statutes,  No,   12  of 
1908),  ss.  53,  61. 
In  re  Anderson      .        .        .        .24 

Western  Australia. 

2    Edw.    7,    No.    32    (Western     Australia 
Dividend   Duties   Act,  1902),    ss.   5,    6, 
13,  15. 

Golden  Horseshoe  Estates  Co. 
v.-R 161 


Canada. 

Dominio?i, 

(Civil  Code  of  Lower  Canada),  s.  2522. 
Montreal  Light,  Heat  and 
Power  Co.  v.  Sedgwick  and 
Others  ......  299 

{Canadian  Trade  Mark  and  Desiqn 
Act,  1879). 

Standard  Ideal  Co.  v.  Standard 
Sanitary  Manufacturing  Co.     .  166, 
622,  623 

(Canadian  Railway  Act,  1903),  ss.  42, 
242. 

Canadian  Noktheiin  Ry.  Co.    r. 
Robinson 164 

R.  S.  C.  1906,  c.  29  {Bank  Act,  1906). 

MgFarland  v.  Bank  of  Montreal 
AND  Royal  Trust  Co.     .        .        .  166 


Ontario. 

62  Vict.  c.  58  {Montreal  City   Charier),  s.  14, 
art.  338. 
Lapointe  v.  Larin         .        .        .169 


Quebec. 

4  Edw.  7  c.  34  {Quebec  Act). 

Standard  Ideal  Co.  v.  Standard 
Sanitary  Manufacturing  Co.    .  168 


India. 

Ceylon  Ordinance  22,  of  1871. 

Abdul  Azeez  v.  Mohamed  Ismail 
Abdul  Rahiman  Mudliyar         .  170 

Act  No.  xxiii.   of  1871    {Pensions  Act,  1871) 
ss.  4,  11,  12. 
KnILL   v.    DuMF.RrJUE       .  .     172,  173 

Ce^jlon  Ordinance  15  of  1876,   s.  26. 

Samaradiwakaua  v.  De  Saram    .  170 
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